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CHAPTER  XXm. 


Of  Settlement,  upon  a  Tenement  of  ten  Pounds  a  Year 
Value, 

SUGT.  L 

Division  of  the  Subject, 

npHIS  kind  of  settlement  depends  upon  13  &  14  C^r.II.  Statute  15 

which  confines  the  power  of  removal  to  cases  where  ^  ^ ^  *^*   ' 
persons  "  come  to  settle  in  any  tenenient,  under  the  yearly 
value  of  ten  pounds."  ( i ) 

The  act  speaks  of  the  annual  value,  without  mention  Expositions 
of  the  inhabitant's  estate  or  interest,  an(J  ^^.  ^§fi  yiew  ^ 

(i)  See  chap.  xvi.    vol..!.    p.  248.    by  estate,  are  rather  cases  excepted  out 
This  species  of  settlement,  as  also  that    of 'tliis  statute  than  regulated  by  it. 

.    TO^.  II.  B  seems 


2  Of  Settlement  upon  a  Tenement  of 

seems  to  require,  that  all  tenements  which  give  a  settle- 
ment should  be  of  the  yearly  value  of  ten  pounds,  with- 
out reference  to  the  nature  or  manner  of  acquiring  the 
estate,  whether  freehold,  copyhold,  leasehold,  or  a  minor 
interest. 

fTo^lvee  The  judges  entertained  originally,  some  doubt,  whether 
holds.  this  was  not  the  true  construction  ( i ).     It  has  however 

been  long  settled,  that  where  the  inhabitant  has  a  free- 
it.  Copy,      hold  (2)  or  copyhold  (3)  interest,  the  yearly  value  of  the 

tenement  is  immaterial.  (4) 


hold. 


howr^^'  -^^^  ^*  ^^  ^°  likewise,  where  a  leasehold  interest  de- 

volves upon  the  party  by  the  operation  of  law  (5 ).  The 
rule  extends  to  leaseholds  purchased  for  a  valuable  con- 
sideration. For  it  is  laid  down  by  Lord  Chief  Justice 
Lee,  that  "  before  9  G.  I.  c.7.  every  body  that  came  into 
a  parish,  and  made  any  purchase  *mhatever^  was  irremove- 
able  (6)."  It  is  likewise  observed  by  Mr.  Justice Dennison, 
that  in  Mursley  v,  Grandborough,  it  was  holden  by  Lord 
Chief  Justice  Pratt,  Mr.  Justice  Eyre,  and  Mr.  Justice  For- 
tescue,  "  that  any  person  who  has  an  estate  of  freehold, 

(i)  Rex  1/.  Stanmore,  Skin.  a68.  such  inhabitants  are    not,    but  also, 
(a)  See  cases  cited,  vol.  i.  p.  254.  because  the  words  "  coming  to  set- 
post,  chap.  xxiv.  tie,  are  used    in  the   enacting  part, 

(3)  Harrow  v.  Edgware,  fol.  237.  which  seems  to  imply,  that  it  must  l>e 
Rex  -o.  Burcleer,  i  Str.  163.,  where  the  party's  voluntary  act,  with  the  in- 
the  pauper  was  certificated,  tention  of  settling  himself.     See  the 

(4)  As  to  the  effect  of  9  G- 1,  c.  7.  opinion  of  the  judges;  and  particularly 
8. 6.  upon  the  value  of  estates  acquired  Lee  J.  Rex  v.  Sundrish,  Burr.  S.C  7. 
by  purchase,  see  post  chap.  xxiv.  Rex  v.Tedford,  lb.  5  7. ;  of  Aston,  J. 

(5)    Mursley    v.   Grandborough,  Rex  «•  Uttoxeter,  Burr.  S.C  538.; 

I  Str.  97.   Burcleer  v.  JEastwoodhay,  of  Grofe  J.  Rex  v.  Stone,  6  Term 

supra  (3),  and  the  cases  cited,  post.  Rep.  295. 

chap.  xxiv.  These  cases  seem  excepted         (6)  Rex.  v.  Standsfield,  Burr.  S.C. 

from  13  &  14  Car.  II.  not  only  because  210.;  case  of  certificated  person ;  and 

the  preamble  of  the  statute  refers  only  see  Rex  v.  St.  Mary's  Whitechapel, 

to  persons  in  a  state  of  vagrancy,  whicli  ib.  s$* 

10  copy- 


ten  Pounds  a  Year  Value,  "^ 

copyhold,  or  for  years^  by  act  ofla^ia^  (as  descent,  mar- 
riage, executor,  administrator,)  ov puixhase^  may  dwell 
upon  it  as  his  own,  and  is  not  removable,  if  he  continues 
forty  days;  thou^  undiQY  io\, per  annum.  But  he  must 
abide  forty  days  in  order  to  gain  a  settlement.  And  no- 
tice is  not  necessary,  because  he  is  not  removable  from  it. 
But  Powys  held  contra,  as  to  a  term  for  years,  under  i  ol. 
per  annum  value."  ^  i ) 

I 
And  in  a  very  recent  case,  Mr*  Justice  Lawrence  re- 
marks, that  the  justice's  power  to  remove  is  founded  on 
13  &  14  Car.  II.  c.  12.,  which  extends  to  any  person 
who  shall  come  to  settle  in  any  tenement  under  the' 
yearly  value  of  i  ol. ;  and  these  words  never  having  been 
deemed  to  relate  to  persons  living  on  their  own  estates, 
whethe)^  acquired  by  purchase  or  otherwise,  or  at  whatever 
value;  it  followed,  that  every  person  residing  irremove- 
ably  for  forty  days  in  that  parish  where  his  own  property 
was,  gained  a  settlement*  (2)  v;    v  : 

There  are  two  kinds  of  estates,  therefore,  in  which  the  -^n^al  value, 

when  imnia- 

annual  value  of  the  tenement  is  immaterial.  terial. 

1st,  Freehold,  or  copyhold. 

2d,  Leasehold  interests,  "  which  devolve  upon  the 
party  by  operation  of  law  (3},''  or  are  acquired  by  pur- 
chase. (4) 

The  present  species  of  settlement  arises  from  the  pos-  This  settle  - 
session  of  a  tenement  of  the  annual  value  of  lol.  when  iendsto 

(i)  Rex  1/.  West  ShefFord,    Burr.         (3)   See  the  opinion  of  I^ord  Ken- 

S.  C.  310. ;  and  a  note  by  Sir  James  yon,  C.J.  Rex-y.  Stone,  aiAe,  2.  (5). 
Burrow,  confirming  the  accuracy  of        (4)  Semb.  Rex  v.  Standsfield,  ante, 

Mr.  J.  Dennison's  note.  a.  (6).  As  to  the  meaning  of  the  word 

(2}  Rex  i;.Martley,  5  East,  44.  purchase,  see  post,  chap.  xxiv. 

B  2  obtained 


4  Of  Settlement  upon  a  Tenement  of 

oihyx  cases    obtained  by  some  other  than  the  preceding  means.     It 
a  tenement'  ^^  generally  considered  as  acquired  by  renting  a  tene- 
ment of  the  yearly  value  of  i  ol.  ( i  )^  not  only  because 
the  occupation  is  usually  under  a  contract  to  pay  rent, 
and  the  credit  given  to  the  tenant,  and  his  ability  to 
pay  I  ol.  per  a?imim,  have  been  deemed  reasons  for  this 
exception  in  the  statute,  and  the  ground  of  the  settle-. 
ment(2  :  but  also  perhaps  from   the  9  &  10  W.  IIL 
c.  30.  having  made  the  taking  a  lease  of  a  tenement  of 
that  value  necessary  towards  obtaining  a  settlement,  by 
To  lawful     a  person  residing  under  a  certificate  (3}.     But  this  opi- 
when  no"*    ^^^on  is  not  Strictly  accurate.     Lawful  possession  of  a  te- 
rent  paid,      nement,  of  sufficient  value,  if  it  be  absolute  and  inde- 
pendent, cohfers  a  settlement,  although  the  occupier  is 
exempt  from  paying  rent.  (4) 

Land  given        j^  secms  therefore  to  include  cases  of  voluntary  dona- 
te a  pauper        .  -^    ^ 

as  tenant  at   tion,  where  the  occupier  has  an  interest  of  sufficient 
^  '•  permanency  to  entitle  him  to  acquire  a  settlement  by 

estate. 


His  brother  gave  the  pauper  a  close,  in  the  following 
manner :  "  I  will  give  you  a  close  in  the  parish  of  A., 


(1)  See  Rex  -y.  Stan  more,  ante,  a. 
(x ).  Harrow  v.  Edgvvare,  ante,  2.  {^). 
tiouth  Sydenham  v.  Lamerton,  a  Bott, 
128.  PI.  171.  Post.  sect.  2.  The 
makers  of  9  &  10  W.  IIL  c.  11.  seem 
to  have  considered  it  in  this  light 
when  they  enacted,  that  no  person 
coming  into  a  parish  under  a  certi- 
ficate shall  gain  a  settlement  there, 
by  any  act  whatever,  "  Virless  he  or 
they  shall  really  and  bona  fide,  take  a 
lease  of  a  tenement  of  the  value  of 
lol."  &c.  Tiiis  is  considered  as  refer - 
ting  to  the  annual,  and  not  the  abso- 
lute value  of  the  tenement,  in  confor- 


mity to  13  &  14  Car.  XL  See  the 
wonls  of  Lord  Mansfield,  C.  J.  Rex 
•v.  Cold  Ash  ton,  Burr.  S.  C.  450.  and 
the  cases  cited  hereafter. 

(2)  Kinver  v.  Stone,  1  Str.  678. 
post.  8.  (4),  and  the  cases  hereafter 
cited. 

($)  See  ante,  3. 

(4)  See  post.  sect.  iv.  This  distinc- 
tion purposely  excludes  the  considera- 
tion of  the  leasehold  interests  pur- 
chased for  more  than3ol.  and  of  a> less 
annual  value  than  icl.,for  which  see 
post.  chap.  xxiv. 


15 


con- 


ten  Pounds  a  Year  Value, 

containing  about  four  acres,  to  enjoy  as  long  as  I  please, 
and  to  talte  again  when  I  please,  and  you  shall  pay  no- 
thing for  it."  It  was  held,  that  sucli  possession,  when 
coupled  with  residence,  conferred  a  settlement ;  for  the 
words  of  the  statute  are  satisfied,  as  the  party  comes 
to  reside  on  a  tenement,  of  the  yearly  value  of  ten 
pounds,  (i) 

This  is  to  be  distinguished,  however,  from  the  mere 
residence  as  a  lodger,  servant,  &c.  uncoupled  with  an  in- 
terest (2).  For  if  another  person  is  the  actual  occupier  or 
tenant  of  the  premises,  a  mere  permission  to  use  the 
premises  in  a  subordinate  condition,  does  not  confer  a 
Bettlement.  {3) 

Some  difference  may  possibly  exist  in  this  particular, 
between  persons  who  do  not  reside  under  a  certificate 
in  the  parish  where  they  claim  a  settlement,  and  those 
who  do.  The  latter  is  expressly  prohibited  by  9  &  10 
W.  III.  c.  1 1,  from  "  gaining  a  settlement  in  the  parish 
"  to  which  he  comes  with  such  certificate,  unless  he 
*'  takes  a  lease  of  lol.  per  a?inum,  or  shall  execute  some 
"  anamal  office  in  such  parish  (4)."  It  seems  therefore 
diat  to  avoid  a  certificate,  there  must  be  a  taking  a  lease, 
and  the  relation  of  landlord  and  tenant  constituted  be- 
tween the  party  who  makes  the  demise  and  him  who  is 
let  into  possession.  But  it  is  sufficient  if  it  be  a  taking  by 
a  parol  for  a  year  (5),  or  a  lease  at  will  (6).  It  seems  to 
have  been  doubted  in  one  case  (7),  whether  taking  a  lease 

(1)  Rex   v.   Fillongley,    i   Term  (3)  Rex  v.  St.  Michael's  in  Coven- 
Rep.  458.     Also  Rex  1/.  Netherseal,  try,  15  East,  567. 
4  Term   Rep.   258.   post.     Rex   -v.  (4)  See  ante,  p.  4.  (i). 
Culmstock,   6  Term  Rep.  730.  post.  (5)   Cranley  -v    St.  Mary's  Guil- 
Rex  -y.  Aldborough,  i  East,  597.  post,  ford,  i  Stra.  .502. 

(a)  But  see  post,  and  the  opinion  of  (6)  Per  Eyre,  J.  Ibid. 

Lord  Kenyon,  Ch.  J.  Rex  v.  South  (7)  Rex  v.  Littledtan,  iStra^ 555. 
Lynn,  j  Term  Rep.  667. 

B  3  by 


Of  Settlement  upon  a  Tenement^  S^c. 

by  parol  for  seven  years  would  confer  a  settlement,  as 
being  void  for  the  whole  time,  by  the  statute  of  frauds  ( i ). 
But  this  opinion  was  ill  founded,  for  the  act  declares, 
that  such  leases  Chall  have  the  force  and  effect  of  leases 
at  will,  which  we  have  already  seen  will  confer  a  set- 
tlement ;  and  it  has  been  decided,  that  a  parol  lease  for 
more  than  three  years  enures  as  a  tenancy  from  year  to 
year,  for  that  which  was  considered  as  a  tenancy  at  will, 
when  the  statute  passed,  has  since  been  properly  con- 
strued to  enure  as  a  tenancy  from  year  to  year.  (2) 

This  seems  Vto  be  the  only  circumstance  in  which  the 
law  respecting  settlements  of  certificated  persons,  under 
9  &  10  W.  III.  c.  II.,  by  occupying  a  tenement  in  the 
certified  parish,  differs  from  that  which  applies  to  those 
which  may  be  acquired  by  virtue  of  13  &  14  Car.  II. 
Iliey  conform  to  the  same  rules  in  all  other  respects,  and 
the  decisions  which  have  obtained  in  one  of  these  classes 
of  settlement,  may  be  considered  as  authorities  applicable 
to  the  other.  (3) 

In  considering  this  species  of  settlement,  it  is  necessary 
to  examine,  ist,  What  is  a  tenement  within  the  meaning 
of  the  act.  2d,  Its  value.  3d,  The  occupation,  or 
coming  to  settle  thereon.  4th,  The  residence.  5th, 
The  proofs  necessary  to  support  the  settlement 

tl)  49  Car.  IK  c  3.  s.  I.  (3)  See   Ivinghoe  v.  Stonebridge, 

(a)  Clapton  v,  Blaltely,  8  Term  1  Str.  265.  where  the  certificated  maa 

Rep.  3.  and  see  Doe  ex  dem.  Rigge  -u.  purchased  an  estnte,  post. 

Bell,  5  Term  Rep.  471. 


Of  the  Kind  of  Tenement.  .  7 

SECT.  11. 

(^the  Kind  of  Tenement ;  and  herein,  of  uniting  them. 

The  consideration  of  what  shall  be  considered  a  tene-  Division  of 
ment  upon  which  a  person  can  come  to  settle,  admits  of  *"  J**^* 
a  two-fold  division,  i  stj  What  sort,  or  kind  of  things 
are  comprehended  within  the  term  tenement,  ad.  How 
far  the  tenement  must  be  situated  within  the  parish 
where  the  settlement  is  claimed,  and  whether  two  or 
more,  when  occupied  together,  come  within  the  mean- 
ing of  that  term  as  applied  in  13  &  14  Car.  II.  c.  12. 

ist.  As  to  the  several  sorts,  or  kinds  of  things  real,  Tenements, 
comprehended  under  the  word  tenement,   Sir  William 
Blackstone  observes,  that, 

"  Land  comprehends  all  things  of  a  permanent  sub- 
stantial nature ;  being  a  word  of  very  extensive  significa- 
tion. Tenement  is  a  word  of  still  greater  extent,  and 
though  in  its  vulgar  acceptation,  it  is  only  applied  to 
houses,  and  other  buildings,  yet  in  its  original,  proper, 
and  legal  sense,  it  signifies  any  thing  that  may  be  holden^ 
provided  it  be  of  a  permanent  nature ;  whether  it  be  of 
a  substantial  and  sensible,  or  of  an  unsubstantial,  ideal 
kind.  Thus,  libenim  tenementum,  frank  tenement,  or 
freehold,  is  applicable,  not  only  to  lands,  or  rather  soUd 
objects,  but  also  to  offices,  rents,  common,  and  the  hke : 
and,  as  lands  and  houses  are  tenements,  so  is  an  advow- 
son  a  tenement;  and  a  franchise,  an  office,  a  right  of 
comn^on,  a  peerage,  or  other  property  of  the  like  unsub- 
stantial kind,  are  all  of  them,  legally  speaking,  tene- 
ments." (i) 

(1)  a  Black.  Com.  Book ii.  chap.ii.     thing  is  a  tenement  which  is  a  profit 
p.  16.  and  see  the  opinion  of  Lord    out  of  the  land." 
Kenyon,  C.  J.  post.  1 3.,  that  "  any 

B  4  The 
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Part*  of 

heuses. 


How  used         The  legislature  seem  to  have  used  the  word  in  1 3  &  14 

C.  II.  c.  la.  Car.  II.  in  what  the  learned  judge  just  quoted  calls  the 

vulgar  sense,  and  to  have  intended  it  to  signify  houses 

and  buildings,  in  which  persons  could  come  to  dwell  and 

settle.  ( I ) 

Part  of  a  house  is  a  tenement,  in  this  limited  sense  of 
the  word.  Thus  a  first  and  second  floor  unfurnished, 
thejre  being  only  one  door,  and  one  staircase  (2);  a  shop 
y^ommunicating  with  the  house,  but  occupied  separate- 
ly (3),  have  been  held  tenements. 

Soon  cb-  But  the  terra  obtained  a  more  extended  construction 

more  ex-      owing  to  the  received  opinion,  that  the  abihty  to  pay  i  o^. 
tended  con-  per  atinum  is  the  foundation  of  the  settlement,  and  whe- 
ther the  party  pay  it  for  a  house  for  his  habitation,  or 
any  other  tenement,  which  brings  him  in  a  profit,  is  not 
material.  (4) 


$truction. 


Tenements 
within  the 
act. 

Water-mill, 
&c. 


It  has  been  held  therefore^  that  a  water-ttiill  (5)  and 
a  wind-mill,  although  it  had  no  house,  or  place  of  resi- 
dence (6),  are  tenements  which  confer  a  settlement.  So 
also  a  rabbit-warren,  with  a  cottage  upon  it  (7),  although 
the  tenant  have  no  right  in  the  soil  of  the  warren,  except 
that  of  entering  upon,  and  killing  the  rabbits  there  (8)*, 
is  a  tenement* 


I^andsale 
colliery. 


So  a  land-sale  coUiery,  L  e»  not  the  mine  only,  but 
the  stock  of  horses,  gins,  rc^es,  and  other  things  n€- 


(i)  See  Rex  V.  Hollington,3  East, 
.XI3.  '. 

'(i^)  Rek  «^.  St.  Geoi^e*s  Manover- 
Square,  Burr.  $.  C.692.;  and  in  Rejc 
V.  Whitechapel,  a  furnished  room  was 
held  a  tenement,  a  Bott,  lOO.  f  1. 146. 
But  as  to  the  value  of  the  furniture 
see  post. 

(3)  RexT/.  St.  Giles's  in  the  Fields, 
Burr.  S.  C.  798, 


(4)  Kiover  1/.  Stone,  i  Str.  678. 

(5)  Evelyn  «.  Rentcomb,  2  Salk. 
536/'  -  ' ' 

(6)  Rex  V.  Butley,  Burr.  8.  C. 
lo*j.  Rex  V.  Khigk^bn,  ^  Term 
Rep.  48.  post.  ^    - 

(7)  Kinver  v.  Ston^,'  j(nte,  (4). 

(8)  Rex -I/.  Piddletreathide,3  Term 
Rep.  772. 

cessary 
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te^s^ry  for  working,  is  ft  tenement  within  th6  statute, 
provided  the'mine,  and  engines  affixed  to  the  soil,  are  of 
the  annual  value  of  lol.(i)  So  are  the  tolls  of  a  mar- 
ket(2),  as  also  tithes(3).  And  not  only  land(4)  but  a  Limited 
limited  interest  in  its  profits  are  tenements;  such  is  the  F"^"'» 
grass  and  aftermath  of  a  meadow,  taken  for  ten  months  (5). 
The  fogs,  or  afler-grass  of  a  field,  taken  without  specifi- 
cation of  the  time  in  which  they  are  to  be  uplifted;  these 
give  a  settlement  if  occupied  forty  days.  (6) 

So  also,  where  a  party  held  under  a  parol  agreement  the  Fishing  of  a 
fishing  of  a  pond,  with  the  grates,  &c.  also  all  the  spear,  ^°"  '  '^^ 
sedge,  flags,  and  rushes,  gi*owing  in,  and  about  the  said 
pond;  "  he  held  a  tenement;  for  the  court  will  consider, 
that  the'  fishery  and  soil  passed  together."     Buller,  J. 
"*'  The  fact  of  letting  a  fisheiy  is  sufficient,  and  we  must 
presume,  that  the  soil  passed  along  with  it;  though  I  am  although 
by  no  means  ready  to  allow,  that  if  it  had  been  any  other  don'rpass. 
kind  of  fishery,  it  would  not  have  given  a  settlement.  (7) 

A  cattle-gate  in  a  stinted  pasture  is  a  tenement,  for  it  Cattle-gate, 
passes  by  lease  and  release,  and  cannot  be  devised  but  by  ^"^^ 
the  statute  of  fraudis(8):  As  is  the  going  of  so  many 
head  of  cattle  in  a  certain  common,  for  it  is  a  common 
in  gross,  which  is  a  matter  of  tenure.     Lord  Coke  «ays, 
that  a  praecipe  will  ire  for  it.  (g) 

(1)  Rex  V.  North  Bedburti,  Cald.        (5)  Rex  v.  Stoke,  %  Term.  Rep. 

45a-  45  J- 

(a)  Rex  "z/.  Chipping  Norton, 5  East,  (6)  Rex   'u.  Brampton,    4   Term 

239.  where  the  court  inclined  strongly  Rep.  3if8.    Bur  this  was  once  doubted; 

to  the  opinion  on  the  authority  of  Lord  see  R.ex  1^.  Minchinghampron,  a  Str. 

"Goke,  Co.  Lit.  19.  b.     Welib'-s  case,  "Sv^.  ;■  arnd  the  opinion  of  Wright,  J- 

8  Co.  466.      The   opinion    of  Loi-d  ReJc  s^.l.ockerley,  Burr.  S.  C.  318.    , 

Kenyon,  Rex  -v.  Piddletrenthide,  3  {^)  Rex  1;.  Old  Alresford,  i  Term 

'Term  Rep.  755.  Rep.  358. 

(3)  Rex  V.  Skingle,  I   Str.  100.  (8)  Rex  v.  Whi.vley,  i  Term  Rep. 
Powell  •:;.  Bull,  Com.  Rep.  2167*  137. 

(4)  Rex  V.  Shenstone,  Burr.  S.  C'  (9)  Rex  *.  Dersingham,  7  Term  . 
VJA^  Rep.  671. 

But 
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Tenement 
must  be  of  a 
\)ermanent 
nature* 


Master  of 
job-horses 
renting  a 
stable  from 
his  em- 
ployer. 


But  as  a  tenement  must  be  of  a  permanent  nature, 
doubts  have  arisen  whether  particular  lettings,  although 
connected  with  the  profits  of  land,  were  not  rather  con- 
tracts for  the  occupation  of  personal  chattels,  than  a  de- 
mise of  the  produce  of  land. 

John  Small  contracted  with  the  pauper's  father  to  sup- 
ply him  S.  with  a  pair  of  coach  horses  for  a  quarter  of  a 
year  at  22I.,  and  the  father  contracted  with  Small  for  a 
stable  belonging  to  Small,  and  was  to  pay  2L  i  os.  a  quar- 
ter for  it.  Small  reserving  a  separate  stable  for  his  own 
use.  At  the  latter  end  of  the  fifth  quarter,  Small  threat- 
ened to  discharge  him,  but,  on  the  importunity  of  friends, 
agreed  that  he  should  continue  to  furnish  him  with  the 
pair  of  horses  at  20I.  only,  having  the  like  quarterly  al- 
lowance for  the  use  of  his  stables  as  before.  They  acted 
under  this  contract  for  several  years,  till  the  pauper's  fa- 
ther died;  who,  during  the  whole  time,  rented  and  lived 
in  a  tenement  of  61.  a  year  in  the  parish,  but  was  never 
rated  either  for  the  house  or  stables.  It  was  contended 
that  this  was  not  an  independent  contract  for  the  stables, 
but  a  deduction  from  the  price  of  the  job-horses,  on  ac- 
count of  their  standing  in  Small's  own  stables ;  and  that 
no  rent  would  be  payable  when  the  job  was  at  an  end. 
But  the  court,  after  taking  time  to  consider,  thought  the 
agreement,  though  awkwardly  penned,  was  a  contract 
for  the  stable.  Mr.  J.  Aston.  "  There  can  be  no  doubt 
but  that  it  is  a  good  renting ;  suppose  the  master  had  paid 
the  servant  his  whole  wages,  might  not  he  have  brought 
an  action  for  the  occupation  and  use  of  the  stable  ?  ( i ) 


Renting  a 
dairy. 


M.  covenanted  with  E.  to  let  and  demise  to  him  for  a 
year,  a  dairy  consisting  of  sixteen  cows,  with  the  dwelling- 
house,  and  feeding  for  the  said  cows,  on  twenty-one  acres 
of  clover  ground,  and  thirteen  acres  of  meadow  land. 


(i)  Rex  v.  St.  Margaret,  Fish-Street-Hill,  Burr.  S.  C.  677. 


with 
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with  the  after-leaze  of  a  mead ;  also  the  run  of  the  yard 
and  arshes  belonging  to  the  farm,  for  feeding  pigs,  and 
the  run  of  a  horse  with  the  cows.  Also  to  allow  him  the 
sherl  wheat  arising  from^  the  corn  growing  on  the  farm, 
and  provide  for  the  cattle,  when  wanted,  five  tons  of 
hay,  and  cause  ten  acres  of  the  clover,  and  thirteeti  of 
tlie  meadow,  to  be  laid  up  at  Candlemas,  and  the  other 
eleven  acres  of  clover  at  Lady-day :  to  put  the  house  in 
repair,  &c. ;  and  if  any  of  the  cows  shall  not  calve  before 
the  first  of  May,  the  landlord  to  allow  two  shiUings  per 
weerk  out  of  the  rent  for  each  cow  until  she  is  delivered,  ' 
and  what  is  reasonable  for  every  calf  wanting.  The  te- 
nant to  pay  3I.  5  s.  for  every  cow. 

The  court  were  of  opinion,  that  this  was  not  a  tene- 
ment within  the  statute.  "  It  is  only  an  agreement  for 
the  use  of  the  cows,  and  the  feeding  of  them;  and  it  is 
merely  personal.  Here  is  no  interest  in  the  land  that 
passes,  or  was  intended  to  pass."  ( i ) 

But  this  decision  was  at  first  questicmed,  and  has  since 
been  over-ruled. 

The  pauper  rented  in  Chaldon  Herring  a  dairy  of  Renting  a 
thirty  cows,  some  at  5I.  los.  and  others  at  5I.  a  cow,  with  cows  °o  be 
liberty  to  cut  furze  on  parts  of  the  farm  for  the  use  of  the  ^f^ '"  P^^- 
dairy  only,  and  a  warren  to  kill  rabbits  for  his  profit,  ture "  ^^^ 
called  Grange  warren,  and  a  small  house  on  it  to  keep 
nets  in  the  same  parish,  of  the  same  man,  at  3  ol.  per 
annum.     The  cows  were  to  feed  on  particular  grounds, 
at  particular  seasons  of  the  year,  as  is  usual  in  the  letting 
of  dairies.     The  pauper  and  his  man  sometimes  slept  in 
the  house  in  Grange  warren.     The  pauper  had  no  right 
in  the  soil  of  the  warren,  except  that  of  entering  upon, 
and  killing  rabbits  there ;  the  person  of  whom  he  rented 

/  (1)  Rex  V.  Lockerly,  Burr.  S.  C.  315.  absente  Lee,  C.  J. 

the 
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the  warren  constantly  depasturing  the  same,  and  plough- 
ing some  part  thereof.  Lord  Kenyon,  C.  J. — «  If  we 
were  now  called  upon  for  the  first  time  to  make  a  deci- 
sion upon  this  statute,  perhaps  I  should  have  some  diffi- 
culy  on  the  subject;  but  the  courts  have  put  a  liberal 
construction  on  it.  I  cannot  quite  agree  with  the  deter- 
mination of  Rex  V.  Lockerly,  because,  after  it  had  been 
decided  in  so  many  cases,  that  an  incorporeal  heredita^ 
ment  would  give  a  settlement,  I  should  have  thought 
that  that  case  would  have  received  a  different  determina- 
tion. But  without  considering  that  case,  I  think  that 
the  pauper  took  a  tenement  in  Chaldon  Herring,  both 
by  renting  the  dairy  and  the  warren.  Lord  Coke 
says,  that  'prima  tonsura  is  a  tenement;  then  the  dairy 
was  a  tenement;  the  other  taking  was  also  sufficient ;  for 
it  was,  if  I  may  use  the  expression,  a  pernancy  of  the  pro- 
fits of  the  land,  by  the  mouths  of  the  rabbits.  A  free 
warren  is  th^  subject  of  a  family  settlement ;  a  praecipe 
will  lie  for  it,  and  the  renting  of  it  is  sufficient  to  give  a 
settlement."  ( i ) 

Renting  a  And  in  a  later  case,  Rex  w.  Lockerly  was  expressly 

dairy,  &c.  over-ruled.  The  pauper  rented  of  Chapman,  under  a 
verbal  agreement,  twenty  cows  (being  part  of  the  stock 
of  his  farm),  at  3I.  i  os.  a  cow  per  annum.  It  was  also 
agi*eed,  as  is  usual  in  such  contracts  in  the  county  of 
Dorset,  that  the  owner  of  the  cows  should  feed  and  sup- 
port them ;  and  for  the  purpose  of  doing  so  in  the  best 
manner,  that  such  cows  should  depasture  in  certain  lands, 
called  the  Cow  Leeze  Grounds,  from  May-day  to  the 
1 8th  of  September,  and  after  that  time  in  certain  meadow 
grounds,  which  are  kept  for  that  purpose,  from  the  time 
they  are  mowed;  and  when  the  pasture  of  the  meadow 
pounds  were  consumed,  that  the  cows  should  be  kept  by 

(i)  Rex  V.  riddletremhide,  3  Term  Rep.  772. 

Chapman 
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Chapman  in  some  other  of  the  farm  grounds,  with  the 
other  cattle,  ^r  be  foddered  in  the  farm-yard  with  hay 
by  him.    The  land  called  the  Cow  Leeze  was  to  be  laid  up 
by  Chapman  at  Lady-day,  and  not  fed  upon  by  any  cat- 
tle whatsoever  until  May-day.     Chapman  was  not  to  feed 
any  other  cattle,  either  in  the  Cow  Leeze,  or  meadow 
grounds,  whilst  the  same  were  fed  by  the  cows  rented  by 
the  pauper;  but  the  hay  of  the  meadow  grounds  was  taken 
by  Chapman,  and  the  Cow  Leeze  ground  fed  by  him  after 
the  cows  had  quitted  it.      If  any  cow   did  not  calvq 
before  May-day,  or  died,  or  became  barren,  or  sick,  an 
allowance  was  to  be  made.     The  pauper  was  not  bound 
to  repair  any  fence  in  any  ground  in  which  the  cows  were 
fed.     It  was  further  agreed,  that  the  pauper  should  have 
a  dwelling-house,  and  a  right  of  feeding  a  mare  on  the 
farm,  keeping  his  pigs  in  the  yard,,  and  cutting  fuel  for 
the  use  of  the  dairy ;  but  he  had  no  other  right  what- 
ever.    The  contract  continued  in  force  five  years,  during 
which  time  the  pauper  resided  in  the  said  house  on  the 
farm.     Lord  Kenyon,  Ch.  J,  — "  It  being  impossible  to 
xlistinguish  this  case  from  Rex  x),  Lockerly,   I  think  we 
are  bound  to  deny  the  authority  of  that  case,  and  to  sub- 
stitute, in  its  room,  a  better  exposition  of  the  statute  of 
Car.  II.     It  has  been  argued,  that  if  w^e  decide  this  to  be 
a  tenement,  we  shall  depart  from  the  words  of  the  statute; 
but,  in  this  case,  the  pauper  took  a  tenement;  emphati- 
cally, a  tenement.     Any  thing  is  a  tenement,  *which  is  a 
profit  out  of  land.     In  order  to  take  a  tenement,  it  is  not 
necessary  that  the  paity  should  have  a  fee  simple,  or  fee 
tail;  any  minute  interest  in  land  is  parcel  of  a  tenement. 
Such  minute  interest,  indeed,  cannot  be  entailed,  but  all 
the  parcels,  when  consolidated  together,  may." 

"  A  beastgate  has  been  held  to  be  a  tenement ;  and  y6t 
that  is  not  the  whole  land,  but  the  profits  of  the  land  to 
a  certain  amount.  So  here  the  profits  of  these  lands  are 
to  be  taken  exclusively  by  the  cows  which  the  pauper 
rented.     If  tlie  cattle  had  been  his  own,  and  he  had 

rented 
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rented  the  feeding  of  them,  that  would  unquestionably 
have  been  a  tenement;  like  the  taking  of  the  pasture,  the 
hay,  and  aftermath :  and  I  think  that  these  cows  were 
the  pauper's  for  a  certain  period :  they  were  not  so  far 
his  own  that  he  could  have  sold  them,  but  they  were  his, 
that  he  might  use  them  under  the  contract  for  a  limited 
time.  And  this  was  not  the  less  taking  a  tenement^  because 
the  pauper  caiild  only  enjoy  the  land  in  a  partiadar  mode; 
for  in  many  farms  the  tenant  stipulates,  that  he  will  not 
depasture  sheep  or  horses  on  particular  grounds.  I  do 
not  see,  therefore,  why  this  is  not,  strictly  speaking,  a 
tenement ;  for  the  pauper  had,  for  a  certain  part  of  the 
year,  the  exclusive  right  to  the  pasturage  of  these  grounds, 
to  be  taken  by  the  mouths  of  the  cattle."  The  other 
judges  concurred.  BuUer  J.  adding,  "  By  the  very  terms 
.'of  the  contract,  no  other  cattle,  not  even  those  of  the 
farmer  himself,  were  to  be  fed  on  those  particular  grounds 
on  which  the  pauper's  cows  were  to  depasture;  wherefore 
he  had  the  exclusive  possession  of  these  fields  during 
that  time.  This  goes  a  great  way  to  answer  the  difficulty 
stated  at  the  bar;  for  as,  at  present,  it  seems  to  me,  that  if 
the  pauper  had  the  sole  possession,  or,  which  is  the 
same  thing,  the  sole  profits,  he  might  have  maintained 
trespass."  (i) 

And  in  conformity  to  what  was  thus  observed  by 
Mr.  J.  Duller,  leases  of  this  sort  have  been  held  such  a 
demise  of  the  soil  and  exclusive  use  of  aU  the  grass  (that 
should  grow  on  the  closes,  particularly  enumerated  in  the 
lease)  to  be  taken  by  the  mouths  of  the  cattle,  as  to  entitle 
the  tenant  to  bring  trespass,  or  distrain  any  other  cattle  of 
the  lessor  for  doing  damage  there.  (2) 

The  rigk  to       In  the  foregoing  cases,  there  was  a  demise  in  effect  of 
ne^ed^not^be  the  cxclusivc  light  to  the  herbage  and  produce  of  the  soil 

exclusive. 

(i)  Rex  •».  Tolpuddle,    4  Term        (2)  Burt  v.  Moor,  5  Term  Rep. 
Rep.  671.  3»9« 

for 
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for  a  limited  period.  But  a  right  to  take  the  herbage  by 
these  means,  411  common  with  other  persons,  and  that 
whether  the  cows  belong  to  the  party,  or  are  hired  for 
the  purpose,  is  equally  a  tenement  within  the  statute. 

The  pauper,  during  the  time  he  occupied  a  house  of  ^^"''"^  a 
the  annual  value  of  5I.  rented  the  ley  of  two  cows  from  common 
May-day  to  Michaelmas,  at  six  guineas,  in  a  large  pas-  P^^uie. 
ture,  containing  one  hundred  acres,   and  of  the  annual 
value  of  250I.  belonging  to  Mr.  Mundy.     The  pauper 
had  not  the  exclusive  pasture  of  the  land,  and  Mr.  M. 
was  under  no  restriction  as  to  what  cows  he  kept  in  it. 
Lord    Ellenborough,     C.  J.  — "  The   present   case    is 
nothing  more  than  a  common  in  gross,  which  has  been 
holden  to  be  a  tenement  within  the  statute  ( i )."     Law- 
rence J. — "  In  Rex  n),  Piddletrenthide  (2),  Mr.  Justice 
BuUer  states,  that  the  question,  in  cases  like  the  present, 
is  this,  whether  or  not  it  be  a  contract  to  receive  profits 
out  of  land  P     If  that  be  so,  it  determines  this  case ;  for 
here  the  cows  were  the  pauper's  own,  and  the  contract 
which  was  for  the  pasturage  of  them  was,  to  use  the  , 
words  of  Lord  Kenyon  in  the  same  case,  a  contract  for 
the  pernancy  of  the  profits  of  the  land,  by  the  mouths  of 
the  cattle."  (3) 

The  pauper  under  a  verbal  agreement  rente^  and  paid  Privilege  of 
for  the  hire  and  privilege  of  milking  two  cows  belonging  ™'^y  "^^^g 
to  R.  at  5  s.  6d.  per  week  each  cow,  for  40  successive  depastured, 
weeks,  and  the  cows  were  by  the  terms  of  the  agreement 
to  be  depastured  by  R.  on  his  farm  at  Norton,  in  com- 
mon with  his  other  cows;  and  were  depastured  on  such 
lands  of  the  farm  as  R.  thought  proper.     The  pauper 
never  went  on  the  lands  to  fetch  them,   but  they  were 

(i)  Rex  v.  Dersinghara,  ante,  9.        (3)  Rex   v.    Hollington,    3  East, 

(9).  ii3-  / 

i%)  Ante,  I  a.  (I). 

brought 
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brought  up  to  the  fold  with  the  other  cows  of  R.  to  thq 
fold  yard.  Lord  Ellenborough  C.  J. — There  is  no  solid 
distinction  between  R.  v.  HoUingworth  and  this. — There 
the  pauper  had  only  hired  the  depasturing  of  his  own 
cows,  in  common  with  the  cattle  of  the  owner,  on  certain 
land;  Here  he  hired  the  cows  themselves,  which  for 
this  purpose  are  the  same  as  his  own,  together  with  their 
depasturing  in  common  with  the  owner's  other  cattle 
upon  a  certain  farm,  all  included  in  one  contract.  Jf 
the  cows  had  been  the  pauper's  own,  this  case  would 
have  been  identically  the  same  as  the  former ;  but  that 
fact  was  no  material  ingredient  in  the  former  case ;  for 
the  cows  are  his  own  for  the  time  he  hires  them.  ( i ) 

Joint  privi-  The  pauper  for  two  years  resided  in  «,  house  and  oc- 
^^®'  ^'  cupied  a  garden  in  D.  of  the  annual  value  of  81.  1 8s.  and 
during  the  whole  time  he  and  one  J.  M.  jointly  hired  the 
milking  of  a  cow  in  the  following  manner : — The  pauper 
applied  to  E.  at  whose  factory  he  and  W-  worked,  for  the 
milking  of  a  cow  betwixt  them.  E*  referred  the  pauper 
to  his  agent  H*  to  agree  for  the  cow,  and  H.  agreed  they 
should  have  the  cow  for  the  season  for  9I.  The  parti- 
cular cow  was  pointed  out,  and  was  at  that  time  upon  a 
large  farm  occupied  by  E.  Nothing  was  said  as  to  how 
or  where  the  cow  should  be  fed,  more  than  H.  said  that 
E.'s  farming  man  would  inform  the  pauper  on  what 
pasture  the  cow  would  be  fed  and  milked,  and  he  did  in- 
form him,  and  so  from  time  to  time  when  the  pasture  waf 
changed,  that  he  might  know  where  to  go  to  milk  her. 
The  cow  was  grazed  on  E.'s  pasture  on  the  same  farm  for 
tlie  whole  of  the  two  seasons,  widi  other  cows  which  were 
let  in  the  same  way  to  other  workmen  of  E.'s,  and  with 
other  cattle  belonging  to  hijn.  The  pauper  and  his 
partner  always  milked  the  cow  during  the  whole  of  four 
successive  seasons,^  and  they  were  always  grazed  on  E.'s 

(1)  Rex  V.  Stoke  upon  Trent,  10  East,  496. 

farm 
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£irm  in  the  same  way.  Her  summer  pasturage  was  of 
the  value  o^  5I.  for  each  season.  The  court  were  of 
opinion  that  the  value. of  lol.  necessary  to  enforce  a 
settlement  was  made  up  by  the  contract  which  the  pauper 
entered  into  for  hiring  the  milking  of  a  Cow  in  the  man- 
ner stated.  It  was  a  contract  for  the  milking  of  a  cow 
which  should  be  pasture-fed  during  the  season,  either 
upon  land  of  the  farm  in  the  parish  where  the  parties  con- 
tracted and  were  residing,  or  at  least  within  a  convenient 
distance  of  it,  in  order  that  the  pauper  might  have  a  con- 
venient opportunity  to  milk  the  cow.  It  was  to  be 
understood  that  when  the  cow  was  to  be  milked  on 
pasture  ground  that  she  was  also  to  be  fed  there. 
Nothing  could  be  meant  by  changing  the  pasture  but  for 
the  purpose  of  her  being  fed  on  fresh  pasture.  If  the 
owner  had  fed  the  cow  on  dry  food  or  grains  instead  of 
pasture,  it  would  have  been  a  breach  of  the  contract.  ( i ) 

But  to  constitute  a  tenement,  there  must  be  a  profit 
issuing  out  of  the  land  itself.  A  contract  to  feed  cows 
generally,  under  which  they  might  be  fed  with  green 
tares  bought  in  the  market,  would  not  be  a  tenement 
within  the  act.  (2) 

Also  a  right  to  the  enjojrment  of  a  local  privilege  or 
franchise  does  not  constitute  a  tenement,  or  render  the 
party  irremovable,  so  as  to  confer  a  settlement. 

A  case  found  that  the  town  of  Alnwick  is  an  ancient  Freeman's 
borough,  and  the  freemen  of  Alnwick  are  a  body  corpo-  common, 
rate  by  prescription,  by  the  name  of  the  chamberlains, 

(i)  Rex  V.  Dailey  Abbey,  14  East,  under  this  contract  have  been  fed  else- 

a8o.  where  on  grain  or  hay,  the  conse- 

(2)    Per    Lawrence,    J.    Rex   -y.  quence  vvoiild  follow  that  this  was  not 

Tisbury,    Mich.  45   Geo.  III.    with  a  taking  of  a   tenement."     Rex -v. 

which  Lord  EUenborough  C.  J.  thus  Darley  Abbey,  14  East,  7,%%. 
agrees,   «  If  indeed  the  cow   might 

VOL.  IX.  c  com- 
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common  council,  and  freemen  of  Alnwick.  The  free- 
dom of  the  town  is  acquired  by  descent  or  servitude,  or 
is  granted  upon  the  recommendation  of  the  common 
council.  F.  the  pauper  is  a  freeman  by  descent,  and  had 
been  admitted  to  his  freedom  twenty-five  years  before  the 
order  of  removal.  The  Duke  of  Northumberland  is 
Lord  of  the  manor  and  borough  of  Alnwick,  and  the 
forest  of  Haydon  or  Alnwick,  or  Alnwick  Moor,  Hes 
within  the  manor ;  the  soil  and  royalties  being  vested 
in  the  lord.  The  })asturage  of  the  moor  is  of  considera- 
ble value,  and  the  freemen  of  Alnwick,  and  no  others, 
are  entitled  to  common  of  pasture  thereon ;  each  freeman 
being  entitled,  when  resident,  but  not  otherwise,  to  the 
pasturage  of  stints  of  his  own  cattle,  that  is  to  say,  five 
cows,  or  twenty-five  sheep.  The  freemen  have  also  a 
right  to  dig  and  cut  peats,  furzes,  and  bushes,  upon  Aln- 
wick Moor,  for  their  own  use,  and  to  get  limestones, 
slates,  and  freestones  in  the  open  quarries  of  that  moor ; 
they  have  the  privilege  also  of  setting  up  their  stalls  in 
the  market  place,  without  paying  any  toll  or  stallage  to 
the  lord,  and  of  having  their  children  educated  free  of 
expence  at  the  town  school,  at  which  school  two  of  the 
children  named  in  the  order  were  placed  at  the  time  of  the 
removal.  The  question  stated  for  the  consideration  of 
the  court  was,  whether  the  rights  of  the  pauper,  as  a  free- 
man of  the  borough  of  Alnwick,  amount  to  such  an  estate 
as  he  is  not  legally  removable  from  under  the  statute 
13  &  14  Car.  II.  ch.  12. 

Grose  J.  ( i )  I  confess  I  felt  some  astonishment  when  I 
read  this  case,  and  could  not  conceive  on  what  grounds 
it  could  be  contended  that  the  pauper  gained  a  settlement 
in  Alnwick.  The  question  is,  whether  he  was  a  person 
removable  from  his  ov/n  estate  ?     But  what  estate  had 

(i)  Lord  Ellenborougb  C.  J.  was  absent. 

he? 
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he?  He  had  neither  land  nor  house.  But  then  it  is  said 
h-e  had  a  right  of  common ; — it  does  not,  however,  appear 
that  h^  had  any  cattle  wherewith  to  exercise  that  right. 
The  profit  a  preyidre  or  easement  never  existed :  how 
then  can  he  be  said  to  have  been  resident  on  his  own  ? 
In  truth,  i  t  cannot  be  considered  as  a  residence  on  his 
own  estate  sufficient  to  confer  a  settlement.  It  would  be 
ridiculous  and  absurd  so  to  consider  it. 

Le  Blanc,  J. — The  question  is  whether  it  appears  to 
us  that  the  pauper  was  irremovable  during  any  period 
of  his  residence  in  the  town  of  Alnwick,  on  the  ground 
of  being  resident  on  his  own  estate.  The  argument  is, 
that  he  was  residing  on  his  own,  because  he  was  a  free- 
man of  Alnwick,  and  as  such  entitled  to  a  right  of  com- 
mon on  Alnwick  Moor ;  and  this  right  of  common  is 
said  to  be  a  tenement.  But  I  think  this  is  not  in  strict- 
ness a  right  of  common,  nor  can  it  properly  be  said  to  be 
a  tenement ;  it  is  a  mere  franchise.  The  argument,  how- 
ever, has  gone  the  length  of  contending  that  suppose  it 
to  be  a  franchise,  still  the  pauper  was  not  removable  from 
it.  But  to  this  I  do  not  accede  ?  In  the  case  of  a  free- 
man of  a  corporation  having  a  right  of  voting  for  the 
election  of  the  mayor,  or  any  other  officers  belonging  to 
the  corporate  body,  has  it  ever  been  decided  that  such  a 
person  was  irremovable  in  respect  of  such  privilege?  Here 
the  pauper  as  a  freeman,  if  he  had  any  cattle,  was  intitled 
to  turn  them  on  the  moor.  This,  however,  wa^  a  mere 
personal  privilege,  wholly  unalienable  and  not  falling 
within  the  legal  definition  of  a  right  of  common.  Such  a 
privilege  has  never  yet  been  holden  to  be  a  tenement  so 
as  a  person  could  be  said  to  be  removable  from  it  as  from 
his  own.  It  is  a  strong  circumstance  that  notwithstand- 
ing the  existence  of  such  rights  in  different  parts  of  the 
kingdom,  no  attempt  like  the  present  has  hitherto  been  • 
e  2  made. 
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liiade.  It  appears  to  me,  therefore,  that  this  does  not 
fall  within  the  purview  of  those  cases  which  have  decided 
that  a  party  is  not  removable  from  his  own,  and  which 
doctrine,  I  admit,  has  been  extended  to  cases  where 
a  party  was  merely  residing  in  the  parish  in  which 
his  estate  was  situate,  and  not  upon  the  estate  it- 
self, (i) 

Bayley,  J. — The  case  does  not  find  that  the  pauper  had 
any  home.  A  freeman  as  such  has  no  right  of  residence; 
that  must  be  acquired  by  other  means.  Where  he  can 
obtain  a  residence,  there  as  freeman  he  is  entitled  during 
such  residence  to  have  cattle  on  the  common.  But 
when  he  removes,  he  loses  this  right.  I  am  not  aware 
of  any  case,  in  which  a  privilege  of  this  description  has 
been  holden  to  be  sufficient  to  confer  a  settlement.  It 
is  a  mere  local  privilege,  and  attached  to  the  person  so 
long  only  as  he  is  resident.  From  the  frequency  of 
these  rights  in  all  corporations  in  the  kingdom,  set- 
tlements must  have  been  claimed  in  respect  of  them, 
had  they  been  deemed  sufficient  for  that  purpose.  This 
case  is  very  different  from  the  cases  of  removal  from 
landed  property.  (2) 

Contract  for       Upon  the  same  principle  a  contract,  whether  annual 
use  of  ma-         otherwise,  for  the  use  of  machinery  affixed  to  a  tene- 

chinery  con-  ... 

nected  with  ment,  is  not  within  the  statute,  although  connected  with 
a  limited  use  of  the  building  by  a  right  of  working 
therein,  or  even  with  an  exclusive  occupation  of  part 
thereof,  if  such  part  is  not  of  the  annual  value  of  ten 
pounds. 


(i)  Rex  v.  Houghton-le-Sfiing,  (2)    Rex    -v.    Warkworth,   Easr. 

I  East,  347.  5Z  Geo.  III.  Maule  and  SeUv.  MSS. 

The 
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The  pauper  entered  into  an  agreement,  under  seal,  Renting  the 
with  B.  the  owner  of  a  corn-mill,  whereby  he  covenanted  §•^'"'^'"8  °f 

'  -^         ^  ,      s°  many 

with  B.  that  he  would,  with  horses  and  carriages,  at  his  loads  of  com. 
own  costs  and  charges,  from  25th  September  1790,  to 
25th  March  1795,  deliver,  at  the  corn-mill  belonging  to 
B.  weekly,  and  every  week,  three  loads  and  an  half  of 
wheat,  at  the  least,  and  at  his  own  costs  and  charges 
grind  the  same  into  ilour,  and  pay  to  B.  for  the,  same 
eight  shillings  a  load,  at  times  stated  in  the  agreement. 
B.  covenanted,  that  the  pauper,  during  the  continuance 
of  the  articles,  should  have  the  use  and  liberty  of  run- 
ning and  grazing  for  his  horses  on  a  certain  meadow 
therein  described,  and  also  the  use  and  liberty  of  the 
stable  and  cart-house  for  his  horses  and  cart,  without 
paying  any  thing  for  them.  B.  further  covenanted,  that 
he  would,  at  the  expiration  of  the  articles,  again  take  all 
and  singular  the  utensils  belonging  to  the  corn-mill  at  a 
fair  appraisement,  and  pay  the  pauper  the  sum  they 
should  be  appraised  at.  The  pauper  ground  corn  at 
the  mill  for  two  or  three  years ;  he  never  resided  thereon 
during  the  time,  but  in  a  cottage  in  the  parish,  which  he 
rented  at  3I.  1 8s.  per  annum.  The  counsel  abandoned 
the  case ;  the  court  being  clearly  of  opinion,  that  there 
was  no  colour  to  construe  this  atjreement  into  the  takincr 
of  a  tenement.  ( i ) 

The  pauper,   by   trade   a  needle-maker,  worked  for  Renting 
Webb  in  that  trade,  at  six  pointing  places  in  his  mill,  and  pieces  in  a 
afterwards  Webb,   not  having,  in  general,  use  for  more  ™il''"<^ 
than  four  of  them,  he  rented  of  Webb  two  of  the  point- 
ing places  for  more  than  a  year,  at  the  yearly  rent  of  1 61. 
But  he  was  to  do  all  Webb's  work  in  preference  to  that 
of  any  other  person,  although  to  do  it,  it  might  be  ne^ 
cessary  to  use  all  the  six  pointing  places.     No  two  parti- 
cular pointing  places  were  let  to  the  pauper,  but  he  might     * 

(i)  Rex  1'.  Hammersmith,  8  Term  Reo.  450,  n. 

c  3  have   / 
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have  the  use  of  any  two  he  pleased ;  but  work,  or  no  work, 
Webb  was  entitled  to  his  rent  of  i6l.  a  year  for  them. 
The  pointing  places  are  frames  of  wood,  which  support 
the  spindles,  on  which  grinding  stones  turn,  which  are 
moved  with  great  velocity  by  means  of  leathern  straps 
communicating  with  the  great  wheel  of  the  mill,  w  hich 
is  turned  by  water.  The  pointing  places  are  placed  on 
the  floor  of  the  room,  and  at  each  of  them  a  man  sits, 
and  the  needles  are  pointed,  by  being  pressed  against 
the  grinding  stones.  The  pauper  did  not  rent  any  room 
in  the  mill,  nor  any  other  part  of  it,  but  the  two 
pointing  places.  The  court  said,  there  was  no  pretence 
for  caUing  this  agreement,  to  work  in  a  mill,  the  taking 
of  a  tenement,  and  that  it  was  like  Rex  v.  Hammer- 
smith, (i) 

The  exclu-  The  pauper  rented  three  runners,  for  scouring  needles 
runner!  for  ^^^  a  mill,  belonging  to  Milward,  and  a  packetting  room, 
scouring  at  the  rent  of  one  shilling  per  packet,  for  every  packet  of 
a  packetting  needles  scoured  thereat.  A  runner  consists  of  two  pieces 
room  at  IS.  of  wood,  each  about  five  feet  long,  and  eighteen  inches 
broad  :  one  of  them  is  fixed  with  screws  to  the  floor  of 
the  mill,  which  may  be  unscrewed,  and  removed  at  plea- 
sure ;  the  other  is  moved  upon  it  horizontally,  backwards 
and  forwards,  by  means  of  a  piece  of  timber  fixed  thereto 
at  one  end  thereof,  and  which  communicates  at  the  other 
with  the  wheel  of  the  mill :  and  between  these  pieces  of 
wood,  needles  are  scoured  with  oil  and  emery  dust.  In 
mills  of  this  description,  there  are  usually  in  the  same 
place  several  different  runners,  worked  by  diflerent  work- 
men ;  but  when  the  pauper  took  the  three  runners,  they 
were  divided  by  a  partition  from  the  other  runners  in  the 
same  mill,  but  the  partition  being  found  to  take  up  too 
much  room,  was  removed,  and  the  pauper  slept  in  the 
mill  with  his  family  for  two  years.     He  at  first  worked 

(i)  Rex  y.  Dodderhill,  8  Term  Rep.  449. 

for 
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for  Milward  only,  and  afterwards  for  other  masters,  M. 
not  iiaving  sufficient  employ  for  him.  No  other  work- 
men had  any  right  to  use  the  runners  rented  by  the  pau- 
per without  his  consent,  but  he  had  the  exclusive  right 
to  use  them  and  the  packetting  room,  The  rent  which 
he  paid  for  the  runners,  and  a  cottage,  amounted  to  more 
than  I  ol.  per  annum.  It  was  endeavoured  to  distinguish 
this  from  the  foregoing  case.  As  the  pauper  had  an  ex- 
clusive possession  of  the  particular  runners,  as  well  as  of 
the  packetting  room  with  which  the  runners  were  con- 
nected, thereby  adding  to  the  value  of  the  packetting- 
room,  which  no  doubt  was  a  tenement.  The  pauper's 
family  slept  there  for  a  time.  Altogether,  therefore,  it 
was  a  taking  of  part  of  the  mill.  Lord  Kenyon,  C.J. — 
There  is  no  distinguishing  this  from  the  case  of  the  King 
y.  Dodderhill  ( i ).  A  runner  is  no  more  a  tenement, 
than  a  pointing  place  is  so.  It  might  as  well  be  said  to 
be  a  taking  of  a  tenement,  if  a  man  contracted  to  pound 
in  a  certain  mortar,  or  to  use  a  particular  grinding  stone 
in  a  mill.  It  is  not,  in  eflPect,  the  taking  of  a  part  of  the 
mill  as  a  tenant,  but  a  licence  to  use  a  particular  part  of 
tne  machinery  of  it  for  the  purpose  of  manufacture,  and 
no  other  purpose.  (2) 

Lastly,  the  pauper  took  from  the   owner  of  a  mill,  ^  sf anding. 

,      ,  ,  .  , .  ,  .  f,        place  in  a 

worked  by  a  steam  engme,  a  standing  place  m  a  room  tor  mill  for  a 
a  carding  machine  of  his  own,  which  was  worked  by  the  *^^!^'"s  n^a- 

o  ■'  J  cnme,  no 

machinery  of  the  steam  engine,  and  fastened  to  the  floor,  tenement. 
and  the  roof  of  the  room.  He  was  to  pa}^  his  landlord 
20I.  a  year,  and  agreed  with  him,  that  each  of  them 
should  give  the  other  three  months'  notice  to  quit.  Other 
tenants  had  carding  machines  in  the  same  room,  on  simi- 
lar terms,  and  they,  as  well  as  the  owner  of  the  mill, 
were  respectively  furnished  with  keys.  This  was  held  not 
to  be  a  tenement  upon  the  authority  of  the  foregoing  , 

(1)  Ante,  %%.  (a)  Rex  -v.  Tardebigg,  i  East,  $1%. 

c  4  cases. 
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cases.  Lawrence,  J. — This  cafe  is  governed  by  those  of 
Rexv.  Dodderhill,  and  Rex  v,  Tardebigg,  from  which 
it  has  been  endeavoured  to  distinguish  it,  by  saying,  that 
those  were  only  Hcences  to  use  certain  machines  belonging 
to  the  owners  of  the  mills ;  whereas  this  is  a  hiring  of 
part  of  the  mill  itself;  because  it  cannot  be  supposed  that 
the  pauper  contracted  for  a  licence  to  use  his  own  ma- 
chine. But  it  is  to  be  observed,  that  the  contract  here  is 
not  pretended  to  be  for  the  use  of  the  pauper's  own  ma- 
chine, but  for  a  licence  to  make  use  of  the  steam  engine 
of  the  mill  by  applying  it  to  his  own  machine.  Now 
what  difference  can  there  be,  between  a  licence  to  use 
another's  machine,  and  a  licence  to  apply  the  party's  own 
machine  to  the  machinery  of  another's  mill  ?  But  it  is 
said,  that  the  pauper  contracted  for  the  standing  place 
in  the  room  where  the  machinery  was  to  be  put.  To  be 
sure  he  must  have  a  place  to  stand  to  work  the  machine, 
otherwise  the  contract  would  be  absurd,  and  nugatory : 
but  how  does  that  differ  from  a  general  licence  for  him 
to  use  the  machinery  there  ?  Therefore,  on  this  plain 
ground,  that  the  contract  was  for  a  mere  licence  for  the 
pauper  to  use  the  machinery  of  the  mill,  and  not  a  letting 
of  any  part  of  the  mill  itself,  I  am  of  opinion,  that  no 
settlement  was  gained  by  renting  it."  Le  Blanc,  J. 
*'  The  substance  of  the  contract  was  for  the  use  of  the 
machinery,  and  not  a  hiring  of  any  part  of  the  room  in 
the  mill.  It  was  a  hiring  of  the  use  of  the  mill-owner's 
machinery,  as  in  the  other  cases  referred  to;  with  this 
difference,  that  instead  of  using  the  owner's  machine,  he 
was  to  apply  his  own  machine  to  the  moving  power  of 
the  mill ;  in  order  to  enable  him  to  work  it  with  fa- 
cihty.(i) 

a.  Situation        2d,  As  to  how  far  the  settlement  is  affected  by  the 
in  different    local  situation  of  the  tenement,  with  the  reference  to  the 

pavJshes. 

(i)  Rex  V,  Miller,  2  East,  189. 

1 1  parish 
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parish  in  wjiich  the  settlement  is  sought,  or  whether  two 
or  more  when  occupied  together  come  within  the  mean- 
ing of  a  tenement  under  13  &  14  Car.  II.  c.  12. 

It  is  decided,  that  an  entire  tenement  of  the  annual  One  tene- 
lvalue  of  I  ol.  and  upwards  maybe  situated  in  different  JJrent'"^/* 
parishes.     In  this  case,  it  confers  a  settlement  where  the  rishes. 
occupier  resides,  although  he  has  not  the  value  of  i  ol. 
a-year  in  either  (i),   or  less  than    lol.  in  the  place  of 
residence,  and  considerably  more  in  the  adjoining  pa- 
rish. (2) 

Tliese  determinations  proceed  upon  the  idea,  that  the  Ground  of 
settlement  is  founded  upon  the  tenant's  ability,  which  ^''a^io^?'^"^'" 
is  to  be  measured  by  the  value  of  what  he  occupies, 
wherever  situated.  "  For  the  law  presumes,  that  a 
person  capable  to  be  entrusted  with  the  management  of 
io\,  per  annum,  is  not  likely  to  become  chargeable,  but 
is  able  to  maintain  himself."  (3) 


A  person  may  likewise  occupy  at  the  same  time,  two  Different 

.  .         ,  '       ^-m         .    tenements 

or  more  tenements,  situate  m  the  same,  or  m  aitrerent  in  the  same, 
parishes.  It  seems  to  have  been  once  thought  that  the  °^  '''fferent 
tenement  must  be  entu'e,  to  confer  a  settlement.  (4) 

But  it  is  now  settled,  upon  the  principle  already  men- 
tioned, that  distinct  tenements,  when  of  sufficient  con- 
junct value,  are  within  the  13  &  14  Car.  II.,  and  that, 
whether  situated  in  the   same  (5),  or  in  different  pa- 


(i)  South  Sydenham  v,  Lamerton,  (3)  Per  Parker  C.  J.  South  Syden- 

I   Str.  57.      St.  John's  v.  Amwell,  ham  v.  Lamerton,  ante,  (i).  See  also 

1  Str.  529.      Elsted  v.  HoUiburne,  Rex  v.  Sandwich,  post.  26.  (3). 

2  Str.  849.  (4)  See  the  opinion  of  Parker  C  J. 

( 2)  Rex  i».  Stapleford,  2  Bott,  1 14.  ante,  (3 ) . 

Fl.  159.      But  the   tenements  were  (5)  North  Nibley  v.  Wooton-un- 

^istinct  in  this  case.  der-Edge,  Fol.  79. 

rishes, 
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rishes(l),  or  taken  at  different  times  (2),  and  of  dif- 
•  ^  ferent  landlords  (3),  or  held  by  distinct  titles,  as  by  rent- 
ing part,  and  holding  part  in  right  of  a  wife  (4) ;  resid- 
ing in  a  tenement  in  one  parish,  of  which  possession  was 
obtained  under  a  treaty  to  purchase,  and  occupying  his 
own  freehold  property  in  another  (5) ;  they  give  a  settle- 
ment. Also  it  makes  no  difference,  if  the  tenements  are  of 
distinct  kinds,  as  a  house,  a  meadow,  and  a  cattlegate  (6), 
a  messuage,  and  the  aftermath  of  a  meadow  (7).  No 
more  is  necessary  but  that  the  party  should  be  a  lawful 
occupier  to  the  yearly  value  of  lol.  during  a  residence  of 
forty  days.  (8) 

But  the  party  must  actually  occupy  the  premises 
sought  to  be  united  ;  for  an  occupation  as  tenant  in  one 
parish  cannot  be  coupled  with  an  interest  as  landlord  in 
another. 

Demised  The  pauper  resided  in  F.  in  a  house  of  the  value  of 

freehold  _  g|^  gg^  ^^  annum^  and  during  his  residence  there  had  a 
with  occu-  freehold  estate  in  S.  which  he  had  let  at  2I.  i  os.  a-year; 
hold.  ^^^^"  H^  ^^  ^^^  g^^^  ^  settlement,  for  the  words  of  the  statute 
are  "  come  to  settle  in  any  tenement,"  which  have  been 
sufficiently  departed  from  already,  when  it  was  decided 
that  if  a  person  take  a  tenement  of  the  value  of  i  ol.  a- 
year,  and  underlet  a  part,  he  will  thereby  gain  a  settle- 
ment; but  the  ground  of  that  decision  was,  that  he 
had  credit  to  be  trusted  vdth  lol.  a-year.     Here  the 

(1)  Rex  -v.  Sandwich,  Burr.  S.  C.  (4)  Rexi/.  Donnington,  Burr.  S.C. 

44.  and  it  is  sufficient  also  to  avoid  a  744. 

certificate,  Rex  -v.  Stapleford,  2  Bott,  (5)  Rex  v.  Culmstock,    6  Term 

3  Ed.  ai4.    Rex  v.  Bowling,  Burr.  Rep.  730. 

S.  C.  177.      Hertford  v.  Amwell,  (6)  Rex -u-Whixley,  ante,  9. 

I  Stra.  529.  (7)  Rex  -v.  Stoke,  ante,  9. 

(a)  lb.    and  Rex  v.  Newnham,  and  various  other  cases. 

Burr.  S.C.  176.  post.  49.  (8)  See  the  opinion  of  Grose,  J. 

(3^  lb.  Rexv.  Hooc,  4  East,  368. 

pauper 


renter. 
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pauper  has  Qnly  credit  for  a  less  sum,  viz.  eight  guineas. 
But  it  is  said,  he  had  property  of  his  own  elsewhere  ;  of 
that,  however,  he  was  not  the  occupier.  It  is  sufficient 
to  say  that  the  cases  ( i )  cited  are  not  like  the  present, 
and  that  there  is  no  case  which  seems  to  have  gone  the 
length  contended  for.  {2) 

By  the  13  Geo.  III.  c.  84.  sect.  56.  no  gate-keeper  of  13  Geo.  in. 
any  turnpike  road,  or  person  renting  the  tolls  thereof,  '^^^^\ 
and  residing  in  any  toll  house  belonging  to  the  trustees  er  or  toll- 
of  the  r6ad,  shall  thereby  gain  a  settlement  in  any  parish 
or  place  whatsoever.  (3 ) 

Tliis  means,  that  no  person  of  this  description  shall 
gain  a  settlement  by  keeping  the  gate,  or  renting  the 
tolls,  and  residing  in  the  toll  house ;  it  does  not  prevent 
him  from  acquiring  a  settlement  by  renting  a  tenement, 
in  itself  worth  above  lol.  a-year,  and  situated  in  the 
same  parish  where  the  gate  is.  (4) 

(i)  Rex  v.  Culir.stock,  ante,  a6.  ed,  that  the  lessee  acquired  a  settle- 

(5).  Rex-u.  DonningtO!i,riiite,26.  (4).  ment   by    residence,   notwithstanding 

(a)Rex't;.South  Bemfleet,  iMaule  13  Geo.  III.  c.  84.  sect.56.  the  tolls 

and  Selvv.  154.  being   collected  under  a  local  act,  for 

(3)  The  30  Geo.  HI.  passed  for  various  local  purposes,  and  not  for  the 
paving,  lighting,  watching,  and  regulat-  repair  of  turnpike  roads, to  which  that 
ing  the  streets  of  Diu-ham,  as  also  for  clause  was  confined.'  "Qvkt  per  Curianty 
widening  the  streets  and  regulating  the  There  is  no  difference  in  effect,  though 
markets ;  and  commissioners  were  the  appellation  of  turnpike  road  does 
tliereby  appointed  and  empowered  to  not  occur  in  the  local  act ;  the  on&  is  a 
appoint  persons  to  collect  tolls  for  car-  stone,  and  the  other  a  gravel  road  : 
r)ing  the  above  purposes  into  effect,  and  every  character  belonging  to  a 
either  in  the  streets  of  D.,  or  if  it  turnpike  road  belongs  to  this.  The 
should  appear  more  expedient,  to  erect  commissioners  are  trustees  for  the  re- 
two  turnpikes  and  toll  houses,  for  the  pair  of  the  roads,  and  the  case  is  with- 
purpose  of  collecting  them,  on  the  in  the  prohibition  of  the  general  turn- 
great  northern  road.  A  turnpike  gate  pike  act.  Rex  v.  iilvet,  11  East,  93. 
and  toll  house  being  erected  on  the  (4)  Rex  v.  Denbigh,  Trin.  44 
road,under  this  clause,  it  was  contend-  Geo.  III.  j  East,  333. 

SECT. 
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SECT,  III. 

Of  the  Value  of  the  Tenement, 


Settltment 
depends  on 
value  of  te- 
nement. 


The  settlement  depends  upon  the  tenement's  being  of 
the  annual  value  of  i  ol.  and  not  upon  the  amount  of  the 
rent,  where  rent  is  paid.  "  If  a  man  hire  a  house  at  a 
small  rent,  and  pay  a  fine,  yet,  if  the  house  be  worth  i  ol. 
jper  annum,  it  makes  a  settlement."  (i) 


Value  how 
estimated. 


But  rent  is  the  fair  criterion  of  value,  unless  the  tene- 
ment is  shown  to  be  worth  more  or  less ;  and  the  annual 
value  is  alone  material(2).  If  it  be  worth  lol.  a-year,  and  a 
tenant  occupy  five  months,  paying  4I.  he  gains  a  settle- 
ment (3).  And  the  value  may  be  calculated  without  de- 
ducting taxes,  rates  and  charges,  usually  deemed  tenants' 
taxes.  (4) 

Neither 


(i)  Per  Parker,  C.  J.  South 
Sydenham  v.  Lamerton,  a  Bott,  iz8. 
PI.  171.  lb,  112.  PI.  156.  S.C. 
Per  Page,  J.  Rex  -v.  Yokeford,  Burr. 
S.  C.  140.  Per  Aston,  J.  Rex  n;. 
Llandverras,   Burr.  S.  C.  571. 

(a)  Rex  v.  Tissington,  Burr.  S.  C. 
499.  Rex  V.  Yokeford,  ante,  (i). 
Et  vide  Rex  v.  Bilsdale,  Kirkham,  a 
Bolt,  136.  PL  183. 

(3)  Rex  V.  St.  Botolph's.    Burr. 

s.  c.  574. 

(4)  Rex  v.  Framlingham,  Burr,  S. 
C.  748  ;  where  the  pauper,  being  cer- 
tificated, took  a  public  houfe,  &c.  at 
the  yearly  rent  of  lol.,  payable  half- 
yearly  ;  and  it  was  agreed,  that  the 


landlord  should  pay  all  parish  rates 
and  charges;  and  it  was  further  stated, 
that  in  case  the  tenant  had  paid  the 
parish  rates,  the  landlord  v/ould  not 
have  expected  to  be  paid,  nor  would 
the  tenant  have  consented  to  pay  the 
said  yearly  rent  of  icl.  for  the  pre- 
mises. This  was  held,  taking  a  tene^ 
ment  of  the  yearly  value  of  lol,,  within 
the  intention  and  meaning  of  the  act 
cf  parliament :  for  it  turns  upon  the 
credit  given,  and  here  the  credit  is 
given  to  the  man  for  lol,  a-year.  The 
annual  value  of  the  tenement,  inde- 
pendant  of  the  parish  rates,  was  rot 
found  otherwise  th^n  as  is  before  set 
forth.  But  the  counsel  on  both  side;, 
[Wallace 
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Neither  is  the  worth  at  the  time  when  the  tenant  enters  Y^luesuffi- 
material,  provided  it  is  sumcient  during  any  year  of  his  ing  occu- 
occupation  ( i ),  and  the  manner  in  which  it  becomes  of  r^^'^"- 
that  value  is  equally  immaterial. 

A  pauper  while  he  rented  a  cottage  and  garden  in  S. 
of  the  annual  value  of  4I.  held  land  in  T.  for  one  year,  at 
the  rent  of  61.  i  os.  It  had  been  cropped  by  the  landlord 
with  clover  and  grass  seeds  previous  to  the  letting,  and 
was  in  consequence  thereof  worth  61.  los.  for  that  year, 
but  if  it  had  not  been  so  cropped,  it  would  have  been 
worth  only  2I.  5s.  He  gained  a  settlement.  —  For  he  oc- 
cupied a  tenement  which  during  that  year  was  in  fact  of 
the  value  of  lol.,  and  how  it  became  so  is  immaterial.  (2) 

But  it  must  be  a61;ually  worth  i  ol. ;  a  mere  speculative,  Speculative 
or  potential  value  does  not  satisfy  the  statute.  A  house  ficient"^"^ 
was  taken  at  i  ol.  a-year,  and  the  landlord  covenanted  by 
the  lease  to  make  certain  improvements.  The  sessions 
found,  that  the  improvements  were  not  made  during  the 
tenant's  occupation,  and  that  the  house  in  its  present 
state  was  worth  only  61.  i  os. :  but  if  the  improvements 
had  been  made,  "  it  might  have  been  worth  i  ol."     The 

[Wallace  and  Dunning,]  argued  upon  the  rates  and  taxes  by  the  landlord  ; 

the  supposition, that  the  annual  value  of  they  were  not  at  liberty  xo  disturbthat 

the  tenement,    deducting  the   taxes,  opinion    by  any   speculative   opinion, 

was  lefs  than  lol.    This  was  the  case  The  tenant  may  be  said  to  obtain  cre- 

of  settlement  gained  by  a  certificated  dit  for  a  tenement,  in    one  sense,  of 

person,  by  taking  a  lease  of  a  tene-  the  yearly  value  of  lol.,  and  the   fie- 

ment  of  the  yearly  value  of  lOl.  within  cision  is  not   so   directly  against  the 

9&  10  W.  III.  c.  n.      The  point  has  words  of  the  act,  as  to  be  necessarily 

since  been  expressly  decided  upon  the  wrong.     Rex  v.  St.  Paul's,  Deptford, 

authority  of  this  foregoing  case.     The  13  East,  320. 

Court  observing   that  it  having  been         (1)    Rex.    -y.    Bilsdale    Kirkham, 

settled  nearly  40  years  ago  in  Rex  v,  ante,  a8.  (2).  which  seems  to   have 


criterion  of  the  value  of  the  tenement,        (a)  Rex  t/.  Purley,  16  East,  ia6, 
without  reference  to  the  payment  of 

tenant 


Framlingham,  that  the  rent  reserved     been  a  tenancy  from  year  to  year ;  and 

I  (all  fraud  apart)  is  to  be  taken  as  the     is  in  law  a  new  demise  for  each  year. 
i 
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tenant  gains  no  settlement.  The  value  must  be  estimated, 
as  at  the  time  of  the  letting,  or  at  the  time  of  the  removal ; 
and  it  is  only  of  the  value  of  61.  los.  at  both.  ( i ) 


Must  be  ex-       Nothing  is  to  be  considered  but  the  worth  of  the  tene- 
pe"™al        ment  itself,  without   reference  to  that  of  any  personal 
chattels.        chattels  upon  it.     The  value  of  stock  on  a  tenement  is 
not  material.  (2) 


A  post 
windmill. 


The  pauper  took  a  tenement  at  61.  a-year,  and  the 
greater  part  of  the  time  rented  a  piece  of  waste  ground, 
of  the  lord  of  the  manor,  at  the  yearly  value  of  ten  shil- 
lings and  sixpence,  upon  which  he  had  the  privilege  of 
building  a  post  windmill,  and  which  he  was  to  be  at  li- 
berty to  remove  at  pleasure.  He  accordingly  built  a  post 
windmill  upon  that  ground,  at  the  expence  of  120I.  and 
worked  it  for  about  three  quarters  of  a  year,  but  rented 
the  ground  for  two  years  and  a  halli  the  greatest  part  of 
which  time  the  mill  was  standing  thereon.  The  mill  was 
constructed  upon  cross  traces,  laid  upon  brick  pillars, 
but  not  attached  or  fixed  thereto,  which  is  the  usual 
mode  of  building  mills  of  that  nature.  And  the  mill 
was  considered  as  the  property  of  the  tenant.  He  let  it 
for  a  quarter  of  a  year,  and  afterwards  sold  it  as  a  chat- 
tel interest,  and  it  was  taken  away  by  the  purchaser, 
without  any  interruption  of  the  landlord  :  and  no  rates 
were  ever  paid  or  demanded  for  it.  Lord  Kenyon,  C.  J. 
— "  There  is  no  doubt  that  the  taking  of  a  wind- 
mill attached  to  the  ground,  of  the  value  of  lol.  a-year, 
will  confer  a  settlement ;  a  praecipe  will  lie  for  such  a 
windmill."  The  taking  of  a  rabbit  warren  was  also  held 
to  give  a  settlement,  because  it  was  a  tenement ;  and  so 
in  the  case  of  a  land-sale  colliery.  But  this  windmill,  as 
described  in  this  case,  is  nothing  but  a  chattel.     And  if. 


(i).    Southwold  V.  Yoxfor<J,  Burr. 
S.C.  140.    a  Str.  1 127. 

»3 


(2)    Per  Lee  C.  J.  Weston  v.  Kir- 
ton,  post.  4^. 

in 
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in  questions  of  this  kind,  we  were  merely  to  consider  the 
abiUty  of  the  pauper,  without  at  the  same  time  consider- 
ing whether  he  rented  a  tenement,  we  should  abandon 
the  statute  altogether,  and  the  decisions  upon  it.  It 
might  as  well  be  said,  that  an  iron  malt  mill  would  give  a 
settlement.  ( i ) 

The  pauper  rented  under  a  verbal  agreement,  from  a  dairy. 
Lady-day  till  six  weeks  after  Michaelmas,  two  cows,  at  "''^^'"^  ^^'"® 
the  rate  of  five  shillings  a  cow  per  week,  of  J.  G.  who  than  loi. 
was  tenant  and  occupier  of  lands  in  M.     It  was  agreed,  ^f  th*^^[j,k- 
that  J.  G.  should  feed  and  support  them,  and  depasture  '"g  which 
them,  and  no  other  cattle,   upon  certain  lands  therein  cows,  more. 
specified.     "  But  the  said  lands,  on  which  the  cows  were 
so  depastured,  were  not  of  the  annual  value  of  i  ol.     He 
gained  no  settlement,  not  having  rented  a  tenement  of 
I  ol.  a-year  value.    For  the  principle  upon  which  the  rent- 
ing dairies  has  been  held  to  confer  a  settlement  is,  that  it 
is  a  contract  for  a  certain  interest  in  the  land,  to  be  en- 
joyed in  a  particular  manner :  and  that  alone  constitutes 
it  the  taking  of  a  tenement.     But  the  value  of  the  cows; 
were  never  taken  into  consideration,  as  forming  part  of 
the  value  of  the  tenement.  (2) 

But  it  is  otherwise  where  the  value  of  the  land  is  raised  But  things 
by  the  amount  of  things  erected  thereon  Cq),  or  which  connected 

1       .  1       1       1        1  ^  with  land, 

are  so  connected  with  the  land,  as  to  fall  (in  legal  con-  form  part  of 
templation)  within  the  description  of  a  tenement.  (4) 


the  tene- 
ment's va- 
lue. 


Thus,  in  the  case  of  the  land-sale  colliery  (5),  suc^h  Land-sale 
erections  as  were  attached  to  the  mine,  might  be  coa-si-  *^°^^'"y'  ^'^• 


(i)  Rex  'J.  Londonthorpe,  6  Term  32.  (9).  But  it  appears  from  Mr.  C^al- 

Rep-377-  decott's  report,  that  the  annual  vs  lue 

(a)  RexT.Minworth,  zEast,  198.  of  the  mine,  distinct  from  the  erttra 

(3)  Per  Le  Blanc,  J.  ib.  201.  value  of  the  moveables,  as  estimated 

(4)  Per  Lord  Kenyon,  C.  J.  ib.  in  a  schedule,  exceeded  lol. 


(j)  Rex  V.  North   Bedburn,  post. 


dered 
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dered  as  constituting  part  of  the  value  of  the  tenement  ( i  % 
but  personal  chattels  merely  leased  with  the  land  would 
not.  (2) 


Rabbits 


Likewise  a  thing,  moveable  in  its  nature,  may  be  at- 
tached to  a  tenement  as  an  accessary  (3),  so  as  to  consti- 
tute a  part  thereof,  and  go  to  the  heir  as  a  member  of 
the  inheritance ;  in  which  case,  the  annual  value  of  such 
things  are  part  of  the  yearly  worth  of  the  tenement,  and 
to  be  estimated  as  such  in  questions  of  settlement.  Thus, 
although  cows  fed  on  particular  lands  are  not  considered 
as  increasing  the  value  of  the  tenement,  i.  e,  the  produce 
of  the  land,  yet  rabbits  in  a  warren  (4),  the  fish  of  a 
fishery  (5),  and,  upon  the  same  principle,  doves  in  a 
dove-cot  (6),  which  are  attached  to  the  tenemnt,  and 
would  go  to  the  heir  as  part  of  it,  are  to  be  considered  as 
augmenting  its  value. 

When  ses-         Where  the  sessions  find,  that  the  amount  of  the  rent 

sions  don  t  ,      ^ 

find  the  paid  is  more  than  i  ol.  per  annum,  the  court  will  conclude, 
d-il!fs(Ki  ^  ^  ^^^  ^^  tenement  is  of  that  value,  although  it  is  stated, 
moveables,  that  some  personal  chattels  are  likewise  demised,  unless 
the  value  at  which  they  are  rented  is  expressly  stated  (7), 
As  where  furniture  and  firing  were  found  for  a  room  let 
by  the  week  (8),  where  a  stock  of  horses,  gins,  ropes, 
and  other  things  necessary  for  working  a  land-sale  colliery, 
were  let  with  it  (9) ;  the  benefit  derived  fi*om  occupying 

(i)  Ut  videtur  per  Le  Blanc,  J.  (5)  Per  Lawrence,  J.  Rex -y.  Min- 

Rex  f.  Min worth,  %  East,  101.  worth,  ante,  (i). 

{%)  Ut  videtur  per  Lawrence,  J.  ib.  (6)  Co.  Lit.  8.  b. ;    and  possibly 

{3)  Hargr.  Co.  Lit.  8.  a.  n.  xo.  also  deer  in  a  park. 

Wentworth,  Off.  Ex.  Ed,  1676,  c.  5.  (7)  Per  BuUer,  J.  Rex  t;.  Whitc- 

p.  75.  chapel,  a  Bott,  102.   PI.  146. 

(4)  Rex  V.   Piddletrentithe,  ante,  (8)  Rex  v.  Whiteohapel,  ante,  (7). 

8.  Per  Lawrence,  J.  Rex   v.  Min-  (9)  Rex  v.  North  Bedburn,  Cald. 


worth,     a   East,    2or.        Co.    Lit.    452, 
B.  8.  a. 


these 
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these  moTeat>les  was  not  considered  as  reducing  the  worth 
of  the  tenement  below  lol.  nothing  being  found  as  to 
their  value. 

Where  a  tenement  is  taken,  or  occupied  jointly  by  two,  ValuewWe 
and  is  of  the  value  of  20I.  a-year,  both  may  gain  a  settle-  \l^'^^^^^' 
ment,  for  the  moiety  occupied  by  each  is  of  the  value  of 
I  ol.  per  annum,  ( i ) 

But  where  a  tenement  is  occupied  by  two  jointly,  and 
is  under  20I.  a  year  in  value,  neither  can  acquire  one ; 
and  this  not  only  where  the  tenants,  after  taking  the 
farm  jointly,  pay  their  rents  severally,  divide  the  produce 
of  the  land  between  them,  and  stint  their  pastures  equally, 
by  the  several  flocks  (2);  but  also,  where  they  jointly 
hire  and  occupy  the  house  and  land,  and  jointly  till  and 
90W  it,  and  jointly  pay  their  rent  (3).  "  If  the  law 
should  be  otherwise,  the  inconveniences  arising  from  it 
would  be  intolerable ;  for,  if  forty  persons,  for  the  same 
purpose,  were  to  rent  a  tenement  of  this  value,  each  of 
them  would  be  entitled  to  a  settlement ;  the  manifest  de- 


(i)  Little  Tew  v.  Duns  Tew,  pest,  in  which  the  court  has  xiot  gone 
{%)  Croft  V.  Gainsford,  %  Bott,  bsyond  the  literal  interpretation  of 
129.  PI.  17a.  the  statute  in  favour  of  settlements. 
(3)  Marden-z;.  Barham,  Burr.  S.C.  As  the  law  now  stands,  if  two  take- 
Si  i.  The  principle  is  the  same  if  and  occupy  a  tenement  jointlyj  of  the 
there  is  a  joint  occupation  by  three  annual  v^lue  of  i61.  neither  gains  s 
or  more,  and  the  tenement  does  not  settlement.  But  if  one  take  it,  and 
yield  a  rateable  proportion  of  lol.  underlet  to  the  other,  part  of  the 
annual  value  for  each,  none  acquire  premises  to  the  value  of  lol.  a-year, 
settlements.  For,  as  the  shares  are  even  as  tenant  at  will,  both  may 
equal,  -none  occupy  to  the  yearly  acquire  settlements.  See  the  opinion 
worth  of  lol.  The  words  of  the  act  of  Aston,  J.  Rex  -v.  Newnham,  post, 
are :  "  If  ahy  person  ojr  persons  do  Llandverras  v.  f^drthop,  ante,  *8. 
come  to  settle  in  any  tenement,"  &c.  (i)  See  also  Rex  u.  South  Bamfleet, 
So  that  this  is  perhaps  the  only  case  ant«,  a 7. 


TOL.  !!• 


Sign 
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sign  of  the  statute  would  be  thereby  eluded,  and  tlie 
{Parishes  would  be  loaded  with  poor."  ( i ) 


SECT.  IV. 

Of  the  Occwpation,  or  coming  to  settle  upon  a  Tenement* 

Of  the  value       Where  a  Settlement  is  claimed  by  a  tenement  of  lol. 

fmm'atertaT  ^^^  annum  value,  nothing  further  is  required  as  to  the 
occupation,  than  that  the  party  hold  possession  as  tenant 
by  lawful  means.  "  The  sessions  have  no  occasion  to 
go  into  the  tittle  of  the  lessor  at  all  (2),"  nor  into  the 
conditions  upon  which  the  person  occupies. 

This  constitutes  the  chief  distinction  between  settle- 
ments which  may  be  gained  by  occupying  a  tenement  of 
lol.  a-year,  and  those  to  be  acquired  by  estate.  The 
value  of  the  tenement  is  alone  material  where  the  annual 
value  is  i  oL,  nothing  else  being  necessary  except  that  the 
occupier  holds  by  a  lawful  title  to  the  possession.  But 
where  a  settlement  is  claimed  by  estate,  the  interest  or 
title  of  the  party  is  every  thing,  and  the  value  of  the  tene- 
ment of  no  importance  to  the  question  of  settlement, 
except  in  cases  pointed  out  by  9  Geo.  II.  c.  7. 

The  ability  to  pay  i  ol.  a-year,  and  the  credit  obtained, 
are  stated  in  some  cases  as  the  reasons  v/liy  persons  occu- 
pying a  tenement  worth  i  ol.  annually  were  excepted  from 
the  statute.  But  these  considerations  have  been  deter- 
mined not  to  be  essential  to  this  kind  of  settlement, 
*'  If  a  man  should,  out  of  kindness,  settle  another  in  a 

(i)  Per  Eyre,  C.  J.  and  Reeve,  J.         (2)  Per  Buller,  J.  Rex  v.  Old  Al- 
Croft  V,  Gainsford,  ante,  2Z-  (*)•  reford,  ante,  9.  (7). 

tene- 
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tenement  of  i  ol.  /^e?-  annum  value,  receiving  no  rent,  yet 
that  will  not  alter  the  case.'^( i ) 

The  pauper's  brother  commiserating  the  pauperis  fa-  premises 
family,  gave  him  a  close  "  to  enjoy  as  long  as  I  please,  -^^^"  ^^•^^' 
and  to  be  taken  when  I  please,  and  you  shall  pay  nothing 
for  it."  The  pauper  enjoyed  the  close  three  years,  the 
brother  paying  the  taxes,  the  tillage  was  done  by  his 
horses  and  servants,  the  crops  usually  sown  with  his  corn, 
and  the  harvest  got  in  by  his  servants,  and  delivered  by 
them  to  the  pauper.  The  pauper's  cattle  continued  ex- 
clusively on  the  land,  except  when  the  brother's  cattle 
were  put  there,  for  the  pupose  of  ploughing  and  sowing 
it.  This  occupation  conferred  a  settlement  under  the 
statute.  (2) 

So  did  the  occupation  of  part  of  a  house  belonging  to  a  Occupation 
near  relation,  who  permitted  the  pauper  to  live  in  it  rent  "iving  land- 
free.  The  house  consisted  of  two  separate  tenements,  ^'^•''^  *'^® 
one  of  which  the  pauper  occupied  with  his  family,  toge- 
ther with  a  barn,  stable,  and  yard  appurtenant.  He 
never  paid  any  rent  to  his  relation  in  respect  of  them, 
but  the  relation  had  all  the  dung  and  manure  made  by 
the  pauper's  cattle,  and  spread  it  upon  his  own  lands,  in 
an  adjoining  parish.  This  person  occupied  a  tenement 
within  the  statute.  Per  Lord  Kenyon,  C.  J.  —  "  I  aiil  not 
prepared  to  say,  that  his  relation  could  have  turned  him 
out  of  possession  upon  a  day's  notice.  And  though^  it  is 
stated  in  the  case,  that  the  pauper  paid  no  rent  in  money, 
it  appears  that  there  was  an  equivalent.  The  pauper 
brought  all  the  dung  and  manure  from  his  other  tene- 
ments, and  this  relation  had  the  benefit  of  it.  Per  Law- 
rence J. — "  I  should  liave  no  doubt  that  a  landlord 


(i)  Per  Parker,  C.  J.     South  Sy-         (2)   Rex    -v,    Fillongley,   ante,  5. 
ilenham  -v.  Larnerton,  i  Str,  S^.    Per     (i), 
I.awrence,  J.  post.  36. 

D  2  might 
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might  recover  on  a  quantum  meruit,  on  such  an  occupntion 
as  the  present."  (i) 


Residence  The  pauper  resided  on  a  tenement  with  his  father-in- 
plied  agree-  ^^-W,  of  the  yearly  value  of  i  il.  The  father-in-law  hav- 
ment.  jjjg  received  six  months  notice  to  quit,  died  three  months 

afterwards,  leaving  five  shillings  to  each  of  his  other 
children,  and  giving  the  rest  of  his  property,  and  stock 
upon  his  tenement,  of  the  value  of  upwards  of  40I.  to 
the  pauper's  wife,  and  appointing  her  executrix.  The 
pauper  paid  his  brother  and  sister-in-law  their  legacies. 
He  never  proved  the  will,  but  continued  to  occupy  the 
tenement  with  his  wife  for  three  months,  until  the  ex- 
piration of  the  notice  and  paid  the  rent.  His  children 
got  the^will,  and  tore  it  to  pieces.  Lord  Kenyon,  C.J. — 
"  If  the  question  depended  on  the  title  which  the  pauper 
claimed  under  the  will,  in  right  of  his  wife,  the  facts 
stated  would  not  warrant  us  in  deciding  that  they  could 
enforce  any  right  under  the  supposed  will,  because  the 
fact  of  there  being  a  will  should  have  been  proved  in  a 
different  manner.  We  cannot  receive  any  other  evidence 
of  there  being  a  will  in  this  case,  than  such  as  would  be 
sufficient  in  all  other  cases  where  titles  are  derived  under 
a  will ;  and  nothing  but  the  probate,  or  letters  of  admi- 
nistration, with  the  will  annexed,  are  legal  evidence 
of  the  will  m  all  questions  respecting  personalty.  But 
on  the  other  point,  I  cannot  bring  my  mind  to  doubt. 
It  is  stated  that  the  pauper  resided  for  more  than  forty 
days  on  a  tenement  of  more  than  the  yearly  value  of 
lol.  for  which  he  paid  rent.  Then  it  was  said  that  he 
might  have  been  turned  out  by  some  other  person  having 
a  superior  right,  but  it  was  riot  suggested  who  had  any 
better  title;  and  the  landlord  who  received  the  rent 
could  not  turn  him  out."      Ashhurst  J.     "  In  order  to 

(x)  Rex  V.   Friwell,  7  term  Rep,  197.     See  Rex  v.  South   Bemfleet, 
X  Made  and  Selw.  154.  ante,  a;. 

acquire 
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acquire  a  settlemeijt  by  taking  a  tenement  of  lol.  a-year, 
it  is  not  absolutely  necessary  that  there  should  be  an 
express  contract  for  the  tenement ;  it  is  sufficient  if  the 
tenant  reside  forty  days  on  a  tenement  of  such  a  value, 
with  the  permission  and  consent  of  his  landlord;  for  in 
such  case  the  law  implies  a  contract."  Buller  J. — "  Sup- 
posing there  was  no  will,  and  it  were  necessary  to  go 
beyond  the  implied  contract  between  the  landlord  and 
pauper;  here  is  sufficient  evidence  to  shew,  that  all  the 
parties  interested  consented  to  the  pauper's  continuing 
in  the  possession  of  the  premises ;  for  the  other  son  and 
daughter  received  five  shillings  each,  in  lieu  of  all  their 
right  and  claim  to  their  father's  property."  ( i ) 

The  pauper,  an  elder  brother,  at  his  father's  death.  Residence 
entered  upon  certain  closes  possessed  by  his  father,  but  J^^ctdi\\{ 
whose  interest  therein  did  not  appear ;  and  having  pos-  interested* 
sessed  them  some  time,  sold  them,  but  it  did  not  appear 
what  interest  he  had  therein.     The  Court  thought  the 
case  imperfectly  stated,  as  it  did  not  appear  that  the 
pauper's  occupation  of  the  closes  was  a  lawful  one.     But 
they  were  of  opinion,  that  upon  the  facts  stated,  the 
court  below  would  have  been  warranted  in  finding  the 

o 

pauper's  occupation  lawful ;  it  being  acquiesced  in  by  all 
who  were  interested  in  disputing  the  possession  with  him, 
and  if  he  was  lawfully  possessed  of  the  premises,  he  gained 
a  settlement.  (2) 

r 

So  where  the  pauper  married  the  widow  of  the  owner  Residence 
of  a  cottage,  value  thirty  shillings  a  year,  and  went  to  "^^^^^  ^\ncoxi- 
refide  with  his  wife  there ;  the  widow  never  having  ad-  sequence  of 
ministered  to  her  husband,  nor  having  any  right  to  the  rifeTofhav- 
premises ;  not  having  been  admitted  tenant,  nor  paid  any  '"s  any  right. 
rent  for  the  same.     He  also  occupied,  in  another  parish, 

(i)  Rex  "J.  Nctherseal,  4Term  Rep.      (a)  Rex  v.  Culmstock,  6  Term  Rep. 
158.  ^     730. 

D  3  a  house 
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Residence 
under  a  pro- 
mise to  pur- 
cha^. 


Residence 
by  permis- 
sion from 
former  te- 
nant. 


a  house  and  land  of  the  yearly  value  of  9I.  He  gained 
a  settlement,  and  the  order  of  sessions  finding  the  con-^ 
trary  was  quashed  without  defence.  ( i ) 

The  pauper,  in  consequence  of  a  parol  agreement  with 
the  owners  for  the  purchase  of  a  cottage  and  garden, 
took  possession  thereof,  and  continued  to  reside  near 
twelve  months,  but  never  paid  the  purchase-money,  nor 
had  any  conveyance  of  the  same  made  to  him,  the  sellers 
appearing  to  have  no  title  thereto,  and  the  pauper  pay- 
ing no  rent  nor  taxes  until  he  relinquished  the  possession, 
and  let  in  another  person  to  occupy  in  the  same  manner. 
This  was  held  a  coming  to  settle  upon  a  tenement  within 
13  and  14  Car.  11.  (2) 

The  pauper,  on  loth  October  1800,  by  virtue  of  an 
ao-reement  with  S.  who  was  tenant  of  a  cottage  to  Mr.  B. 
entered  and  occupied  it,  agreeing  to  pay  the  same  rent 
of  2I.  1 2s.  6d.  S.  had  no  authority  from  B.  to  let  his 
cottage,  nor  did  he  know  any  thing  of  the  agreement. 
One  month  after  the  pauper  entered,  he  applied  to  B, 
who  agreed  that  he  should  have  the  cottage,  provided 
one  Mo7iey^  to  whom  he  had  previously  agreed  to  let  it, 
did  not  take  it.  M.  declining  it,  the  pauper  continued 
in  the  cottage  as  tenant  to  B.  The  pauper  occupied  at 
the  same  time,  fi'om  loth  October  to  1 2th  December  1 800, 
a  public  house  at  the  yearly  rent  of  9I.  The  court 
thought  the  case  too  clear  for  argument,  and  that  he 
gained  a  settlement  by  occupation  of  more  than  lol.  a- 
year,  forty  days.  And  Lord  Kenyon  said,  nothing  ap- 
peared of  the  former  tenant's  term  having  expired,  and 
the  law  gave  him  an  authority  to  assign  his  interest.  (3) 


Payment  of       And  as  it  is  immaterial  whether  the  occupier  pay  rent, 
lent  by  ser-  -^  must  of  coursc  be  so,  where  he  agrees  to  pay  for  his 

vice,  '  C)  r   ./ 

(i)  Rex-y.  Donington,  Burr.S.  C.        (3)    Rex  1;.  Aklborough,  i  East, 

744.  591- 

(a)  RexT.  Culmstcck,  37,  (2). 

occupa- 
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occupation  in  kind;  as  by  the  dung  of  his  cattle  (i) ;  or 
by  service  instead  of  rent ;  as  by  keeping  three  highway 
gates  in  repair  (2) :  by  holding  a  house  and  ground  from 
being  appointed,  and  serving  as  herd  to  several  persons 
having  a  right  of  common  on  a  large  extensive  common 
or  waste.  (3) 

It  is  also  immaterial  whether  the  payment  of  the  rent  Guarrante* 
is  guaranteed  to  the  landlord  by  some  other  person  (4),  or  ^1^^^  f^ 
whether  credit  is  only  given  to  the  tenant  for  part  of  the  another,  &c, 
rent  (5),  or  whether  he  is  rated  for  the  premises  (6),  or  where  there 
whether  at  the  time  he  commences  the  occupation,  he  is  ''^  ^  taking, 
receiving  parish  relief  from  some  other  parish,  if  done 
without  fraud.     For  per  Lawrence,  J.  "  It  is  argued,  that 
unless  credit  were  given  to  the  pauper  for  lol.j^  year  in 
value  of  the  rent,  no  settlement  can  be  gained  By  him. 
But  I  don't  know  that  that  is  a  necessary  conclusion. 
The  statute   13  &  14  Car.  II.  c.  12.  gives  power  to  the 
justices  to  remove  on  complaint,  within  forty  days,  any 
person  '  who  shall  come  to  settle  in  any  tenement  under 
the  value  of  ten  pounds, '  and  unless  certain  things  are 
done,  which  are  required  by  that  statute.     But  they  have 
no  power  given  them  to  remove  any  person  coming  to 
settle  in  a  tenement  of  that  value,  or  upwards.     Such  a 
person  is  not  submitted  to  their  jurisdiction  at  all.     The 
question,  therefore,  is  not  a  question  concerning  the  cre- 
dit of  the  party,  but  whether  in  point  of  fact  he  came  to 
settle,  i,  e,  acquired  the  interest  of  a  tenant  in  a  tenement       % 
of  that  value ;  for  if  he  did,  the  parties  had  no  power  to 
remove  him.  (7) 

(i)  Rex  'V.  Fritwell,  7  Term  Rep.  and  see  Rex  v,  Butley,  Burr.  S.  C. 

197.  ante,  36.(1).  107. 

(a)  Rex-y.  Whixley,ante9.(8).  (5)  lb. 

(3)  Rex  t/.  Mellcridge,  i  Term  (6)  Rex  'v.  St.  Margaret's,  Fish- 
Rep.  598.  street-hill,  ante,  10.  (i). 

(4)  Rex  V,  Hooe,  4  East,  362. ;  (7)  lb.  4  East,  369. 

D  4  So 
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Inability  to       ^o  likewise  it  is  immaterial,  that  having  contracted  to 
jnatcri™      P^J  ^^^t?  ^^  ^^  unable  to  pay  it.  ( i ) 

But  to  acquire  a  settlement,  the  person  must  occupy 
the  premises  in  respect  of  which  he  claims  it  by  at  least 
some  right  or  interest  in  the  possession.  If  a  mere  resi- 
dence on  a  tenement  for  40  days  irremoveable,  were  suf- 
ficient to  give  a  settlement,  every  lodger  and  every  ser- 
vant residing  for  that  length  of  time  would  then  acquire 
one.  (2) 

Thus  where  the  pauper  on  8th  April  1 8 1 1 ,  agreed  with 
Bx  for  a  house  and  shop  in  St.  Margaret's  parish,  then  in 
the  tenure  of  G.  at  the  annual  rent  of  13I.  13  s.  and  G.was 
to  be  tenant  to  B.  until  5th  July  following,  from  which 
time  the  pauper  was  to  continue  tenant,  and  pay  rent. 
But  on  1 5  th  June  by  G's.  permission  he  put  part  of  a  stock-? 
ing  frame  into  the  shop,  and  received  the  key  thereof  for 
thepurpose  from  G.  On  1 7th  June  he  putin  the  remainder 
of  the  frame,  and  other  frames  before  the  25  th,  when  his 
daughter  went  to  the  shop  to  work,  and  the  pauper  found 
the  key  of  the  house  in  the  outward  door,  and  took  it  and 
put  some  goods  therein  by  perniission  of  G.  the  tenant 
and  B.  the  landlord,  and  took  articles  of  furniture  therein 
as  he  went  backwards  and  forwards  to  work  at  the  shop, 
until  3d  of  July,  when  he  and  his  family  slept  there.  G. 
paid  the  rent  up  to  5th  July,  but  left  the  house  051 
25th  June.  The  pauper  received  relief  from  St.  Margaret's 
from  28th  June  until  his  removal,  and  he  "  was  neither 

(i)  Rex  n).  Denbigh,  Tiin.  44  G.Iir.  Lordship  goes  on  to  say, "  but  in  order 

.«;  East,  and  Rex  «.  Hooe,  ante,  39.  to  gain  a  settlement  by  residing  en  a 

(4).  See  also  St.  George's  i».  St.  Caih-  tenement  of  the  yearly  value  of  lol. 

erine's,  a  1-d.  Raym.  1474.     2  Bott,  the  party  must  stand  in  the  relation  of 

ap.  PI.  5a.    Rex  V.  Culmstock,  ante,  tenant  to  the  property  for  40  day^. 

37.  Rex  -v.   South  Lynn.     5  Term  Rep, 

(a)  Per  Lord  Kenyon,  C.  J.  His  667.     See  vol.  i.  a4a. 
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tenant  of  nor  occupied  B.'s  house  for  40  days,  nor  did 
he  ever  pay  any  rent  for  the  same." 

Lord  EUenborough,  C.  J.  It  is  assuming  more  than 
the  facts  of  the  case  warrant  to  say  that  the  landlord  con- 
sented to  the  pauper's  occupation  as  tenant  on  the  25th 
June.  The  landlord  could  neither  put  him  in  nor  turn 
him  out  i  for  another  person  was  then  the  occupier  and 
tenant  of  the  premises.  Then  the  tenant's  leaving  the  key 
in  the  door  only  shewed  his  consent  to  the  pauper's  putting 
his  goods  into  the  house ;  and  the  question  is  whether  a 
mere  liberty  of  that  sort  is  an  occupation.  In  the  King 
V,  Aldborough  (i),  there  was  a  tenancy  created  in  express 
terms ;  but  here  the  pauper  stood  in  no  relation  of  tenant 
to  the  premises  at  the  time.  He  never  got  into  the  period 
of  his  tenancy,  but  when  he  was  in  the  house  upon  an 
expectation  only  of  becoming  tenant  he  was  removed,  (2) 

The  use  and  time  for  which  the  tenement  is  taken  are  Also  time 
unimportant,  provided  there  is  an  occupation  of  forty  tenement 
days.     Taking  land  from  Candlemas  to  Michaelmas,  for  t^^^"- 
growing  potatoes  (3),   or  from  June  till  Lady-day  fol- 
lowing (4),  or  a  room  by  the  week  (5),  is  sufficient.     So 
if  no  time  is  expressed  in  the  agreement,  for  the  law 
affixes  a  limit  in  such  case.     As  where  one  takes  the 
after-grass  of  a  meadow ;  the  time  of  holding  is  limited 
by  the  duration  of  the  thing  demised  (6),  so  a  tenancy 


(i)  I  East, 59.  (5)  Rex  v.  Whitechapel,  poit.  42. 

(a)  Rex  f.  St.  Michael's  in  Gov-  (6). 
entry,  15  East,  567.  (6)  Rex    v.  Brampton,    ante,   9. 

(3)  Rex  V.  Shenstone,  Burr.  S.  C.  (6),  where  the  taking  was  o£the  fogs 
474.  and  after-grass  of  the  two  fields;  the 

(4)  Staunton  under  Barndon  v.  one  at  30s.,  and  the  other  a  guinea  a 
Ulescroft,  Burr.  S.  C.  558.  So  a  year,  were  held  sufficient,  together 
house  taken  for  five  months,  St.  Mat-  with  renting  a  tenement  of  the  yearly 
thew's  Bethnal  Green  v.  St.  Botclph's,.  value  of  9I, 

Aldgate,  Burr.  S.  C.  574. 

at 
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at  will  fs  sufiicient  ( I ).  And  it  seems  to  make  no  dif- 
ference, that  the  party  takes  it  for  the  puspose  of  gaining 
a  settlement,  if  done  without  fraud.  The  pauper,  hav- 
ing taken  a  tenement  at  lol.  a-year,  was  told  by  the 
former  tenant  before  entry,  that  the  tack  was  too  dear. 
To  which  he  answered,  that  he  did  not  regard  the  dear- 
ness,  for  as  it  was  loL  a-year,  it  would  gain  him  a  settle- 
ment, and  put  an  end  to  a  dispute  there  was  between  two 
towns,  about  his  settlement.  But  he  desired  such  former 
tenant  to  take  no  notice  thereof  to  any  body.  He  gained 
a  settlement,  the  sessions  not  having  found  that  there  was 
any  fraud  in  the  taking  (2).  So  although  he  be  not  of 
ability  to  stock  the  farm,  it  will  do,  if  taken  without 
fraud  (3).  Neither  does  it  make  any  distinction,  that 
the  tenement  is  what  is  called  half-year  land,  i.  e.  where 
others  have  a  right  of  inter-commoning  for  six  months 
in  the  year  (4),  or  that  it  is  jointly  occupied  by  more 
tenants  than  one,  provided  it  be  sufficient  in  value  (5), 
or,  that  the  landlord  is  to  have  a  partial  use  of  it.  As 
where  a  room  was  hired  at  four  shillings  per  week  by 
A.  being  a  justice's  clerk,  for  the  magistrates  to  transact 
the  public  business  in  ;  the  room  was  furnished,  and  the 
landlord  to  find  firing,  and  have  the  use  of  the  room  on 


I 


assembly  nights. 


being 


once  a  fortnight,   and  at  other 


times,  when  A.  did  not  want  it  (6).  Or  that  the  tenant 
under-lets  part  (7),  and  such  under-tenant,  if  he  occupies 
a  sufficiency  in  value,  gains  a  settlement.  (8) 


(i)  Cranley  v,  St.  Mary,  Guildford, 
I  Str.5C2.  Rex  z*.  Duns  Tew,  Burr. 
S.C.398. 

(a)  Rex  V.  Kirton, Burr.  S.  C.  166. 

(3)  lb. 

(4)  Rex  -v.  Donntngton,  ante,  38. 
(i).  Rex  V.  Dersingham,  ante,  9. 
(9).  Rex  V.  Hollington,  ante,  I54 
(i).  So  also  different  tenants  may  oc- 
cupy different  tenements  in  the  same 
«oil:  as  one  the  erass,  another  a  rab- 


bit-warren.   See  Rex  v.  Piddietren- 
thide,  vol.  i.  512.  (1). 

(5)  Rex  v.  Seamer,  6  Term  R^. 

554. 

(6)  Rex  V.  Whitechapel,  z  Bott, 
100.     PI.  146. 

(7)  Rex  V.  Duns  Tew,  ante,  (t). 
Rex  v.  Newnham,  Burr  S.  C.  756. 

(8j  Rex  V.  Seamer,  ante,  (5). 
Rex  1).  Duns  Tew,  Rex  v.  Newn- 
ham, ante,  (7).  ante,  p.  33. 
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OufFlcyns,  the  pauper,  and  his  father-in-kw  Goodwin,  ^^'P^  o^cu- 
rented  a  farm  as  partners.  Afterwards  Goodwin  alone  farm, 
took  a  farm  of  52I.  a  year,  in  Little  Tew,  for  tour  years. 
After  the  taking,  and  before  entr}^  GufFkyns  inquired  of 
Goodwin,  whether  he  depended  upon  his  going  with  him 
to  Little  Tew  ?  Goodwin  replied,  he  did,  for  he  could 
not  go  without  him.  They  removed  to  the  farm  toge- 
tlier,  with  their  joint  stock,  and  managed  it  for  seven 
years,  both  residing  thereon.  The  receipt  for  rent  was 
given  to  Goodwin  only.  A  distress  for  Vent  was  made, 
of  such  goods  as  the  landlord  supposed  to  be  his,  and 
Goodwin  gave  a  bill  of  sale  of  the  stock,  Guffkyns  stand- 
ing by  without  interposing.  The  court  were  of  opinion, 
that  GufFkyns  gained  a  settlement  by  his  occupation ; 
for  being  taken  in  partner  by  Goodwin,  he  had  at  least 
an  interest  as  tenant  at  will  to  Goodwin,  of  the  moiety 
of  a  ferm,  worth  5  2I.  per  annum  for  the  whole  of  it,  and 
consequently,  his  moiety  above  lol,  per  annum,  (i) 

But  he  must  be  lawfully  intitled  to  the  possession  with-  Must  he  in 

^  f.        ,  lawful  pos- 

out  traud.  session. 

The  pauper  lived  and  rented  a  house  at  C.  at  81.  i  os.  Holder  of 
per  anmirn.  The  corporation  of  C.  is  possessed  of  the  corporation 
fairs  and  markets  within  the  borouffh,  and  of  the  toll  for  ^J't^out 

^  ^  deed. 

all  cattle  actually  sold  at  the  same.  The  pauper  at  a 
court-leet  took  the  toll  hy  a  verbal  agreement^  of  the  cor- 
poration, at  1 2I.  a  year,  and  continued  to  collect  it  under 
that  agreement  for  two  years.  The  sessions  were  of 
opinion,  that  he  gained  a  settlement  by  taking  a  tene- 
ment within  the  statute.  But  Lord  Ellenborough,  C.  J. 
said,  that  as  no  interest  passed  to  the  pauper  by  such 
parol  demise,  the  question  could  not  be  raised.  It  was  a 
mere  licence  to  him  to  collect  the  tolls,  the  right  to  which 


(i)  Rex  V.  Duns  Tew,  ante,  4a.  (7). 

StiU 
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still  remained  in  the  corporation,  though  it  might  be  a 
ground  on  which  to  apply  to  a  court  of  equity.  The 
court,  he  added,  had  gone  far  enough  from  the  words  of 
the  statute  in  noticing  an  incorporeal  tenement  as  one, 
the  taking  of  which  could  confer  a  settlement ;  but  if 
beyond  that,  they  were  to  hold,  that  an  equitable  interest 
in  an  incorporeal  tenement,  under  a  parol  demise,  from 
a  corporation  which  could  only  demise  by  deed,  could 
confer  a  settlement,  there  would  be  no  saying  where  to 
stop.(i) 

Fraudulent  The  pauper  being  entitled  to  two  freehold  houses,  one 
uwufficient.  of  the  value  of  2  81.  and  the  other  26I.  a-year,  conveyed 
them  by  lease  and  release,  to  trustees,  in  trust  to  be  sold, 
and  the  money  arising  from  the  sale  to  be  paid  first,  in 
discharge  of  the  mortgages  due  thereon,  amounting  to 
500I.  afterwards  to  his  other  creditors,  rateably;  and 
the  surplus,  if  any,  to  him,  his  executors  and  assigns. 
The  houses  were  let  to  other  persons  at  the  time  of  the 
conveyance,  and  the  pauper  resided  in  a  public  house,  in 
another  parish,  until  he  failed.  Afterwards,  one  of  his 
houses  becoming  void,  the  trustees  being  in  possession,and 
having  the  key  thereof,  employed  a  lodger  in  the  pauper's 
house  to  clean  it,  and  gave  her  the  key  for  the  purpose^ 
which  having  done,  she  placed  the  key  in  the  bar  of  the 
public  house  among  some  things  of  her  own,  which  she 
kept  there,  intending  afterwards  to  re-deliver  it  to  the 
trustees ;  but  the  pauper's  wife  took  it  from  thence,  and 
took  possession  of  the  vacant  house,  and  with  her  husband 

(i)  Rex  V.   Chipping   Norton,  5  except  a  bond,  given  by  the  pauper  to 

East,  239.    The  court  directed  an  in-  the  corporation,  with  sureties  for  the 

quiry  to  be  made,  whether  any  in-  rent;  the  court  said,  that  could  con- 

terest  in  the  tolls  had  pafled  from  the  vey  nothing   from    the   corporation  ; 

corporation  under  their  seal ;   and  it  and  the  rule  ftood  for  quashing  the 

being    afterwards   reported,    that   no  order  of  sessions.    See  also  Rex  n. 

other  instrument  had  been  executed,  Denbigh,  5  East,  333. 

con- 
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continued  there  until  the  time  of  the  removal,  being  one 
year  and  three  quarters.  One  of  the  trustees  seeing  her 
convey  her  goods  thither,  gave  her  notice  that  she  was 
doing  wrong,  not  having  the  consent  of  either  the  trus- 
tees or  creditors ;  to  which  she  replied,  "  I  am  going  to 
my  own  estate,  for  I  and  the  children  can't  lie  in  the 
street."  The  premises  had  not  yet  been  sold,  and  the 
value  was  about  650!.  The  debts  owing  by  the  pauper, 
for  which  such  trust  d6ed  was  executed,  including  the 
two  mortgages,  were  88  il.  and  upwards.  It  did  not 
appear  on  that  deed  how  the  annual  rents  were  to  be 
disposed  of  till  the  sale  should  be  made.  Lord  Mans- 
field, C.  J.  "  If  the  estate  on  which  a  pauper  resides 
is  substantially  his  property,  that  is  sufficient,  whatever 
terms  of  conveyance  there  may  be :  and  therefore  a 
mortgagor  in  possession  gains  a  settlement,  because  the 
mortgagee,  notwithstanding  the  form,  has  but  a  chattel, 
and  the  mortgage  is  only  a  security.  It  is  an  affront 
to  common  sense,  to  say  the  mortgagor  is  not  the  real 
owner.  But  here,  what  interest  had  the  pauper  in  this 
estate  ?  He  made  an  immediate  conveyance  to  trustees 
(not  a  mortgage),  to  sell  and  pay  off  two  mortgages 
and  other  debts  ;  and  when  this  conveyance  was  made, 
it  was  so  doubtful  whether  there  would  be  any  surplus, 
that  the  deed  says,  that  he  shall  have  the  surplus,  if  any. 
He  had  only  a  chance  of  the  residue,  and  had  not  a 
right  to  continue  a  moment  in  possession.  A  mortgagor 
has  a  right  to  the  possession,  till  the  mortgagee  brings 
an  ejectment;  and  after  the  mortgagee  has  got  into  pos- 
session, he  might  gain  a  settlement.  There  is  still  another 
and  a  stronger  ground  in  this  case ;  for  the  possession  was 
gained  h)  fraud,  ( i ) 


<i)   Rex  v.   St.  Michael's,   Bath,    Edington,  i  East,  %i%.    Rex  v.  Tat- 
Doug.  630.    And  see  the  opinion  of    rant  Launceston,  3  East,  %%(i, 
r.he  judges   upon  this  case,   Rex  v. 

The 
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Fraudulent  'file  pauper  was  a  day-labourer,  and  rented  a  cottage 
at  il.  I2S.  per  annum^  in  parish  A.  in  which  he  resided. 
While  he  so  rented  it,  he  took  a  meadow  for  one  year, 
in  parish  W.  at  the  rent  of  ten  guineas,  of  one  N,  who 
resided  in  the  said  parish,  and  rented  this,  together  with 
other  ground,  of  Mrs.  T.  and  paid  the  poor  rate  thereof, 
being  by  covenant  to  be  reimbursed  by  Mrs.  T.  The 
pauper  did  not  stock  it  at  all,  but  at  Christmas  let  the 
grass  for  three  guineas  to  E.  P.  without  N.'s  privity. 
B.  stocked  it,  and  paid  the  rent  to  the  pauper,  who  after- 
wards, but  not  on  the  same  day,  paid  N.  his  landlord 
half  a  year's  rent.  Several  persons  had  offered  to  take 
the  grass  of  the  pauper  before  he  let  it  to  B.  The  pauper 
laid  up  the  ground  for  mowing,  and  then  let  the  shred  or 
mow  to  N.  for  five  guineas,  and  the  after-grass  for  two. 
At  the  end  of  the  year,  when  he  came  to  settle  accounts 
with  N.  the  pauper  received  two  guineas  on  balance  of 
accounts,  after  allowing  five  guineas  to  N.  for  the  half 
year's  rent  then  due.  N.  did  not  apply  to  the  pauper  to 
take  this  ground,  but  the  pauper  applied  to  him,  and  he 
readily  trusted  him ;  N.  assigning  as  a  reason,  that  he 
believed  him  to  be  an  honest  man,  though  a  day-labourer, 
having  known  him  upwards  of  twenty  years,  and  that 
he  had  heard  just  before  he  let  him  the  estate,  that  the 
pauper  had  received  a  legacy  from  a  brother-in-law,  equal 
to  a  year's  rent.  N.  had  frequently  made  a  practice  to 
take  ground  and  let  it  out  again  in  parts  and  parcelsr 
Three  years  previous  to  the  taking  of  the  above  meadow, 
the  pauper  applied  to  the  parish  officers  of  W.  for  relief, 
on  account  of  sickness,  and  was  relieved  by  them.  About 
half  a  year  after  he  took  this  meadow,  his  wife  applied 
and  received  pay  of  parish  W.,  he  then  being  side  in  Exeter 
hospital.  He  made  a  fresh  agreement  for  taking  another 
field  of  N.  at  13I.  per  annum,  on  the  morning  he  was 
examined  before  the  justices  touching  his  settlement. 
'I'hc  sessions  were  unanimous  that  the  taking  of  the  field 
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was  fraudulent,  and  that  he  gained  no  settlement  in 
parish  A.  And  the  court  were  of  opinion,  that  the 
conclusion  of  the  justices,  upon  the  facts  stated,  was 
right.  (I ) 

But  it  is  sufficient  if  he  continue  tenant.     It  is  imma-  Unneces- 
terial  whether  he  have  stock  sufficient  for  the  premises  5^0^;^  q,^  ^j^* 
when  he  enters  thereon,  if  there  is  no  fraud  (2) ;  and  it  is  pfer'ii'Jes. 
equally  so,  although  he  keeps  neither  stock  nor  effects 
upon  them.  (3) 

He  need  not  occupy  the  entire  tenement  himself,  and  ^^«  "^^y 
if  he  let  the  possession  of  part  to  another,  it  will  not 
prevent  his  settlement.  The  pauper  rented  a  tenement 
of  I  ol.  'pei^  annum  value,  and  paid  the  rent  to  the  land- 
lord. He  lived  in  a  part  of  it  worth  forty  shillings  a 
year  only;  and  let  the  rest  to  under-tenants.  The  court 
were  unanimously  of  opinion,  that  he  had  taken  a  tene- 
ment of  the  value  of  i  ol.  a  year,  and  was  the  tenant  all 
the  time.  It  is  not  necessary  to  occupy  it  himself;  for 
when  13  &  14  C.  II.  speaks  of  persons  coming  to  settle 
in  a  tenement  under  the  value  of  i  ol.  a-year,  and  does  not 
require  a  person  renting  a  tenement  above  that  value  to 
occupy  it,  it  is  enough  if  he  rent  it  and  reside  forty  days 
in  the  parish;  and  if  it  be  a  bondjlde  taking,  he  may 
underlet  it  as  he  pleases.  (4) 

(i)  Rex   V.    Woodland,    i   Term  tion   that   ths   whole   tenetnent   was 

Rep.  261.     Absent,  C.J.  in  the   same   parish.    Rex  t;.  South 

(a)  Rex  V.  Kirton,ante,  42.  (2),  Bamfleet,  i  Maule  and  Sehv.  154.  ante, 

(3)  Rex  V.  Dcnnington,  ante,  27.,  and  Le  Blanc,  J.  declared  that  the 
38;  (i).    Rex  V.  Hooe,  ante,  39.  (4).  words  of  the  statute  had  been  suf- 

(4)  Rex  v.  Northop,  Burr.  S.  C.  ficiently  departed  from  already,  and 
571.  I  Black.  Rep.  603.  Per  Aston,  J.  the  court  held  that  an  occupation  as 
Rex  1'.  Newnham,  post.  49.  (2).  Per  tenant  in  A.  could  not  he  coupled 
Grose,  J.  Rex  f .  Hooe,  i>ost.  50.  (i).  with  an  interest  in  a  freehold  as 
But  i.ord  Ellenborough,  C.  J.  seemed  lessee  of  premises  in  B.  so  as  to  com- 
«f  opinion  that  it  rai^ht  form  a  distinc*  plete  a  settlement.  Ibid, 

As 


Distinction 
between 
joint  tenan- 
cy and 
joint  occu- 
pation. 


Case  of 

joint  Qccu- 
pation. 


Of  the  Occupatiaiii 

As  a  tenement  may  be  of  greater  annual  Value  than  i  ol.j 
so  as  to  give  a  settlement  when  rented  by  one,  and 
yet  not  of  sufficient  value  to  confer  it,  if  jointly  taken 
by  two  or  more,  it  may  be  necessary  to  distinguish  in 
the  case  of  joint  occupants,  between  a  joint  taking  and  a 
joint  occupation.  ( i ) 

H.  D.  and  his  father-in-law  R.  M.  jointly  rented^ 
stocked,  and  occupied,  for  three  years,  an  estate  at 
parish  N.  of  Sol.  a-year.  R.  M.  dying,  H.  D.  soon  after- 
wards took  a  house  alone  of  R.  W.  at  the  yearly  rent 
of  3I.,  and  lands  of  I.  S.  at  the  yearly  rent  of  81.,  both 
in  parish  A.  R.  M.*s  widow,  together  with  H.  D.,  being 
upon  the  death  of  R.  M.  jointly  possessed  of  the  remain- 
der of  the  stock  which  had  been' on  the  estate  at  N.,  they 
went  and  lived  at  the  house  in  parish  A.,  and  jointly 
occupied  it  with  the  estate ;  the  stock  thereon  being  partly 
the  property  of  H.  D.,  and  partly  the  property  of  the 
widow;  and  sometimes  one  of  them  sold  one  part  of  the 
stock,  and  received  the  money  for  the  same,  and  at  other 
times  the  other.  At  the  time  of  taking  the  said  tenements 
by  D.,  neither  of  the  landlords  knew  of  the  connection 
subsisting  between  him  and  the  widow.  D.  only  was  per-* 
sonally  responsible  for  the  rent,  and  a  moiety  of  the  stock 
was  more  than  sufficient  to  stock  the  said  house  and  farm* 
Aston,  J.  "  If  two  persons  jointly  take  a  tenement  of  less 
value  than  20I.,  it  is  clear  that  this  will  not  gain  a  settle- 
ment to  either  of  them.  But  a  man  who  takes  more  than 
ten  pounds  in  yearly  value,  may  let  part  of  it  to  under-^ 
tenants,  and  this  will  not  destroy  his  settlement,  though 
it  will  not  gain  one  to  such  under-tenants  who  pay  him 
less  than  ten  pounds  a  year.*'  This  was  determined,  in 
the  case  of  Llandverras  (2).  This  woman,  the  widow, 
was  in  the  nature  of  an  under-tenant  to  the  pauper.     He 


(i)  See  ante,  sect,  iil  33. 


(a)  Ante,  47.  (4). 


had 


rent. 
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had  tlie  credit  of  taking  the  tenement:  he  alone  took  the 
house,  and  likewise  the  lands.  Neither  of  the  landlords 
knew  of  any  connection  between  the  widow  and  him, 
and  he  only  was  personally  responsible  for  the  rent.  They 
were  not  partners  in  taking  the  tenement,  though  they 
were  joint  occupiers  of  it.  She  would  gain  no  settlement 
by  merely  being  a  joint  occupier,  without  having  been 
concerned  in  taking  ( f ),  nor  shall  the  personl  who  alone 
took  it,  lose  his  settlement  by  letting  in  a  joint  occu- 
pier. (2) 

,  The  pauper  A.  took  a  house  with  certain  rights  of  com-  a  taking 
mon  annexed,  from  Pococke,  at  iil.  a-vear.     Previous  I'y*^"^'^^^ 

.  .  '  .11  J^'"'^  credit 

to  his  contracting  for  it,  one  Porter,  with  whom  he  was  given  to  him 
engaged  in  a  contract  for  carrying  chalk  coastwise  (which  for ^h""^^^'^ 
was  the  reason  of  his  taking  the  house),  had  agreed  with 
the  pauper  to  take  part  of  the  premises  under  him,  and 
to  pay  him  for  it  5I.  pe7'  annum.  Porter  was  desirous  of 
having  the  pauper  in  his  employ,  and  was  the  first  per- 
son who  made  application  to  Pococke  for  his  house.  Pre- 
vious to  its  being  let,  Pococke  said  he  would  not  let  the 
house,  except  Porter  would  guarantee  the  rent.  Porter 
consented,  but  was  not  present  when  the  pauper  made 
his  contract  with  Pococke,  who  then  said  expressly,  that 
he  made  his  agreement  with  the  pauper  only,  and  consi- 
dered none  but  him  as  his  tenant.  The  pauper  paid  the 
whole  rent  for  the  first  year  by  instalments,  and  part  for 
the  year  following,  the  rest  remained  unpaid.  A.  would 
not  have  hired  the  premises,  unless  Porter  had  agreed  to 
take  part  of  them  with  him ;  and  Pococke  did  not  con- 
sider him  of  sufficient  credit  and  ability  to  hy-e  them, .  if 
Porter  had  not  guaranteed  the  payment  of  the  rent.  The 
Sessions  was  distinctly  of  opinion,  that  none  of  the  parties 
acted  with  a  fraudulent  intention,    but  that  upon  the 

(i)  See  ante,  39  contra.  {%)  Rex  v,  Newnham,  Burr.  S.  C.  756. 

VOL.  II.  E  facts, 
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facts,  credit  was  given  to  the  pauper  for  only  61.  of  the 
rent,  and  for  the  residue  it  was-  given  solely  to  Porter. 
But  the  Court  of  K.  B.  were  of  opinion,  that  although 
the  case  was  imperfectly  stated,  yet  sufficient  is  found  to 
shew  that  the  pauper  took  the  whole  tenement,  and  that 
the  guarantee  of  Porter,  to  relieve  the  pauper  from  the 
responsibility  of  so  much  of  the  rent,  made  no  difference. 
For  it  is  immaterial  whether  credit  was  given  to  the 
pauper  for  the  rent,  if  he  was  tenant  of  the  whole  pre- 
mises, (i) 


What  pos- 
session in 
law. 


Tenant  giv- 
ing up,  but 
landlord  not 
accepting 
possession 
before  ex- 
piration of 
the  term. 


It  is  also  necessary,  but  sometimes  difficult  to  deter- 
mine, what  amounts  to  a  continuance,  in  the  possession 
of  a  tenement;  for  a  person  maybe  in  possession,  in  point 
of  law,  notwithstanding  he  has  done  all  in  his  power  to 
part  with  it. 

G.  rented  a  tenement  in  Hursley  of  W.  at  lol.  a-year, 
for  a  year,  from  Lady-day.  G.  resided  therein  five  or 
six  weeks,  and  then  quitted  it,  tendering  the  key  to  W. 
who  refused  to  accept  it.  G.  thereupon  left  it  with  a 
neighbour,  before  Midsummer-day  then  next,  for  W.  to 
take  it  when  he  thought  proper.  On  Midsummer-day, 
G.  took  a  tenement  in  St.  Maurice,  and  entered  into  pos- 
session, at  the  rent  of  9I.  a-year,  and  resided  thereon 
above  forty  days,  before  the  key  of  the  tenement  in 
Hursley  was  received  by  W.  A  settlement  was  gained 
by  G.  in  St.  Maurice.  For  the  contract  for  a  year  in 
Hursley  was  not  dissolved,  the  landlord  refusing  to  ac- 
cept the  key,  until  after  G.  had  resided  more  than  forty 
days  in  St.  Maurice.  He  held  both  tenements  together, 
during  that  time.  The  former  contract  was  not  at  an 
end :  the  landlord  might  have  brought  his  action  for  the 
rent,  (2) 


(i)  Rex  V.  Hooe,  4  last,  36a.        (a)  Rex  v.  St.  Maurice,  Burr.  S.  C.  588. 
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The  pauper  Henry  Golbourne  took  a  tenement  in  Case  of  oc- 
Maghull,  of  the  yearly  value  of  7I.  for  the  term  of  eleven  pupation. 
years,  consisting  of  a  cottage,  and  about  an  acre  of  land, 
by  a  verbal  agreement  from  the  Earl  of  Sefton,  for  which 
the  pauper  was  to  pay  the  taxes,  and  which  tenement  the 
pauper  let  by  a  like  agreement,  for  his  whole  term  therein, 
to  John  Wignall,  at  the  same  rent  and  terms ;  and  it 
was  part  of  the  said  agreement  between  the  pauper  and 
Wignall  only,  that  Wignall  should  pay  his  rent  to  Lord 
Sefton  :  that  the  cottage  was,  at  the  time  of  the  letting, 
in  the  occupation  of  Elizabeth  Linford,  who  had  before 
taken  the  same  from  the  pauper,  at  the  yearly  rent  of  3I. 
Wignall  entered  into  immediate  possession  of  the  land, 
being  of  the  yearly  value  of  4I.  and  let  the  cottage  to 
Linford,  at  the  rent  of  3I.  The  pauper  afterwards  rented 
a  tenement  of  the  yearly  value  of  75L  in  Melling,  and 
resided  thereon  three  years.  Being  sold  up  by  his  land- 
lord, and  distressed  in  his  circumstances  he,  in  or  about 
the  year  1780,  gave  up  that  tenement,  and  came  back  to 
Maghull,  having  nothing  but  a  few  household  goods  to 
bring  with  him,  where  he  took  a  cottage  from  one  Wil- 
liam Wood,  of  the  value  of  3I.  a-year,  on  which  he  re- 
resided  a  year,  or  more,  Wignall  was  taken  for  tenant 
to  Lord  Sefton  of  the  whole  preni'^as  in  Maghull,  and  se- 
cured to  His  Lordship  the  rent  thereof  for  the  year  1778, 
by  the  joint  bond  of  the  pauper  and  the  said  Wignall. 
Wignall  also  received  from  Linford  one  year's  rent  for 
the  cottage,  distrained  upon  her  for  another,  and  the 
third  year  she  had  no  goods  to  distrain  on.  The  pauper, 
after  he  had  by  an  artifice  got  Wignall  from  home,  with- 
out his  consent,  entered  upon  the  said  land,  which  was 
then  in  Wignall's  occupation ;  and  was  by  Wignall,  after 
his  return  home,  found  mowing  the  same:  But  Wig- 
nall's wife  being  the  pauper's  sister,  she  begged  of  her 
husband  not  to  stop  the  pauper  from  mowing  out  the 
same ;  wherefore  he  let  the  pauper  reap  the  hoy ;  and  the 
E  2  pauper 
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pauper  held  the  land  much  more  than  forty  days,  whilst 
he  resided  on  the  cottage  which  he  took  from  William 
Wood.  But  the  pauper,  after  he  returned  to  Maghull, 
never  received  any  rent  of  the  cottage  occupied  by  Lin- 
ford,  she  not  considering  the  pauper  to  have  any  right 
to  demand  the  rent  from  her.  The  pauper,  in  the  year 
1780,  paid  Lord  Sefton's  agent  i\.  3s.  in  part  of  the  rent 
for  1780,  which  the  agent  demanded  from  him;  being 
glad  to  receive  the  rent  from  whomsoever  he  could,  though 
he  considered  Golbourne  as  getting  fraudulent  possession; 
and  the  pauper  and  Wignall  entered  into  a  joint  security 
together  to  Lord  Sefton  for  the  residue  of  the  rent  for 
the  year  1780,  which  was  never  paid. 


Lord  Mansfield,  C.  J. — "  The  circumstances  of  this 
case  are  very  peculiar.  They  never  did  occur  before,  and 
probably  never  will  again,  and  can  never  be  an  authority. 
It  is  put  on  this  ground,  that  the  original  lease,  which 
was  no  more  than  a  lease  at  will,  has,  by  assignment, 
been  vacated:  and  that  it  must  be  shewn,  that  it  has  been 
renewed  by  a  fresh  demise,  or  a  settlement  was  not  gain- 
ed at  Maghull.  It  might  be  difficult  to  shew,  that  any 
new  lease  was  granted :  but  was  the  old  lease  vacated?  i 
am  of  opinion  it  was  not.  Throughout,  Lord  Sefton  con- 
siders the  pauper  as  his  tenant,  and  he  continued  liable 
for  the  rent.  In  1785,  several  years  after  the  assign- 
ment, he  is  in  possession ;  and  His  Lordship  accepts  rent 
from  him,  and  takes  security  from  him  for  the  rent  in  a 
bond,  in  which  he  is  joined  by  another  person.  This, 
with  the  other  circumstances  attending  it,  i.  e,  the  pau- 
per's being  at  that  time  in  possession,  and  the  acceptance 
of  rent  from  him,  shews  that  Lord  Sefton  retained  him 
as  tenant,  and  certainly  does  not  afford,  as  w  as  attempted, 
any  ground  of  argument  on  the  other  side." 

Buller,  J. — "  There  is  a  seeming  contradiction  be- 
tween Lord  Sefton's  conduct,  as  collected  from  all  the 

8  other 
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other  facts  in  the  case,  and  the  fact  stated,  that  the  as- 
signee was  taken  as  tenant  by  His  Lordship  ;  but  there  is 
one  v>^ay  of  reconciling  it.  Lord  Sefton  agreed  to  the 
occupation  by  the  assignee,  and  received  rent  from  him, 
but  did  not  mean  to  give  up  the  pauper  as  tenant.  Hi* 
meaning  was,  to  have  them  both  hable.  ( i ) 


SECT.  V. 

Of  the   'Residence, 

In  order  to  gain  a  settlement  by  occupying  a  tenement  ^9  ^^^^^  ^^" 
of  I  ol.  jpcr  annum,  there  must  be  a  residence  of  forty  days, 
dthei'  on  the  premises,  or  at  least  in  the  parish  where 
some  part  of  them  lie.  (2) 

The  pauper  rented  a  farm  in  K.   at  30I.  per  annum^  Must  reside 
and   resided  from  Lady-day    1779  to  Christmas  1781,  '"^he  parish 
when  he  went  with  his  wife  publicly  to  reside  with  his  tenement 
son-in-law  in  T.   taking  with  him  all  his  furniture,  and  '^' 
the  stock  remaining  on  his  farm  at  K.    He  resided  with  his 
son-in-law  in  T.  upwards  of  forty  days,  before  he  deliver- 
ed up  possession  of  the  farm  in  K.  but  he  did  not  hire 
or  occupy  any  land  whatever  in  T.    He  gained  no  settle- 
ment by  the  residence  in  T.     Buller  J. — "  It  is  taken 
for  granted  in  all  the  cases,  that  the  pauper  must  reside 
in  some  part  of  the  parish  in  which  his  property  lies ;  and 
I  think  it  is  expressly  laid  down  in  the  case  of  Ryslip  and 
Harrow  (3),  that  the  residence  must  be  connected  with 
the  occupation."  (4) 

(i)  Rex  V.  MaghuU,  Cald.  429.  See  also  Rex  -v.  St.  Giles  in  the  Fields, 

(2)  Per  Ashhurst,  J.    Rex    -z/.  Cald.   481.  n.  (c).     Rex  v.  Butley, 
Knighton,  z  Term  Rep.  48.  Burr.  S.  C.  109.;  which  was  a  ques- 

(3)  %  Salk.  524.  lion   of  residence,  where  the  settle- 

(4)  Rex  V.  Topcroft,  Cald.  478.  ment  was  claimed  by  estate. 

E   3  So 
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So  where  the  pauper  rented  a  windmill  in  one  parish, 
and  resided  together  with  his  wife  and  servant  along 
with  his  father-in-law  in  another,  but  neither  rented  nor 
occupied  a  tenement  there,  he  gained  no  settlement  where 
he  resided.  ( i ) 

Need  not  be       But  it  is  enough,  if  he  dwell  where  part  of  the  tene- 
on  the  pre-   men^  lies  (2) ;  he  need  not  reside  upon  any  part  of  what 
he  takes.  (3) 


Must  reside 
40  da}'S. 
A  previous 
removal  by 
force,  pre- 
vents a  set- 
tlen>ent. 


It  is  absolutely  necessary,  however,  that  the  party 
shoud  reside  forty  days.  A  pauper  got  possession  pri- 
vately from  the  tenant,  of  a  tenement  of  the  yearly  value 
of  I  ol.  I  OS.  After  residing  in  it  twenty-nine  daj''s,  he  was 
forcibly  removed,  with  his  family,  by  the  original  land- 
lord, aided  by  some  of  the  parishioners  and  the  overseers 
of  the  poor  of  the  parish,  and  was  thereby  prevented 
from  residing  forty  days  :  he  gained  no  settlement,  the 
residence  being  insufficient.  (4) 


Residence  in 
prison  in 
another 
parish, 
though  te- 
nant's fami- 
ly reside  on 
premises, 
gains  no  set- 
tlement. 


The  pauper  took  a  tenement  at  1 5I.  per  annum  in  St. 
Martin's :  five  days  after  he  took  possession  he  was  ar- 
rested, and  carried  to  a  prison  iij  another  parish,  but  his 
family  continued  to  reside  in  the  tenement  for  two  months, 
the  husband  remaining  in  prison.  Neither  he  nor  his 
family  were  settled  m  St  Martin's,  for  "  no  settlement 
is  gained  by  a  residence  for  a  shorter  period  than  forty 
days.  (5) 


(i)  Rex  -y.  Knighfon,  a  Term  Rep. 
48. 

(2)  Rex-u,  Fritwell, ante,  y;;-,.  (i). 

(3)  Per  Aston,  J.  Rex  v.  Lland- 
verras,  Burr.  S.  C.  572. 

(4)  Rex  v.  Llambedergoch,  7  Term 
Rep.  105.  No  fraud  being  found,  the 
court  would  not  enter  into  that  ques- 
tion, as  it  is  a  fact  which  must  be  ex- 
pressly staled  by  the  sessions,  and  can- 
not be  infeired  by  the  court. 


(5)  Rex  V.  St.  George  tlie  Martyr, 
7  Term  Rep.  466.  See  also  Rex  v. 
Dilvvyn,  Burr.  S.  C.  54.  But  if  a  Fleet- 
prisoner  rent  a  house  of  25!.  per  ann. 
within  the  rules,  and  live  in  it,  he  gains 
a  settlement.  St.  Margaret's  West- 
minster -V.  St.  Martin's  Ludgate,  a  Str. 
914.  poit.  chap,  xxvii. 


The 
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The  pauper  must  also  stand  in  the  relation  of  tenant  He  must  be 
to  the  property  during  the  forty  days'  residence.    A  wife  p^ojerty '  * 
therefore  cannot  acquire  a  settlement  by  residence  in  her  40  days. 
husband's   life-time,    on  a  tenement  taken  by  him  ( i ) ;  by^^Iafe!*^* 
neither  can  her  residence,  as  such,  be  coupled  with  subse- 
quent residence  as  a  widow. 

The  pauper  hired  a  house  23d  October  179'^,  entered  8.esidence 
into  possession  with  his  wife  and  children  on  the  follow-  cannot  con- 
ing day,  and  resided  till  his  death,  8th  November  1 792.  ^^^^  ^'*^^ 
The  wife  and  children   continued  to  reside  until  nth  wiiowto 
December  1792,  when  she  paid  up  half  a  quarter's  rent,  ^^^^^^  ^ 
and  quitted  possession.     She  gained  no  settlement  by  the 
residence :  for  the  residence  of  the  husband  cannot  be 
coupled  with  that  of  the  widow,  because  they  were  in 
distinct  rights  (2).     And  if  it  is  considered    as  anew 
taking  by  the  widow,  there  must  be  a  residence  of  forty 
days  after  she  has  obtained  credit  for  the  tenement  (3), 
whereas  she  resided  only  thirty-three  days  after  her  hus- 
band's death.  (4) 

We  have  seen,  that  residence  must  be  in  the  parish  Residence 
in   which  the  tenement  lies.     But  if  the  party  has  a  ^^^1  ^^"** 

X^        J  ments  in 

tenement,  or  tenements,  of  sufficient  value,  situated  in  different 
different  parishes,  and  has  resided  in  both,  he  is  settled  ^^^^  ^^ 
where  he  slept  the  last  night  of  his  occupation,  provided 
he  has  slept  there  forty  nights  in  all.  And  it  makes 
no  difference  that  the  tenement  in  that  parish  is  of  the 
lesser  value  (5),  or  only  an  occasional  residence  taken 
for  a  particular  purpose,  and  that  the  party's  regular 


(i)  Rex  V.  St.  George  the  Martyr,         (4)  Rex  v.  South  Lynn,  j  Term 
7  Term  Rep.  466.  Rep.  664. 

(a)  Per  Ashhurst,  J.  (5)  Gratwich  v.  Shenstone,  Burr. 

(3)  Per  Lawrence,  J.  ib.  S.  C.  474-     Rex  v.   St.  Mary  Lam- 

beth, 8  Term  Rep.  140. 

E  4  home. 
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home,  and  the  residence  of  his  family,  is  in  the  other 
parish.  ( i ) 

The  pauper  took  a  farm  in  the  parish  of  C.  for  nine 
years  at  26I.  5s.  payable  on  the  ist  of  July.     It  was 
agreed  he  should  enter  on  the  arable  on  the   14th  of 
February,  and  on  the  dwelling-house  and  the  rest  of  the 
premises  on  the  13  th  of  May  following.     He  accordingly 
entered  into  possession  of  the  land,  which  was  above  the 
annual  value  of  i  ol.,  between  the  1 4th  Feb.  and  the  8th  of 
May,  repaired  the  fences,  plowed,  and  did  other  acts  of 
spring  husbandry.     Soon  after  he  agreed  with  the  tenant 
in  po'isession  of  the  dwelling-house,  to  take  him  to  board 
at  IS.  a  day  while  he  was  husbanding  the  land,  and  he 
slept  there,  at  intervals,  1 6  nights  before  the  6th  of  May, 
when  he  received  possession  of  the  dwelling-house  and 
brought  his  wife,  family,  furniture  and  flock  thither  from 
another  parish  where  they  had  previously  been  and  he  had 
mostly  dwelt.     He  remained  afterwards  in  the  farm  at 
C.  36  days,  when,  his  goods  being  taken  in  execution,  he 
applied  for  relief  to  the  overseers  of  C,  and  agreed  to  quit 
the  farm.     Held  too  clear  to  admit  of  argument,  that 
the  pauper  came  to  settle  upon  his  tenement  in  C.  from 
the  beginning  of  his  lodging  with  the  outgoing  tenant, 
which,  being  joined  with  his  residence  aft^r  the  6th  of 
May,  made  above  40  days  m  the  whole,  and  settled  him 
there.  (2) 

(i)  Rex  V.   St.  Mary   Lambeth,         (a)  R.ex  v.  Caton,  i  Const.  Afpcn, 
aute,  55.  (5).    As  to  the  alternate     748.  PI  1070. 
residence  of  servants,  ante,  vol.  I.  421. 
and  of  apprentices,  ante,  vol.  i. 


SECT, 
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SECT.   VI, 

Of  the  Proofs  necessary  to  establish  a  Settlement  by  occu])y^ 
ing  a  Tenement  of  the  annual  Value  of  io\,  a  Year, 

It  will  be  necessary  to  prove,  ist,  Ths  nature  of  the  Pi*ooft. 
tenement;  2d,  The  lawful  occupation  (i);  30!,  An  annual 
value  of  I  ol.  during  occupation ;  4th,  Forty  days'  resi- 
dence in  the  parish  while  he  occupies. 

This  proof  may  depend  partly  upon  written  evi- 
dence (2),  and  partly  upon  parol  testimony  (3) ;  the  rules 
respecting  which  will  be  found  in  antecedent  sections, 

(i)  See  RexT.  Culmstock,  ante,  37.  (z)      (3)  lb.  p.  433. 
(a)  Ante,  vol.  i.  ch.  xxi.  sect.  6. 
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CHAPTER  XXIV. 

Of  Settlement  by  Estate, 

SECT.   I. 

Of  the  Estate  necessary  to  confer  a  Settlement, 

Estate  what.     A  N  estate  is  defined  by  Sir  William  Blackstone  to  sig- 
nify such  interest  as  the  tenant  has  in  lands,  tene- 
ments, or  hereditaments.  ( i ) 

In  what  The  nature  of  the  thine',  or  property,  out  of  which 

things.  ,      .  t  .  ,     .  6'         r    r      J? 

the  interest  which  is  to  conler  a  settlement  must  arise, 

does  not  seem  to  have  been  expressly  defined.  The  re- 
ported cases  generally  respect  settlements  by  estate  in  land, 
and  it  is  no  where  directly  considered,  whether  a  settle- 
ment can  be  acquired  by  an  estate  in  a  tenement,  as  that 
word  has  been  explained  under  13  and  14  Car.  II.  {2), 
or  in  the  more  extensive  denomination  of  property,  called 
an  hereditament.  (3 ) 

Estates  in         The  principle  upon  which  these  settlements  are  founded, 
incorporeal    yjg.  that  the  partv  shall  not  be^removed  firom  his  own  (4), 

heredita-  ,    ,  ,  ""  n  i  •  i 

ments.  but  IS  entitled  to  the  care  of  his  property,  goes  be- 
yond estates  in  land,  and  seems  to  extend  this  right  to 
all  interest  in  things  immoveable,  situate  within  a  town 

(i)  %  Black.  Com.  103.  Burr.  S.  C.  538.  post,  61.  (3).  Rex  v. 

(a)  Ante,  ^.  Aythorpe  Roodinf,  ib.  412.    Rex  v. 

(3)  a  Black.  Com.  ao.    aWoode-  Hasfield,  Burr.   S.  C.  147-     a  Str. 
son's  Lect.  56.  113a.      Rex   v.   St.  Nyott's,  Burr. 

(4)  See   Kyslip  -v.  Harrow,  Salk.  S.  C.  13a.      Rex   v.  Houghton   liC 
5a4.post.  6a.(4)«    Rex  «.  Uttoxeter,  Spring,  i  East,  147. 

or 
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or  parish,  which,  as  the  party  cannot  take  with  him 
to  the  place  of  his  settlement,  he  must  be  allowed  to 
remain  where  they  are,  for  the  purpose  of  superintending 
them. 

But  the  interest  must  issue  out  of  the  realty  locally  ^^"st  issue 
situated  in  the  parish  where  the  settlement  is  sought.         realty. 

The  pauper's  grandmother  being  possessed  of  an  estate  An  annuity 
in  Cheriton  Fitzpayne,  for  a  term  of  years  determinable  will  on  per- 
upon  the  death  of  his  mother  S.  W.,  devised  to  the  pauper  ^?"^*  ®''^^'*'' 
J.  W.  the  sum  of  ten  pounds  a-year,  to  be  paid  by  her  tiement. 
executors,  in  trust  therein  named,  out  of  her  estate, 
during  the  said  J.  W.'s  mother's  life,  and  if  her  grand- 
son J.  W.  should  happen  to  die  before  his  mother  S.  W. 
she  demised  the  annuity  over  to  his  brother  and  sister, 
and  the  survivor.  The  testatrix  died  soon  after,  leaving 
this  leasehold  estate,  and  effects  to  the  amount  of  32I.  and 
no  more.  The  pauper  being  settled  in  S.  and  in  debt, 
in  order  to  avoid  his  creditors,  went  to  Cheriton  Fitz- 
payne, and  resided  with  his  mother  on  the  leasehold 
estate  more  than  forty  days,  carrying  on  the  business  of 
a  jobber  in  cattle.  Lord  Mansfield  said,  there  was  no 
colour  for  adjudging  the  pauper  to  have  gained  a  settle- 
ment in  Cheriton  Fitzpajoie.  He  did  not  go  thither  to 
reside  upon  his  own.  He  absconded  there  to  avoid  his 
creditors.  This  was  no  specific  legacy :  it  is  payable  out 
of  her  whole  personal  estate.  But  if  it  were  a  specific 
legacy,  has  a  specific  legatee  any  right  to  go  and  live  upon 
the  estal  e  ?  If  it  had  been  a  rent  charge  out  of  a  free- 
hold, it  would  not  give  a  right  to  live  upon  such  free- 
hold; but  this  man  has  only  a  pecuniary  demand. 
There  was  no  colour  for  his  going  to  live  upon  her  lease- 
hold estate  as  his  own.  (i) 


(i)  Rex  V.  Stockley  Pomjroy,  Burr,  S.  C.  j6z, 

T.M. 


6o 


Of  Settlement  hy  Estate, 


An  annuity- 
charged  on 
real  estates 
to  a  charity- 
school  to  be 
paid  to  the 
vicar,  is  not 
an  interest 
to  the  per- 
son officiat- 
ing as 

school-mas- 
ter, which 
gives  a  set- 
tlement. 


T.  M.  officiated  as  fchoolmaster  (in  the  charity-school) 
at  Melborne,  in  Derbyshire.  During  his  continuance 
there,  Lady  B.  Haitings,  by  deed  inrolled,  conveyed  to 
trustees  and  their  heirs,  certain  lands  in  trust,  to  receive 
and  pay  the  rents  and  profits ;  among  others,  "  the  yearly 
sum  of  I  ol.  to  the  charity-school  of  Melborne,  to  be  paid 
to  the  vicar  there,  for  the  time  being."  Which  sum 
T.  M.  received  from  the  vicar  to  the  time  of  his  death. 
The  sessions  apprehended,  that  T.  M.  "  had  gained  a 
freehold  estate,  by  receiving  the  said  lol.  a-year  under 
the  said  deed."  But  by  the  court,  "  This  annuity  of  lol. 
])ev  annum  does  not  appear  to  be  appropriated  to  the 
school-master ;  nor  does  the  man  appear  to  have  had  any 
interest  in  it  (though  indeed  he  received  it) :  he  could 
have  710  freehold  in  it  beyond  doubt."  ( i ) 


Settlement 
by  what 
estates 
gained. 


An  estate  or  interest  in  things  real  is  affected  by  va- 
rious qualities  and  circumstances,  which  are  to  be  no- 
ticed on  this  subject.  As  ist,  the  nature  of  the  tenure. 
But  this  does  not  affect  a  settlement.  It  may  be  acquired 
by  an  estate  in  lands,  held  in  frank-tenure  (2),  or  by 
copyhold  (3).  2d,  The  duration  of  the  estate,  which 
seems  likewise  immaterial,  if  it  is  sufficient  to  ensure  a 
residence  of  forty  days.  It  may  be  either  a  freehold 
estate  in  fee  (4),  or  for  hfe  (5),   or  a  copyhold  in  fee  (6), 


(i)  Rex  "y.  Melborne,  Burr.  S.  C. 
244.  ante,  vol.  i.  The  pauper  re- 
sided under  a  certificate.  See  9  &  lO 
"W.III.  c.  II.  But  if  the  school- 
master is  in  effect  the  cestuy  que  trust 
residing  upon  what  is  svibstantially  his 
own,  he  acquires  a  settlement.  See 
Rexi;.Owersby  le  Moor,  15  East,  356. 
and  post.  78. 

(a)  Rex  V.  Charlton,  a  Bott,  493. 
Cald.  416.  PI.  511.  Rex  «y.  Great 
Farringdon,  6  Term  Rep.  520. 


(3)  Harrow  v.  Edgeware,  a  Bott, 
465.  PI.  485.  Rex  V.  Burclear, 
I  Str.  163. 

(4)  Rex  "J.  Chsrlton,  ante,  (a). 
Rex  v.  Great  Farringdon,  ante,  (a). 

(5)  Rexi;.  Shenfton,  Burr.  S.C. 
468.  where  the  pauper  was  certifi- 
cated. 

(6)  Rex  ».  Stone,  6  Term  Rep. 
^95- 


or 
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or  for  life(i)5  or  a  leasehold  interest  determinable  on 
lives  (a),  or  years  (3).  Even  a  tenancy  from  year  to 
year  (4),  when  acquired  by  proper  means,  as  also  the 
right  which  the  widow  has  under  magna  charta,  chap.  7. 
to  continue  forty  days  upon  her  husband's  lands  until 
she  is  assigned  her  dower,  are  interests  sufficiently  per- 
manent to  confer  a  settlement.  (5) 

But  the  interest  must  be  of  sufficient  permanency  to  ^^^^^  ^ave  a 
render  the  party  irremoveable  during  his  forty  days  of  manency. 
residence  (6).     A  tenant  at  will  cannot  acquire  a  settle- 
ment as  such  (7),  unless  his  tenement  is  of  the  annual 
value  of  lol.  when  it  ranks  under  a  different  species  of 
settlement.  (8) 

The  great  principle  upon  which  this  species  of  settle-  Settlement 
ment  is  founded  is,  that  a  person  cannot  be  removed  tyVtkier*^' 
from  his  own.     The  chief  question  therefore  in  this  part  , 

of  the  law  of  settlement,  respects  the  means  by  which 
property  becomes  a  man's  own,  or,  in  other  words,  his 
his  title  to  the  estate.  (9) 

The  methods  of  acquiring  property  are  usually  di-  Modes  of 
vided  into  two  kinds.  ^*^^"'7S 

property, 

I.  By  descent,   or  hereditary  succession,  which  is  the  i.Descent= 
title  whereby  a  man  on  the  death  of  his  ancestor  ac- 

(i)  Harrow  v.  Edgeware,  ^  Bott,  (5)     Rex  1;.  Palnfwick,  Burr.  3.  C. 

465.      PI.   485.      Rqx   v.  lugleton,  783.     Rex  1/.  Long  Wittenham,  Cald. 

Burr.  S.  C.  560.  post,  64.  (i).  474.  where  the  widow  was  certificated. 

(a)  Rex  Vi  Marwood,  Burr.  S.  C.  (6)   Rex  -v.  Stons,  ante,  60.  (i). 

386.  post.  64.  (i;.     Rex  V.  Cold  Ash-  (7)  See  the  opinion  of  the  Judges, 

ton,  Burr.  S.  C.  444.  pauper  certifi-  Rex  v  Widworthy,   Burr.  S.  C.  109; 

cated.  (8)  Ante,  30.  40. 

(3)    Murfley    -v.    Grandborough,  (9)  Lord  Coke's  definition  is:  77- 

I  Str.  97.       Rex  v.  Uttoxeter,  Burr,  tutus  est  justa  causa  pxusidendi  id  c[uod 

S.  C.  538.  nostrum  est, 

H)  Rexi'.  Stone,ante,  541.  (6). 

quires 
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quires  his  estate  by  right  of  representation  as  his  heir  at 
law.  ( I ) 

3.  Purchase.  2.  Purchase,  when  taken  in  its  largest  and  most 
extensive  sense,  is  thus  defined  by  Littleton (2):  the  pos- 
session of  lands  and  tenements  which  a  man  hath  by  his 
own  act  or  agj-eement,  and  not  by  descent  from  any  of 
his  ancestors  or  kindred.  In  this  sense  it  is  contra-dis- 
tinguished from  acquisition  by  right  of  blood,  and  in- 
cludes every  other  method  of  coming  to  an  estate,  except 
by  inheritance.  (3) 

But  this  distinction  is  scarcely  of  further  use  in  the 
law  of  settlement,  than  to  distinguish  between  the  legal 
import  of  the  word  purchase^  and  that  more  limited  sense 
in  which  it  is  used  in  the  9  Geo.  i*  c.  7.  sect.  5. 


Settlement        An  estate  to  which  the  party  is  entitled  by  descent, 
by  descent,    will  always  confcr  a  settlement,  without  regard  either  to 
the  annual  or  total  value  of  the  interest.  (4) 

By  purchase.  An  estate  acquired  by  purchase  also  confers  a  settle- 
ment, except  in  certain  cases.  Where  the  settlement  is 
claimed  by  estate,  the  annual  value  of  the  property  is  im- 
Pr'ce  of  material,  but  the  price  given  for  the  interest  is  rendered 
interest  ma-  important  by  9  Geo.  I.  c.  7.  s.  5.  which  enacts  "  that 
9  GeoT  ^^  after  25th  March  1753,  no  person  or  persons  shall  be 
^'  7-  deemed  or  adjudged,  or  taken  to  acquire  any  settlement, 

in  any  parish  or  place  for  or  by  virtue  of  any  purchase  of 
any  estate  or  interest  in  such  parish  or  place  whereof  the 
consideration  for  such  purchase  doth  not  amount  to  the 
sum  of  thirty  pounds,  bona  Jide  paid,  for  any  longer  or 

(i)  a  Black.  Com.  14.  &  a6.  Term  Rep.  679.    Rex  v.  Hasfield, 

(a)  Litt.  Sect.  12.  Burr.  S.C.  147.  aStr.  1132.;  and  see 

(3)  a  Black.  Com.  15.  241.  cites  Ryslip  t/.  Harrow,  5  Mod.  416.  Ash- 
Co.  Lit.  18.  brittle  v.  Wiley,  i  Str.  608.     Rex  v. 

(4)  Rex  <&.  Great  Farringdon,  6  Garway,  Burr.  S.  C.  63  a. 

10  further 
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further  time,  than  such  person  or  persons  shall  inhabit  in 
such  estate,  and  shall  then  be  liable  to  be  removed  to  such 
parish  or  place  where  such  person  or  persons  were  last 
legally  settled,  before  the  said  purchase  or  inhabitancy 
therein." 


It  becomes  necessary,  therefore,  to  consider  what  cases  0/ cases  not 
come  within  the  purview  of  the  act,  because  a  settlement  9  Geo.  I, 
is  not  gained  by  the  purchase  of  such  an  estate,  unless  ^*  ^* 
the   price  paid  for  it  amount  to  30L  and  the  value  is  of 
no  importance  in  any  other  case. 

"  The  9  Geo.  I.  was  intended  to  prevent  parishes  from  Object  of 
being  fradulently  incumbered  under  small  fraudulent  c.  7!  * 
conveyances;  and  it  only  intended  to  exclude  all  pur- 
chases of  cottages  under  the  value  of  30I.  fi'om  giving  a 
settlement  longer  than  the  continuance  of  the  interest ; 
for  a  man  ought  not  to  be  hindered  from  living  upon  his 
own,  and  being  irremoveable  from  it  as  long  as  his  pro- 
perty continues,  and  he  continues  to  reside  upon  it.  ( i ) 

The  word  purchase,  therefore,  is  not  to  be  taken  in  its  Definition 
largest  extent  and  strict  legal  sense.     The  act  does  not  ^nd^^^h^^^* 
extend  to  devises,  or  gifts,  or  other  methods  of  acquisi-  act. 
tion,  but  is  confined  to  the  particular  case  of  purchase  for 
SI  money  consideration  under  30I.     For,  on  the  contrary 
construction,  no  estate  by  devise,  or  gift,  or  marriage- 
settlement,  could  confer  a  settlement,  unless  a  pecuniary 
consideration  was  paid.  (2) 

It  has  been  held,  therefore,  not  to  extend  to  convey-  ^""''  ^'^' 

,  ,  J     tend  to  vo- 

ances  purely  voluntary.  luntary  com 


veyancei. 


(i)  Per  Ryder,  C.  J.  Rex  n,.  Mar-  (2)  Rex  v.  Marwood,  ante,  61.  (4). 

wood,  Burr,  S.  C.  386.    See  also  the  But  Rex  v.  Savvbridgeworth,  %  Sess. 

opinion  of  Lawrence,   J.  in  Rex  >.  Cas.  161.    Burr.S.C.  is  contra. 
Hartley,  5  East,  44. 

The 
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Conveynnce       The  pauper  and  his  wife  were  removed  from  Kentisbury 
aaughte^'^    *^  Marwood,  and  the  order  was  unappealed  from.     They 
«  in  consi-     were  afterwards  committed  to  Bridewell  for  returning  to 
natural  love  K.  without  a  Certificate.     Some  time  after,  the  wife's  fa- 
and  afFec-      ther  being  possessed  of  a  cottage-house,  garden  and  plot 
serving  the    of  ground  in  K.  for  the  residue  of  aterm  ofninty-nine 
fbld"^  °^    years,  detenninable  upon  the  life  of  J.  S.  (the  considera- 
tion-money for  the  purchase  whereof  amounted  t®  but 
2  OS.);  in  consideration  oi  his  natural  love  and  affection  to 
his  said  daughter,  did  give  and  grant  the  premises  (except 
the  standing  of  a  bed  in  one  room,  and  a  way  to  and  from 
the  same)  to  his  daughter,   being  then  the  wife  of  the 
pauper,  and  afterwards  in  trust  for  her  daughter  during 
his  interest  therein.     This  gave  a  sufficient  estate  to  the 
pauper  to  entitle  him  to  a  settlement.  ( i ) 

Conveyance       Neither  does  it  make  any  difference,  that  the  estate  is 

to  a  sou -in-  "^ 

iaw.  conveyed  from  natural  love  and  affection  by  the  wife's 

father  to  her  husband. 

Feoftmeiit         The  father  of  the  pauper's  wife,  being  seised  in  fee  of 

inconsidera-  ip  ii  n   ^  ir» 

tionof  love  ^  plot  oi  ground,  twenty  yards  square,  ot  the  value  oia 

and  affec- 
tion,  and 


guinea,  by  indenture  of  feoffment  between   him,  J.  D. 


los.,  to  a      (the  pauper,  and  Mary  his  wife,  in  consideration  of  the 

son-in-law 
and  his 

heirs,  &c. 


and  his  ^^*    marriage,  the7i  lately,  had  and  solemnised  between  the  said 


(i)  Rex    i\  Marwood,   ante,  63.  **  ^o«a_^i/^,  take  a  lease  of  a  tenement 

'(i).Rex -r;.  Ingleton,  S.  P.    Grant  of  *' of  the  value  of  lol.,  or  shall  execute 

a  cottage,  value  4I.  per  annum,  by  pau-  "  some  annual  ofiice."    But  the  Court 

per's  father-in-law  to  the  wife  for  life,  have  made  the  same  construction  upon 

remainder  to  the  use  of  her  daughter,  that  act  as  upon  13  &  14  Car.  11.  See 

confers  a  settlement,  where  the  resi-  Rex  v.  Stansfield,  Burr.    S.  C.  205. 

dence  is  under  a  certificate,  Burr.  S.  C.  The  opinion  of  Loi-d  Mansfield,  Rex 

560.   Many  cases  cited  here  were  de-  -v.   Cold  Ashton,   Burr.  S.  C.  450. 

termined  under  the  Certificate  Act,  9  post.     Rex  -z/.  Ufton,  3  Term  Rep. 

&  lO  W.  III.  c.  I  r .  the  words  of  which  25 1.  But  the  opinion  of  Ashhurst  and 

are  very  strong,  viz.  "  that  ro  person  BuUer,  J.  Rex  v.  Waibhngton,i  Term 

*'  shall  procure  a  settlement  in  any  pa-  Rep.  241. ;   seems  contra  as  to  volun- 

**  rish,  into  which  he  has  been  certi-  tary  grants.    But  see  post.  chap,  xxviii. 

«  Seated,  unless  he  shall  really,  and  sect.  3. 

J.  R 
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J.  D.  and  M.  his  wife,  and  for  the  regard  and  natural  af-  *<?  ^old  to 
fection  which  he  had  to  them,  and  often  shiUings  in  hand  wife,  and 
paid,  did  give,  grant,  alien,  infeoff,  and  confirm  unto  ^^^-'^  ^^'^^;. 
the  said  J.  D.,  his  heirs  and  assigns,  all  that  plot  of  use,  uc. 
ground,  &c.  to  hold  to  the  said  J.  D.  and  M.  his  wife, 
their  heirs  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  said  J.  D.  and  M.  his  wife,  their  heirs  and  assigns 
lor  ever.  No  consideration  of  i  os.  was  paid  to  the  gran- 
tor, nor  was  there  any  promise  or  agreement  whatsoever, 
before  the  marriage,  to  convey  the  premises.  It  was  ar- 
gued that  J.  D.  took  no  estate  by  operation  of  law  in 
right  of  his  wife,  and  if  he  took  an}^,  it  was  by  grant  to 
himself,  which,  being  within  the  statute  (i),  conferred  no 
settlement.  The  grant  conveyed  nothing  to  the  wife, 
because  the  premises  of  the  deed  limits  the  estate  to  the 
husband  and  his  heirs,  and  it  is  settled  that  the  habendum 
cannot  lessen  an  estate  expressly  given  by  the  premises  (2). 
The  habendum  therefore  which  attempts  to  give  a  joint 
estate  to  the  husband  and  wife,  is  repugnant  and  void ; 
and  if  it  be  void,  the  subsequent  use  limited  upon  it  must 
be  void  likev/ise.  Then,  as  the  wife  took  no  legal  estate, 
the  feoffinent  to  the  husband  could  enure  only  to  the 
grantor  and  his  heirs,  for  natural  love  and  affection  to 
the  son-in-law,  one  not  of  the  grantor's  blood,  could  not, 
after  marriage,  raise  a  consideration  to  the  grantee.  It 
conveyed  no  interest  to  him,  therefore,  for  want  of  con- 
sideration. 

Then  as  to  the  argument,  that  by  a  subsequent  limita- 
tion of  the  use  a  moiety  passed  to  the  wife,  this  might 
have  been  true,  had  the  use  been  well  limited,  as  if  it  had 
been  habendum  to  the  husband  and  his  heirs  to  the  use 
of  toe  wife  and  their  heirs ;  for  there  must  be  some- 
body to  stand  seised  to  the  use  for  an  instant;  and  the 
person  to  stand  seised,  and  those  to  whom  the  use  is  given, 

(■;  9  Geo.  I.  c.  7.  (a)  Baldwin's  case,  a  Term  Rep.  43. 

VOL.  ir.  F  ca,ii' 
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cannot  be  the  same,  which  would  be  the  case  under  the 
construction  contended  for ;  and  though  a  case  may  exist 
in  which  natural  love  and  affection  may  be  sufficient  to 
support  a  covenant  to  stand  seised  to  uses,  it  can  only  be 
when  the  deed  cannot  otherwise  have  any  effect,  whereas 
there  is  here  a  good  resulting  use  to  the  grantor  and  his 
heirs.  But  the  court  were  of  opinion,  that  J.  D.  gained  a 
settlement ;  for,  i  st,  although  the  habendum  cannot  con- 
trol the  premises  of  a  deed,  the  subsequent  uses  which  are 
declared  may;  and  if  the  habendum  is  rejected  altogether, 
as  surplusage,  the  true  meaning  and  legal  effect  of  the 
limitation  will  be,  a  conveyance  to  the  husband  and  his 
hejrs,  to  the  use  of  the  husband  and  wife,  and  their  heirs, 
who  therefore  took  a  joint  estate  in  fee.  But,  2d,  The 
money  consideration  inserted  is  only  the  form  of  the  con- 
veyance ( I ) ;  and  supposing  that  the  wife  took  no  estate, 
it  is  a  good  conveyance  as  a  gift  to  the  husband,  and  not 
-  within  the  statute  which  means  only  a  purchase  for 
money,  or  some  other  such  valuable  consideration,  and 
cannot  possibly  apply  to  a  conveyance  like  the  present 
which  is  the  transfer  of  a  family  estate,  from  one  branch 
of  the  family  to  another,  in  which  the  particular  facts,  as 
well  as  the  general  nature  of  the  transaction,  negative  all 
idea  of  fraud.  (2) 

Considera-  So  also,  if  the  consideration  is  of  a  mixed  nature,  being 
mixed  na-  P^'^^tly  for  a  sum  of  money  (inadequate  to  the  worth  of  the 
tare.  estate)  and  partly  for  natural  love  and  affection,  it  is  not  o, 

pecuniary  purchase  within  the  act. 

(i)  Buller,  J.  ♦*  I  doubt  much  or  even  enter  into  such  inquiries, 
whether  the  court  ought  to  tnke  would  be  dangerous  to  titles  in  gene- 
notice  of  the  fact,  th.n  no  money  was  ral,  and  hardly  nny  conveyance  in  the 
paid.  We  know  that  in  all  family  kingdom  made  to  trustees  would  stand." 
settlements,  the  nominal  consideration  Rex  v.  Ashton  Underhill,  Cald.4a3. 
is  inserted  in  order  to  make  the  deed         (2)  Rex    1'.    Charlton,  Cald.  416. 


valid,  though  in  fact  it  is  never  paid,     a  Boit,  493,  PI.  511. 
'i"«  admU  f.videnre  against  the  receipt. 


A  father 
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A  father  beins  possessed  of  a  cottage  and  premises,  in  Conveyance 

^  1      ro      '  1      J?        ,     to  a  son  in 

consideration  of  natural  love  and  aiiection,  and  oi  i  ol.  considera- 
paid  him  by  the  son,  granted,  enfeoffed,  and  confirmed  "«"  o^  "^* 
the  said  cottage  to  his  son  in  fee.     The  son,  after  residing  and  afFec- 
there  several  years,  sold  the  premises  to  J.  S.  for  50I.  "°J'^"^ 
The  court  were  of  opinion,  that  this,  being  a  donation 
from  a  father  to  a  son,  was  not  within  the  statute.     For 
they  were  bound  to  take  notice,  that  the  conveyance  was 
in  consideration  of  natural  love  and  affection,  as  well  as 
I  ol.,  and  could  not  suppose  that  i  ol.  was  the  real  value  of 
the  estate ;  as  the  case  itself  states,  that  it  was  afterwards 
sold  for  50I.  (i) 

But  if  a  monied  consideration,  although  ever  so  small,  When  the 
is  the  sole  foundation  of  the  grant,  it  is  to  be  considered  tjo^  is  solely 
as  a  purchase  within  the  statute,  and  not  as  a  voluntary  money,  no 

♦  oil  1      1       1      p  1  •  /»  settlement 

gift.     As  where  the  lord  or  a  manor  granted  a  piece  of  is  gained,  be 
the  waste  of  the  value  of  thirty  or  forty  shillings  at  a  ^^  ^j^^  ^° 

'  ,    ,       ''         .       ®  inadequate 

"  fine  one  shilling,  heriot  one  shilling,   quit-rent  one  in  value. 
shilling;"   it  was  held  a  purchase   within    the  statute,  condneent 
although  part  of  the  reservation  was  annual,  and  part  reservation 

.  .  ^  in  a  grant 

contingent.  (2)  by  lord  of  a 

manor  for  a  piece  of  the  waste,  «  is.  fine,  &c." 

It  seems,  furthei*,  that  where  the  consideration  is  not  Proof  of 
set  forth  in  the  conveyance,  the  proof  lies  on  the  party  ^  °,"f  no^*' 
claiming  the  settlement,  to  shew  the  grant  voluntary,  at  set  forth 
least  where  it  is  to  avoid  a  certificate.  (3)  lnce°"hes^on 

grantee. 

To  bring  the  case  within  the  statute,  the  party  must  be  To  be  with- 
a  purchaser  in  the  legal  sense,  i,  e,  the  original  acquirer  ''^^^  ^^^^' 
of  the  estate.     Where  there  has  been  an  old  lease  of  a  be  the  first 
cottage  many  years  in  the  family,  and  the  tenant  possess- 

(i)  Rex  v.   Ufton,  3  Term  Rep.         (2)  Rex -y.  Warblington,  i  Term 
231.     It  avoided  a  ceitificate.  Rep.  ^41. 

(5)  Rex  'V.  Warblington,  ante,  (2). 

F  2  ing 
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Surrenderor  ing  a  moiety  in  right  of  his  wife,  and  the  other,  by  pur- 
and  grant  of  chase  from  her  brother,  surrenders  the  whole  to  the  lady 
a  new  one.  ^f  ^q  manor,  who  in  consideration  thereof,  and  thirty 
shillings,  grants  him  a  new  one  for  ninety-nine  years  at 
the  old  rent ;  this  is  not  a  purchase  within  the  meaning 
of  the  statute,  and  does  not  prevent  a  settlement  being 
acquired  by  residence.  ( i ) 

Estate  by  An  interest  acquired  by  devise  confers  a  settlement, 

fersTettle-'    As  where  a  father  devised  a  house  and  premises  worth 

ment.  forty  shillings  a  year  to  his  daughter  (who  was  married), 

for  life,  and  after  her  decease,  to  her  son,  paying  5L  to 

his  sister,  and  died.     The  daughter's  husband  gained  a 

settlement  by  residence  thereon  during  his  wife's  life.  (2) 

Devise  of  a        So  where  a  father  being  possessed  of  a  cottage,  &c.  de- 
leaseholi .      j^^^q^  \^q  }^ijn  for  ninety-nine  years,  at  five  shillings  per 
annum  (being  the  full  and  most  improved  rack  rent),  de- 
vised it  to  his  son,  and  made  him  sole  executor,  and  the 
son  proved  the  will.    It  procured  a  settlement ;  for  though 
a  leasehold,  it  was  the  pauper's  own  estate,  as  he  came 
Devise  of  a    into  it  under  his  father's  will  (3).     So  where  a  mother 
five  chii-       who  rented  a  farm  devised  it  to  her  five  children,  making 
dren,  mak-    ^q  pauper  and  her  three-mother  sons  executors,  and  died. 
The  pauper  alone  proved  the  will,  and  entered  upon  the 
farm  as  her  executor,  and  managed  it  for  twelve  or  thir- 
teen weeks :  he  gained  a  settlement.  — Per  Yates  J.    "  If 
persons  voluntarily  come  into  parishes  to  settle  in  tene- 
ments under  the  value  of  i  ol.  a-year,  the  act  of  1 3  & 
14  Car.  II.  c.  12.  prevents  their  gaining  a  settlement  by 
their  intruding  into  parishes  as  strollers  and  vagabonds, 

(l)  Rex  <y.  Tarrant  I-aunceston,  (3)  Rexi;.  Sundrish,  Burr.  S.  C.  7. 
Trin.  32  Geo.  III.  Cald.  ZC).  Sembl.  The  devise  of  this  and  other  estates  was 
Per  Lord  Mansfield,  C.  J,  en  condition  that    the  son  should  pay 

{2)  Rex  r.  Shenttor.e,  Burr.  6,  C.  or  secure  to  his  mother  2cl.  towards 
468.  ^^^^  maintenance,  and  it  did  not  appear 

th:it  he  had  either  paid  or  secured  it. 

and 


sons  joint 
execiJtuis 
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and  with  the  bad  intentions  mentioned  in  the  preamble  of 
the  statute :  but  if  an  interest  in  a  tenement  of  ever  so 
little  value  devolve  upon  a  person  by  act  of  law,  it  is  quite 
a  different  case,  and  by  no  means  within  the  provisions^ 
or  purview,  or  the  intent  of  the  statute."  ( i ) 

So  also  an  executor  who  is  possessed  of  an  estate  from  Executor 
year  to  year  under  a  will,  gains  a  settlement  by  entry  aiTe!iate  °^ 
and  residence,  although  he  has  not  proved  the  will.    For  held  by  tes- 
first,  the  estate  is  sufficiently  permanent,  the  executor  year  to  year. 
havinff  the  interest  his  testator  had,  i,e,  the  riffht  to  Proof  of  the 

.  ,  ,  1.1       ^^'11  hy  exe- 

contmue  on  the  estate  another  year,  unless  six  months  cutor  unne- 
notice  is  given  (2).     Second,  with  respect  to  the  objec-  ^f^^fj  ^° 
tion  arising  from  the  want  of  the  probate,  there  is  a  case  setilemem, 
in  Dyer  (3)  which  gives  a  decisive  answer  to  that:  a  ter- 
mor devised  his  term  to  another  whom  he  made  his  exe- 
cutor, and  died :  the  devisee  entered,  and  died  without 
any  probate ;  and  it  was  held,  that  the  term  was  legally 
in  the  executor  by  his  entry,  and  an  execution  of  the  de- 
vise without  any  probate.  (4) 


So  also  a  sufficient  estate  is  gained  in  a  term  of  years.  An  estate  ia. 
by  taking  out  letters  of  administration.  tortakTnr 

out  letters 
...  .  ofadminifi"' 

A  cottage  of  the  value  of  thirty  shillings  a-year  demised  tration. 
for  ninety-nine  years,  at  one  shilling  rent,  was  assigned  in  Administra. 
trust  by  the  tenant ;  after  the  death  of  the  cestui  que  trust,  ^^l^  *°  ^®^' 

^  ''  \  -^  '   tui  que  trust 

his  wife  became  entitled  to  the  term  as  administratrix ;  of  a  lease. 
she  demised  part  of  the  cottage  by  lease,  and  married  a 

(1)  Rex  V.  Uttoxcter,  Burr.  S.  C.  (4)  Rex   -y.  Stone,   6  Term  Rep. 

538.     Rex  f.   Woburn,  Burr.  S.  C.  295.    See   also  Rex.  -v.  Netherseal, 

785.  post.  79.  (2).    See  ante,  42.  4  Term   Rep.   258.    ante,   34.  (i); 

(a)  Cites  Doe  v.  Porter,  8  Term  and    see   Rex   -y.  Oakley,    10  East, 

Rep.  13.  491.   case  of    a  guardian   in  socage, 

(3)  Dyer,  367.  a.  post,  80. 

F  ^  second 
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Estate  ac- 
quired by 
marriage. 


second  husband,  who  resided  upon  the  premises,  and 
thereby  gained  a  settlement.  ( i ) 

It  appears  from  this,  and  others  of  the  foregoing  cases, 
that  the  husband  may  acquire  a  settlement  by  possession 
of  an  estate,  which  comes  to  him  by  marriage,  in  right 
of  his  wife.  As  where  an  estate  descends  (2),  or  is  given 
to  her  by  her  father  either  before  (3)  or  after  marriage  (4). 
A  cottage  was  given  to  a  woman  by  deed,  by  a  person 
who  was  the  owner  of  it  upwards  of  thirty  years.  The 
woman  afterwards  married,  and  her  husband  gained  a 
settlement  by  residence  there.  (5) 


Woman 
purchases  a 
lease  for  61. 
then  mar- 
ries, her 
husband  is 
settled,  and 
she  through 
him. 


^o  where  a  woman  purchased  a  leasehold  tenement 
for  61.  and  afterwards  married,  and  her  husband  resided 
on  the  premises,  and  died.  This  is  a  settlement  to  the 
husband  by  intermarriage ;  for  upon  marriage,  the  wife's 
estate  vested  in  him  by  law,  and  although  she  could  not 
gain  a  settlement  by  her  purchase  upon  9  Geo.  I.  c.  7. 
yet  her  husband  having  acquii'ed  one  by  it,  the  widow 
thereby  derived  a  settlement  through  him.  (6) 


Otherwise 
where  hus- 
band pur- 
chases under 
30I.  after 
marriage, 
and  settles  it 
to  his  wife's 
separate  use. 


But  if  the  estate  was  originally  purchased  by  the  hus- 
band for  less  than  30I.  and  settled  after  marriage  in  trust 
to  the  wife's  separate  use,  he  cannot  gain  a  settlement 
by  reason  of  the  equitable  estate  vested  in  his  wife.  For 
this  conveyance  being  the  voluntary  act  of  the  purchaser, 


(i)  Mursley  -v.  Grandborough, 
1  Str.  97. 

(a)  Ashbrittle  v.  Wyley,  ante, 
62.  (4). 

(3)  Supra. 

(4)  Rex-y.  Marwood,ante,63.  (i). 

(5)  Rex  V.  Brungwyn,  a  Bott,  413. 
PI.  502.     They  resided  17  years. 

(6)  Rex  T/.  Ilmington,  Burr.  S.  C. 
566.     The  setUement  is  acquired  in 


all  these  cases  by  the  husband,  and 
through  him  conferred  on  the  wife; 
for  she  cannot  aequire  a  settlement 
during  his  life-time  by  residence  on 
his  estate,  or  otherwise.  See  Rex  'v, 
Aythorp  Rooding,  Burr.  S.  C.  412. 
and  ante,  58.  See  also  Rex.  tj. 
South  Lynn,  5  Term  Rep.  664.  ante, 
55.  (3).  Rex  T.  Painswick,  ante, 
61.  (5). 

cannot 
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cannot  confer  a  greater  right  on  him  than  he  had  be- 
fore. ( I ) 

And  if  husband  and  wife  are  joint  purchasers  of  an  so  if  they 
estate  for  a  less  sum  than  qoI.  the  survivor  is  a  purchaser  ^"^^  joint 

^  _  ^  purchasers 

within  9  Geo.  I.  c.  7.,  and  does  not  acquire  a  settlement,  under  30I. 
for  they  take  by  entireties  and  not  by  moieties,   so  that  gafns^no  ^^'^ 
the  whole  interest  vests  in  the  survivor  as  a  purchaser,  by  settlement. 
right  of  survivorship.  (2) 

The  jus  proprietatis,  or  mere  right  of  property,  is  un-  Ri^ht  of 
necessary  to  the  gaining  a  settlement ;   if  the  party  has  un^jfeces^sary 
the  right  of  possession,  which  he  can  maintain  in  a  pos-  toasettie- 

.  ..  /«.  IT  111  meut;  right 

sessory  action,  it  is  surhcient,  although  he  has  not  a  com-  of  possession 
plete  indefeasible  title,  or,  as  it  is  called  in  the  old  books,  muffin  em. 
Juris  et  seisince  conjunctio.  (3) 


o  an 
estate  not  to 


The  reason  of  this  seems  to  be,  not  only  that  the  right  Title 
to  occupy  renders  the  party  irremovable,  but  also  that  be  detei- 
length  of  possession  is  prima  facie  evidence  of  title,  and  "^'j*®'^ '"  ^" 
the  court  will  not  permit  the  title  to  the  estate  to  be  de-  moval. 
termined  in  an  order  of  removal.  (4) 

The  right  of  possession  may  be  acquired  in  several  R^s^t  of 

.         ,  ,        .,.,,...  ,        ,  .     possession  by 

ways.     As  where  the  title  is  by  disseisin,  and  a  descent  is  descent 
cast ;  the  heir  to  whom  the  estate  has  descended  acquires  ^^^''^^  ^^^^^ 

^  entry. 

a  settlement,  although  the  ancestor  gained  possession  by 
a  tort.     A.  built  a  cottage  upon  the  lord's  waste,  he  lived  ™^  ^g^° 
on  it  thirty  years  and  died,  when  it  descended  to  his  session. 
daughter;  she  lived  on  it  with  her  husband  for  three 


(1)  Sembl.  Rex  'u.  Tarrant  Laun-  residing  under   a  certificate,  did  not 

ceston,  Hil.  43  Geo.  III.  5  East,  226.  acquire  g  settlement. 

fost.  75.  (3)  See  a  Black.  Com.  195.  et  seq. 

{%)  Rex  f .  Dunchurch,  Burr.  S.  C.  (4)  Ashbrittle    v.  Wyley,   i   Str. 

_5J3.  where  it  was  held  that  the  parties  608.      Rex  «?/.  Butterton,  6  Term 

Rep.  5S4. 

F  4                               quarters 
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quarters  of  a  year.  The  husband  gained  a  settlement* 
For  after  an  enjoyment  of  thirty  years,  during  which  the 
lord  claimed  nothing,  A.  had  an  undoubted  title  against 
all  the  world  but  him,  and  even  against  him  it  may  be 
doubtful,  after  so  long  a  possession.  In  ejectment  he 
might  either  make  or  defend  a  title  by  twenty  years  pos- 
session. ( I ) 


1,0  years  oc- 
cupation 


An  undisturbed  possession  for  twehty  years  is  in  itself 
gives  title,     sufficient  to  acquire  a  settlement,  and  the  mode  how  the 

however  the  .  .  .        .  .   i  ,    x       ,      i 

party  en  me  occupier  Came  mto  possession  IS  not  material  (2),  whether 
into  posses-    by  right  or  by  wrong.  (3) 

ao  yenrs  W.  F.  being  possessed  of  a  tenement  and  two  acres  of 

oneTf  "five"''  ^^^^  ^^^  ^^  residue  of  a  term  of  ninety-nine  years,  deter- 
children  of  minablc  on  the  death  of  himself  and  his  daughter  Mary, 
lessee.  ^^^^  intestate,  leaving  the  pauper's  wife  Mary  and  five 

other  children.  The  pauper  took  possession,  and  occu- 
pied the  premises  above  twenty  years..  He  gained  a  set- 
tlement, although  it  did  not  appear  that  any  administra- 
tion had  been  taken  out.  For  ist,  the  pauper  had  ac- 
quired a  positive  right  by  twenty  years  possession,  upon 
which  he  might  have  brought  an  ejectment,  ad.  There 
is  a  presumption,  that  the  pauper  and  his  wife  had  agreed 
with  the  other  children  for  their  shares.  (4) 


Possersion  The  paupcr  built  a  cottage  on  the  waste  of  the  manor, 
years  and  a  ^i^t  having  a  lease  of  the  ground,  or  licence  to  build  it ; 
half  by  an      jjg  lived  there  nineteen  years  and  a  half  without  interrup- 

inlruder  on  .  .  ,  tt  t_ 

the  waste,  tion,  but  paying  neither  rates  nor  taxes.  He  was  then 
n^alnd^c^r  of'  turned  out  of  possession  by  ejectment  brought  by  a  person 
twenty  by  to  whom  he  had  mortgaged  the  premises,  who  continued 
in  possession  until  the  entire  time  of  possession  was  more 


his  mortga- 
gee. 


(i)  AsW'rittle'y.W>ley,  ante, 71,  (4).         (3)  Per  Wilniot,  J.  ib. 
(2)  Per  Dcnnison,  J.  Rex  v.  Cold         (4)  Rex  v.  Cold  Asbton,  Burr. 
Ashton,  Burr.  S.  C.  451.  S.  C.  444. 

than 
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than  20  years,  after  which  he  and  the  mortgagee  sold  it. 
This  was  held  a  possession  of  more  than  twenty  years, 
and  conferred  a  settlement.  For  the  pauper  was  in  pos- 
session nineteen  years  and  a  half,  and  the  mortgagee's 
possession  must  be  also  considered  as  his.  ( i ) 

A  cottage  was  built  on  the  waste  by  the  pauper's  father  Possessio* 
above  seventy  years  back ;  the  pauper  resided  there  upon  after '^ate^ 
his  father's  death,  and  paid  an  acknowledgment  of  two  "ai  occupa- 
shillings  and  sixpence  to  the  lord  of  the  manor  for  the  years^aiuT 
last  thirty  years,  but  it  did  not  appear  that  the  father  had  f"  ^cknow- 

.,  TT  -T  T  /N  ledgment  to 

paid  any.     He  gamed  a  settlement.  (2)  thehndiord. 

And  it  seems  that  the  Court  does  not  require  that  strict  Conveyance 
statutory  title  by  adverse  possession  of  twenty  years,  which  f^m 'peace- 
is  necessary  in  questions  of  title  in  ejectment.     But  they  ^^^^  ^^py- 

•  n  1         T  1  .         .       ment  less 

Will  presume  a  conveyance  to  legalize  the  possession  m  than  20 
cases  of  long  and  uninterrupted  enjoyment,    unless  the  y^^^'* 
contrary  appears. 

R.  O.  having  purchased  a  piece  of  land  in  fee,  gave  Grant  of 
his  son-in-law  J.  H.  the  pauper's  father,  a  part  of  it,  but  [onteylnce^ 
it  did  not  appear  that  he  ever  executed  any  conveyance  grantee 
thereof.     J.  H.  built  a  house  on  it,  which  cost  him  above  hg^jg  ^^^ 
lool. ;  resided  on  it  fourteen  or  fifteen  years  without  pay-  ^nd  occupias 


ing  rent  or  acknowledgment  to  R.  O.,  when  he  quitted 
it,  and  received  the  rent  until  his  death,  three  years  af- 
ter. R.  O.  died  in  the  life-time  of  J.  H.,  leaving  an- 
other daughter  and  grand-children  by  a  son  pre-deceased. 
Lord  Kenyon,  C.  J. — "  As  twenty  years  have  nearly 
elapsed  since  the  time  when  this  land  was  given  to  the 
pauper's  father,  and  as  no  claim  has  ever  since  been  made, 
either  on  the  pauper  or  his  father,  the  case  of  Ashbrittle 
V.  Wyley  (3)  is   an  authority   to  shew,  that  the  Court 

(i)  Rex  "v.  Bitton,   Burr,  S.  C.  (a)  Rex  v.  Garway,  Burr.    S.  C. 

631.  a  Bott,  48a.    PI.  501,  632. 

(3)  Ante,  71.  (4). 

ought 


18  years. 
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ought  not  to  permit  the  title  to  the  estate  to  be  deter- 
mined on  an  order  of  removal.  The  strict  rules  to  be  ob- 
served on  the  trial  of  ejectment,  ought  not  to  be  applied 
to  settlement  cases.  After  such  a  length  of  time  as 
this,  perhaps  a  conveyance  may  be  presumed  to  be  exe- 
cuted. And  in  Rex  v.  Cold  Ashton  ( i  •,  where  there 
had  been  a  possession  for  nearly  twenty  years,  Wilmot  J. 
said,  there  ought  not  to  be  a  nicety  of  computation  in 
a  settlement  case,  but  the  Court  may  presume  a  con- 
veyance. And  even  if  no  conveyance  were  executed 
to  the  pauper's  father,  and  a  claim  were  now  made 
by  Oakden's  heir  at  law,  he  would  perhaps  be  told 
in  a  court  of  equity,  that  as  O.  stood  by  while  the 
pauper's  father  built  on  this  land,  and  treated  it  as 
his  own,  he  could  only  resume  the  possession  on  certain 
terms."  (2) 

Settlement  A  settlement  may  be  gained  by  the  possession  of  an 
equiubk  irf  equitable  interest,  subject  to  the  same  rules  as  a  legal 
terest.  estate. 


The  true  -^^  J^^g^^S  upon  these  questions,  the  court  has  always 

question  gone  on  the  substantial  right  and  truth  of  the  case, 
premises  independent  of  the  form  of  the  conveyance.  If  the 
kubstantiaiiy  estate  be  substantially  the  pauper's  property,  whether 

the  pauper's  .  ,      ,        ,        ,  •     ,  i  i  , 

property.      the  title  be  legal  or  equitable,  whatever  the  exterior 

form  of  conveyancing,  this  is  sufficient;  and  therefore 

Mortgagor     in  the  case  of  a   mortgage,    either  a  mortgagor  or  a 

n»aygaina    jnortgagce    may  acquire   a  settlement  (3);    the   mort-^ 

gagor  may,  for  the  mortgagee,  whatever  the  form  be, 

has  no    more    than   a   chattel:  the   mortgagor   is  the 


(i)  Ante,  72.(1).  (3)  This  has^no  reference  to  the 

(2)  Rex  1;.  Butterton,  6  Term  Rep.    question  of  value  under  9  Geo.  I.  c.  7. 


real 
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real   owner,  and   has  in   equity   the    property  of  the 
land."(i) 

And  if  the  object  be  merely  to  secure  money,  it  is  in  wlutever 

1  •  111  1       conveyaHce 

substance  the  same  thmg,  whether  the  conveyance  be  he  makes 
in  the  form  of  an  absolute  disposition  in  trust,  or  of  a  '"er^'yto  "- 

^  '  cure  money. 

mortgage. 

The  pauper's  wife,  previous  to  marriage,  purchased  Conveyance 
the  lease  of  a  cottage  for  ninety-nine  years  determinable  to  raise  mo. 
on  lives,  it  was  afterwards  conveyed  by  her,  and  her  first  "^y  ^y  ^^^® 

,         ,         ,        111  1      "^  mortgage 

husband,  to  a  trustee  in  trust,  that  he  should  by  sale  and  after 
or  mortgage  raise  lol.  for  the  benefit  of  the  parish,  by  P^y"?^"'^^*' 

Q  n  i.  '      J    reassign,  «o^ 

whom  the  family  had  been  before  relieved  to  that  amount, 
together  with  interest  and  charges ;  and  after  payment 
thereof  in  trust  to  re-assign  the  premises.  The  parties 
always  continued  in  possession,  and  it  did  not  appear 
whether  the  money  was  ever  paid,  or  what  the  value  of 
the  cottage  was.  The  first  husband  dying,  the  pauper 
married  the  widow,  who  continued  in  possession;  and 
held  that  he  gained  a  settlement  by  residing  forty  days. 
For  this  is  a  conveyance  for  the  purpose  of  securing  mo- 
nies, and  whether  it  be  in  form  of  a  trust,  like  the  pre- 
sent, or  of  a  mortgage,  it  is  substantially  the  same  thing ; 
for  this  is  virtually  no  more  than  a  mortgage,  and  must 
be  governed  by  the  same  rules.  (2) 

Samuel  Daniel  was  seised  of  a  copyhold  estate  for  life,  Possession 
to  which,  by  the  custom  of  the  manor,  the  widow  was  son^under'a 
entitled  to  her  free  bench.     He  had  a  grand-daughter  bond  which 
married  to  Thomas  Gifford.    S.  D.  being  about  to  marry  about  to* 

(i)  Per    Lord   Mansfield,    C.   J.  {%)  Rex  •u.  Eddington,  i  East,  a88. 

Rex  f.  SLMichael's,  Bath,  Cald  iio.  ante,  i.;  and  see  the  distinction  be- 

Doug.629.  ante,  42.  (i).  See  also  Rex  tween  this  case  and  Rex -z/.  Tarrant 

t/.  Catherington,  3  Term  Rep.  771.  Launceston,  ante,  71.  (i). 
poft.  86.  (a).      Rex  v.  Eddington, 
I  East,  z88.  post.  2. 

Mary 
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marfyhis  Mary  Tucker,  she  executed  a  bond  to  T.  G.  in  rool. 
g[ve"s  t^  "'  The  condition  recited  the  intended  marriage,  and  that  if 
secure  him  M.  T.  survived  her  intended  husband,  he  dying  seised  of 
enjoyment  the  premises,  she  would  be  entitled  to  her  free  bench, 
^^^'u-"'u''u'  ^"d  that  M.  T.  had  agreed  she  would  permit  T.  G.  and 

111  which  she    ^  . 

would  be  en-  Susannah  his  wife,  (grand-daughter  of  S.  D.)  their  ex- 
bendi  mf  ^^  ccutors,  &c.  to  hold  and  enjoy,  and  for  their  own  benefit 
surviving  her  to  receive  and  take  the  rents,  issues  and  profits,  of  all 
huTband.  ^^^  ^^^^  copyhoid  premises,  except  the  west  end  of  the 
dwelling  house,  which  M.  T.  reserved  for  her  own  use, 
and  thirty-two  gallons  of  cyder,  to  be  made  from  the 
fruit  in  the  orchard,  at  the  expence  of  T.  G.  and  his 
wife,  who  were  also  to  repair  the  said  west  end  of  the 
dwelling-house;  and  M.  T.  also  agreed,  that  if  she  mar- 
ried again,  whereby  T.  G.  and  his  wife  would  be  de- 
prived of  the  premises,  she  would  pay  T.  G.  6ol.  S.  D. 
died  five  years  after  his  marriage,  leaving  M.  T.  his 
widow,  who  gave  up  possession  of  the  premises  to  T.  G, 
and  his  wife,  according  to  the  stipulation  in  the  bond, 
and  they  continued  in  it  till  their  deaths,  when  T.  G. 
who  survived  his  wife,  devised  the  premises  to  be  sold 
for  payment  of  his  debts,  and  the  surplus  to  be  divided 
among  his  children,  the  paupers.  T.  G.  gained  a  settle- 
ment by  his  residence  on  the  estate.  For  this  was  an 
agreement  for  a  valuable  consideration,  of  which  a  court 
of  equity  would  have  compelled  the  performance,  ajid 
the  widow  was  so  satisfied,  she  was  bound  by  the  bond, 
that,  on  the  death  of  her  husband,  she  delivered  up  pos- 
session according  to  her  contract.  This  man  then,  so  in 
possession,  had  a  good  title  against  all  the  world  but  the 
widow.  Nay,  the  widow  herself  was  so  far  bound  by  the 
bond,  that  she  could  not  recover  in  ejectment,  (i) 

B.  de- 

(i)  Rex  nj.  Lopen,  l  Term  Rep.  the  possessor  from  his  beneficial  occu- 
577.  But  quaere  of  this  last  position ;  pation,  yet  if  it  appear  that  the  legal 
",  for,  although  the  conveyance  of  the  estate  is  outstanding  in  another  person, 
legal  estate  may  be  presumed  to  be  m    the  party  not  clothed  with  it,  cannot 

rccovfei- 
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B.  devised  a  farm  to  trustees  in  fee,  to  dispose  of  the  Possession 
rents,  issues,  and  profits,  as  to  40s.  a-year,  to  the  poor  oif^^^^^J^^  ^ 
the  township ;  and  the  residue  to  be  paid  to  a  school-  schooimnster 

•  111  11  of  part  of  the 

master  to  be  nommated  by  them,  to  teach  the   poor  premises  he 
children  of  the  town  to  read  the  bible.     C.  D.  heiress-at-  "'^^  entitled 

to. 

law  of  the  surviving  trustee,  and  J.  D.  her  husband,  by 
an  agreement  in  writing,  reciting  that  the  husband  in 
right  of  his  wife  was  possessed  of  and  entitled  to  a  school- 
house,  yard,  garden,  and  premises  at  M.,  which  they  had 
agreed  to  let  to  W.  G.  for  the  purposes  therein  men- 
tioned, thereby  agreed  that  the  said  W.  S.  shall  have 
the  possession,  use,  and  occupation  of  the  said  school- 
house,  yard,  garden,  and  premises,  for  the  purpose  of 
teaching  the  poor  children  of  the  said  parish  of  M.  to 
read  in  the  bible,  in  pursuance  of  the  will,  devise,  and 
bequest  of  B.  deceased;  and  in  consideration  of  W.  S. 
agreeing  to  teach  the  said  children,  he  is  to  reside  on  the 
premises  rent  free,  and  to  be  paid  by  J.  D.  and  C.  D.,  or 
the  survivor,  i  ol.  for  the  first  year,  and  1 5L  for  every  year 
that  he  shall  afterwards  continue  to  teach  the  said  chil- 
dren as  aforesaid :  with  power  to  the  trustees,  upon  reason- 
able complaint,  to  suspend  the  salary,  and  in  case  of 
his  death  to  turn  from  off  the  premises  his  executors,  ad- 
ministrators, or  assigns,  and  to  appoint  another  person 
to  the  situation  of  schoolmaster.  The  annual  value  of 
the  school-house,  yard,  and  garden,  was  5I.  and  the 
remaining  premises  were  let  by  J.  D.  at  52I.  ros.  per 
annum.  The  sessions  considered  the  appointment  fraudu- 
lent, and  in  no  respect  consistent  with  the  will ;  but  the 
court  thought  that  they  meant  by  this  finding,  not  that 


recover  in  a  court  of  lav/;  audi  can-  Rep.   Ii8.      Doe    nj.  Dixon,    ib.   2. 

not  distinguish  between  an  ejectment  Doe  ex  detn.   Hoddesden  -r;.  Staple, 

brought  by  a  trustee  agiinst  a  cestui  1  'fernj  R.ep.684.      Doe  'O.  Wroof, 

que  trust,  and  an  ejectment  brought  5  East,  132.      Weakely  -v.  Rogers, 

by   any    other   person."      Per   Lord  ib.  138.  n.  a,  and  the  cases  there  cited. 
Kenyon  C.  J.  Pvoe  'u.  Read,  8  Term 

it 
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it  was  a  colourable  appointment  under  which  he  was  not 
to  discharge  the  duties  of  schoolmaster,  but  that  it  was 
an  appointment  upon  such  terms  as  tended  to  deprive 
him  of  a  great  part  of  the  emoluments  attached  to  his 
situation.  The  fraud  was  not  in  him,  but  in  those  who 
attempted  to  withhold  them.  He  was  to  the  extent  of 
all  but  40s.  a-year  the  cestuy  qiie  trust  of  the  farm,  and 
had  the  trustees  kept  in  their  own  hands  sufficient  to 
raise  that  sum  and  put  him  in  possession  of  the  re- 
mainder, they  could  not  dispossess  him  while  he  con^ 
tinned  schoolmaster,  unless  he  misused  the  property,  or 
what  they  retained  proved  insufficient  to  raise  the  40s. 
a-year.  W.  S.  was  allowed  to  have  possession  of  the 
house,  yard,  and  garden,  and  the  trustees  retained 
greatly  more  than  was  sufficient  to  answer  the  40s.  a- 
year.  W.  S.  had  this  possession,  therefore,  not  by 
purchase  so  as  to  be  within  9  Geo.  I.  c.  7.,  nor  by  rent- 
ing so  as  to  be  within  13  &  14  Car.  II.  c.  12.,  but  in  the 
character  of  a  cestuy  que  trust  residing  upon  what  was 
for  the  time  substantially  his  own,  and  as  the  trustees 
could  not  have  removed  him ;  a  residence  for  40  days 
gave  him  a  settlement  in  the  parish.  ( i ) 


Estate  de- 
vised in  trust 


rest. 


E.  B.  devised  a  copyhold  and  freehold  estate  to  trus- 
to  be  sold,  tees  to  be  sold,  and  the  money  arising  from  the  sale  to  be 
dilideT'^"*^^  equally  divided  between  R.  B.  the  pauper,  and  the  three 
Possession  daughters  of  W.  B,  share  and  share  alike.  R.  B.  entered 
tJe^dicon-  "P°^  ^^  copyhold  upon  E.  B.'s  death.  By  agreement 
sent  of  tlie  between  the  legatees,  the  daughters  took  the  ready  money 
of  the  testatrix,  and  R.  B.  the  freehold.  In  pursuance 
of  this  agreement,  the  freehold  was  conveyed  to  him  by 
the  trustees,  and  the  daughters  by  the  same  deed  released 
their  interest,  not  only  in  the  freehold,  but  also  in  the 
copyhold  premises.     No  further  conveyance  of  the  latter 

(i)  Rex  ».  Owersby  le  Moor,  15  Ea^t,  356. 

I  was 
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was  made  to  him ;  but  at  a  court  hoi  den  for  the  manor, 
he  was  admitted  in  fee  to  this  messuage,  as  cousin  and 
heir  at  law  to  the  testatrix.  He  occupied  both  for  1 1  or 
1 2  years  until  his  death ;  it  was  held,  that  he  had  such 
an  equitable  interest  in  the  estate,  as  with  residence  con- 
ferred a  settlement.  A  devisee  of  the  surplus  arising  from 
the  sale  of  lands  after  payment  of  debts  and  legacies,  has 
an  equitable  interest  in  the  lands  themselves,  it  being  in 
his  option  to  pay  the  debts  and  legacies  and  keep  the 
land.(i) 

A.  L.  entitled  to  a  long  term  of  years  in  a  cottage,  de-  Testator  in- 
vised  as  follows:  "  I  give  and  bequeath  to  my  kinsman  ^"^3'^.'^"'' 
A.  P.  and  his  heirs,  all  and  whatsoever  I  shall  die  pos-  "  it  is  my 
sessed  of,  &c.  paying  certain  legacies  herein  mentioned;  ^  p^^^;^ 
also,  it  is  my  will  and  pleasure,  that  my  kinsman  W.  P.  wife  and 
the  elder,  his  wife  and  children,  shall  have  free  liberty  shall  h"v3 
and  power,  durino^  their  natural  lives,  to  dwell  in  the  ^^^^  li'^erty* 

1  1  T         •    «     /    1  .  1  ,  duriiie  their 

same  house  they  now  live  m     (which  was  the  cottage  lives,  to 
above  mentioned).     This  devisee  a-ave  such  an  estate  to  ^^^^^^  /"  ^'^^ 

'  c  same  house 

W.  p.  as  discharged  his  certificate  under  wliich  he  dwelt  they 
in  the  parish  where  the  cottage  was,    and  gave  him  a 
settlement.  (2) 

A  cottage,  held  for  a  term  of  years,  was  conveyed  in  Title  asad- 
trust  to  the  use  of  the  husband ;  he  died,  and  his  wife  "'"»'"3.'^'* 

to  cestui  que 

became  entitled  to  the  term  as  administratrix;  she  mar-  trust. 


(l)  Rex    -:.•.   Wiveliiigham,   Doug,  the  value  of  30I.,  nnd  it  was  argued  by 

767.      CaW.  121.      Roper  1/.   Rad-  the    counsel  against   the  settlement, 

diffe,  9  Mod.  167.  i8i.     10  Mod.  that  the  conveyance  from  the  trustees 

231.     I  Bro.  Par.  Cas.  45c.     Foone  and   other  legatees,   was  a   purchase. 

'V.  Blount,  Cowp.467.     Rex  v.  Nat-  See  also  Rex  i-.  Tiurant  Launceston, 

land,    Burr.    S.  C.  793.    S.  P.   cor.  ante,  71:  (1). 

Gould,  J.  and  recognized  as  law   by  {%)  Rex   %>.   Woburn,  Burr.  S.  C. 

Lord  Mansfield,  ib.     The  case  was  785.      perhaps   this   case  should   be 

pnt  upon  the  pauper's  title  under  the  classed  more  properly  under  the  head 

^'  iJl,  because  the  premises  were  under  o^  VzA  esrnte?. 

ried 


same 

nov 
live  in." 
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ried  again,  and  her  second  husband  acquired  a  settlement 
by  residence.  ( i ) 


guardian  in 
socage  re- 
siding on 
ward's  es- 
tate. 


Husb.^nd  of  T.  H.  3  8  years  before,  inclosed  a  piece  of  waste  land 
and  built  a  cottage  thereon,  which  he  occupied  till  his 
death.  In  1795",  ^^  ^^^  ^^^  son  mortgaged  the  premises 
for  a  term  of  500  years,  to  secure  20I.  which  remained 
unsatisfied.  The  son  married,  and  his  father  afterwards 
dying  intestate,  he,  as  the  heir  at  law^,  continued  there  for 
six  months,  when  he  likewise  died,  leaving  a  widow  and 
four  daughters,  three  of  whom  were  under,  14  at  the  time 
of  the  removal.  The  widow  continued  to  reside  on  the 
premises  with  her  daughters  more  than  40  days  before 
the  eldest  attained  the  age  of  14,  and  two  years  after- 
wards married  the  pauper,  and  with  him  and  the  chil- 
dren continued  to  reside  there  upwards  of  40  days  pre- 
vious to  her  remoYal,  the  estate  then  being  of  less  an- 
nual value  than  i  ol.  The  Court  were  of  opinion  that  a 
settlement  was  gained.  For  the  mother,  who  was  guar- 
dian in  socage  to  her  daughters,  had  a  right  to  elect 
whether  she  would  let  the  estate,  or  occupy  it  for  their 
benefit  and  use ;  and  unless  she  let  it,  the  law,  which  im- 
poses the  duty  of  a  guardian  upon  her,  would  necessarily 
protect  her  in  the  personal  occupation  and  superintend- 
ance  of  it.  The  only  difference  which  can  be  pointed  out 
between  the  cases  of  an  executor  or  administrator  and 
a  guardian  in  socage  in  this  respect  is,  that  the  one  is 
accountable  for  the  profits  by  statute  and  the  other  at 
common  law;  and  in  order  to  make  persons  irremov- 
able on  account  of  having  property  in  the  parish,  it  is 
not  necessary  to  have  a  beneficial  interest  in  it  for  them- 
selves, but  it  is  sufficient  that  they  reside  there  for  some 
beneficial  purpose  to  another.  (2) 


(i)     Mursley    v.    Graudborough,        (2)  Rex  x'. Oakley,  lo  East,  491. 

ante,  7c.  (i). 
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'    Thepauper'sfather  purchased  a  cottage  andland  for  less  ResKienc* 

^         ,  .01  cestuy 

than  30L  and  died,  having  devised  by  will  this  estate,  being  que  trust  by 
under  the  annual  value  of  lol.  to  a  trustee,  to  let  it  to  farm  pe"^'s^»«" 

'  of  devisee 

during  the  pauper's  natural  life,  and  pay  the  rents  thereof  to  in  trust 

her,  deducting  the  expences;  andafterher  death,  in  trust  for  |ement!^ ' 

the  use  of  his  right  heir.     The  pauper  was  held  to  ga^ii 

a  settlement  by  a  residence  of  more  than  40  days  after 

her  father's  death,  the  trustee  never  having  interfered.  * 

For  this  species  of  settlement  does  not  depend  upon  any 

term  in  a  statute,  but  is  an  excepted  case  in  the  law, 

standing  upon  the  rule  that  a  man  shall  not  be  removed 

from  his  own,  while  his  trustee  permits  him  to  occupy  it, 

and  from  which  nobody  else  has  a  right  to  remove  him. 

The  pauper  did  not  reside  in  the  character  of  tenant,  and 

whether  the  estate  was  legal  or  equitable,  it  was  her  own, 

and  she  could  not  be  removed  from  it  by  an  order  of 

justices,  (i) 

So,  also,   residence  by  the  husband  on  an  equitable  Residence 
estate  of  the  wife's  has  been  expressly  decided  to  give  a  ^^  vv-fe'T'' 
settlement.     A  house  was  vested  by  marriage  settlement  equitable 
in  trustees  to  the  separate  use  of  the  wife,  with  the  usual 
clause,   "  that  her  receipt  should  be  a  discharge  to  the 
trustees  for  the  rents  and  profits,  and  that  the  rents  should 
not  be  subject   to  the  husband's  debts,  &c."     The  hus- 
band and  wife  lived  in   the  house,   and  thereby  gained 
a  settlement,  for  the  wife  had  a  right  to  reside  on  her 
property,  and  to  communicate  it  to  her  husband.  (2) 

But  as  the  foundation  of  the  settlement  is  the  party's  But  there 
interest  in  the  premises,  he  must  have  either  a  legal  or  "  waior 
equitable  title  to  an  interest  in  possession.  (3 )  equitable 

give  a  set* 
(i)  Rex'v.  Holm, East  and  Waver         (3)  See  the  opinion  of  Lord  Ken-   ^^^"^^"^• 
Quarter,  16  East,  127.  yon,  C.  J.  Rex  v,  Chailey,  6  Term 

(2)  i.  e.  The  right  of  residing,  Rex     Rep.  755. 
"P.  OfFchurch,  3  Term  Rep.  114, 
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Fee  de- 
scends to 
wife,  and  is 
not  reduced 
into  posses- 
sion during 
her  life. 


An  estate  in  fee  descended  to  a  married  woman,  who 
died  without  either  she  or  her  husband  making  an  entry 
on  the  premises,  or  receiving  the  rents  or  profits.  The 
husband  gained  no  settlement  by  residence  after  her 
death,  for  the  heiress  did  not  reduce  the  estate  into  pos- 
session: and  in  order  to  make  the  husband  tenant  by  th« 
curtesy,  there  must  be  a  seisin  in  fact  in  the  wife.  ( i ) 


To  gain  set- 
tlement by 
curtesy, 
wife  must 
be  actually 
seised. 


A  grandson  went  upon  his  marriage  to  reside  upon  a 
cottage  belonging  to  his  grandfather,  who  agreed  to  make 
it  over  to  him,  and  an  agreement  to  that  purpose  was  of- 
fered in  evidence,  but  could  not  be  received  for  want  of 
a  stamp.  The  pauper  fitted  up  the  cottage,  and  resided 
on  it  as  his  own,  with  uninterrupted  possession  for  13 
years,  without  paying  any  rent,  or  any  thing  being  ever 
claimed  of  him  by  any  person  in  respect  of  it.  The  grand- 
father died  a  year  after  the  pauper  came  into  possession, 
leaving  the  pauper's  mother  his  heir  at  law.  The  hus- 
band did  not,  upon  her  death,  become  tenant  by  the 
curtesy;  because,  in  order  to  make  him  so,  there  must 
be  a  seisin,  in  fact,  by  the  wife  ( 2 ) ;  and  as  she  did  not 
reduce  the  estate  into  possession,  it  descended  to  her  son, 
who  being  seised  in  fee,  gained  a  settlement  by  residence 
on  the  premises.  (3 ) 


Quarantine. 
Husband 
gains  no  set- 
tlement by 
wife*s  right 
to  dower, 
unless  a 8- 
<igned« 


So  also  where  J.  A.  being  seised  of  a  house  and  orchard 
in  Stock,  died,  leaving  a  widow  and  one  son.  The  wi- 
dow, after  his  death,  put  the  house  in  repair,  and  en- 
tered upon  it  with  the  orchard.  Seven  years  after  she  in- 
termarried with  W.'"S.  who  was  settled  in  Painswick,  but 
resided  in  the  house  in  Stock  with  his  wife  and  two  chil- 
dren of  the  marriage  till  his  death,  which  happened  two 
years  afterwards.     The  widow  after  his  decease  conti- 


(1)   Rex    V,    Great    Farringdon, 
6  Term  Rep.  679.  aute,6i.  (4). 
(z)  Co.  Lit.  15.  b.  19.  a. 


(3)   Rex.  V.    Great 
6  Terra  Rep.  679. 
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nued  to  live  there  for  six  years  and  better.  The  Court 
were  of  opinion,  that  the  widow  gained  a  settlement  for 
herself  in  Stock,  by  residence  during  her  quarantine  after 
her  first  husband's  death.  But  they  held,  that  as  no 
dower  was  actually  assigned,  the  mere  right  to  it,  cou- 
pled with  •  residence,  did  not  give  a  settlement  to  the 
second  husband  there,  and  that  she  could  not  communi- 
cate that  w^hich  she  had  so  previously  gained,  to  him  and 
her  children  by  him.  ( i ) 

Upon  the  same  principle,  possession  of  a  chattel  interest,  Possession 
by  a  person  who  is  one  of  those  entitled  to  administra-  tkled'ToTi- 
tion  of    the  intestate's  effects,   is  not  sufficient,   unless  ministration, 
letters  are    taken  out  during  continuance  of  the    in-  ingitout, 

terest.(2)  gives  no  ' 

^    '  settlement. 

The  pauper's  father,  who  was  possessed  of  the  residue  Possession 
of  a  term  of  years  in  a  cottage  of  the  yearly  value  of  °^.^^^^^^*'^f 

•^         .  .  *='      .  .  liymtestate  s 

thirty  shillings,  died  without  a  will,  leaving  the  pauper,  son,  who 
and  another  son,  who  was  still  living,  and  took  his  distri-  ni,t7atiou ' 
butive  share,  and  part  of  his  father's  estate  and  effects  in  ^f'^r  term 
goods.     The  pauper  continued  in  possession  of  the  house  sufficient! " 
for  five  or  six  years,  until  the  term  expired ;   after  which, 
and  after  making  an  order  for  his  removal  to  another 
parish,  he  took  out  letters  of  administration ;  but  was 
held  not  to  have  acquired  a  settlement.  For  per  Probyn  J. 
though   "  if  he  had  taken  out  administration  during  the 
interest,  he  had  a  vested  right,  yet  taking  out  adminis- 
tration  after  the  term  expired,  could  never  give  him  an 
interest  in  the  expired  term,  in  which  he  had  none  dur- 


(i)  Rex.  nj,  Painsvvick,  Burr  S.  C.  by  possession  of  a  term  under  a  will 

783.  before  probate,  because  proof  of  the 

(a)  This  differs  from  the  case  of  an  will  is  unnecessary  to  vest  the  interest 

executor,  for  he  acquires  a  settlement  in  him. 


G   2 


Ulg 
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ing  its  subsistence  ( i ).  He  was  in  the  possession  merely 
as  a  tenant  at  will,  he  was  removeable  by  the  parish,  and 
his  right  would  have  been  without  foundation^  if  adminis- 
tration had  been  granted  to  any  one  else"  Chappie  J.  — 
"  There  was  no  time  during  the  continuance  of  the  lease 
when  the  pauper  was  irremoveable;  and  without  remain- 
ing forty  days  irremoveable,  a  settlement  could  not  be 
gained  by  him.  And  he  observed,  that  there  was  no 
agreement  at  all  between  the  brothers  that  the  pauper 
should  take  the  lease  as  his  distributive  share,  or  at  least 
no  such  agreement  appeared.  It  is  only  stated,  that  the 
other  brother  did  take  his  share  in  the  goods,  and  John 
(the  pauper)  did  live  in  the  cottage ;  but  it  does  not  ap- 
pear that  this  happened  in  pursuance  of  any  preceding 
agreement  that  it  should  be  so."  (2) 

Also  where  a  person  was  solely  entitled  to  the  admi- 
nistration durante  minore  cetate,  but  the  intestate's  chil- 
dren, being  minors,  had  a  joint  interest  in  the  term,  it 
has  been  decided  that  administration  must  be  taken  out 
to  procure  a  settlement. 

(i)  Rex  V.  Widworchy,  Burr.  S.C.  ministration  having  been   taken  out, 

109.     See  also  Rex  "z/.  Cold  Ashton,  after  the   order  of  removal,  the  ses- 

Burr.  S.  C.  444.  ante,  7  a.  (4).    It  is  sions  could  not  have  quashed  the  or- 

said  to  have  been  holden,  that  the  next  der,  though  administration   had   been 

of  kin  must  vest  his  right  to  a  term,  afterwards  taken  out,  for  they  could 

by  taking  out  administration  to   the  not  quash  a  good  order  of  removal  by 

affairs  of  the  intestate.     South  Syden-  a  matter  which  happened  ex  post  facto, 

ham  V.  Lamerton,  Cas.  Sett.  &  Rem.  S.  P.  per  Lord  EUenborough,  C.  J. 

103.  See  the  opinion  of  Lord  Kenyon,  Rex  i'.  Horsley,  8  East,  411.  and  in 

C.  J.  Rex.f.  OfFchurch,  3Term  Rep.  Rex  v.  North  Curry,  where  the  wi- 

114.     But  the  case  went  offupon  an-  dow,  entitled  to  administration,  sold 

other  point.    See  the  other  reports  of  the  term,  pending  an  appeal  against  an 

the  case,  i  Str.  57.  Fol.  93.  10  Mod.  order  for  her  removal,  and  afterwards 

388.    I  Sess.  Cas.  laa.  No.iij.    See  took  out  letters  of  administration,  she 

Rex  -y.Horfley,  8  East,  411.  was  held  not  to  acquire  a  settlement, 

(a)  Rex  V.  Widworthy,  ante,  (i),  although  the  term  in  the  premises  wag 

and  the  cases  there  cited.     Page,  J.  unexpired.  See  post.  85.  (a),  and  see 

put  this  case  on  the  ground,  that  ad-  Rex  v.  Horsley,  post.  86.  (i). 

A  cot- 
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A  cottage  and  garden,  of  the  yearly  value  of  twenty  Widow  enti- 

,  Ml-  .  ./.  i       1  i-i  tledtoadmU 

shillings,  was  m  consideration  ot  14I.  14s.  demised  to  nistration, 
S.  W.  the  pauper's  husband,  for  ninety-nine  years,  de-  ''"^ .  ^^^^ 
terminable  upon  three  lives,  at  two  shillings  rent.     He  jointly  inte« 
died  intestate,  leaving  his  widow  and  four  infant  children  premfseT^^ 
survivors.     She  resided  above  six  months,  and  then  sold  gains  no  set- 
the  premises.    BetWeen  two  and  three  months  after  which,  without  tak- 
she  took  out  administration  to  the  effects  of  her  husband.  ^"S  "  °"^- 
Lord  Mansfield  — "  In  these  cases  we  should  avoid  nicety 
of  distinction.     This  is  not  materially  different  from  the 
case  of  Widworthy  ( i ).     As  the  children  were  entitled 
to  two-thirds,  the  widow  is  not  properly,  and  in  the  sense 
of  the  cases,  the  sole  next  of  kin."     AshhurstJ. — "At 
most,  more  has  not  been  said  by  the  court,  even  in  the 
case  of  one  solely  entitled  in  every  sense,  than  that  such 
case  would  deserve  consideration."  (2) 

But  a  sole  next  of  kin  has  such  an  equitable  interest  in 
an  intestate's  leasehold  property,  as  will  confer  a  settle- 
ment before  administration  granted. 

W.  P.  died  intestate,  possessed  of  a  leasehold  house  in  Sole  next  of 
H.  of  40s.  per  annum,  leaving  a  widow  and  the  pauper,  seuSelu  * 
his  only  child  by  a  former  wife.  The  widow  died  a 
month  afterwards,  and  the  pauper,  who  had  occupied 
the  house  by  her  father's  permission,  continued  to  reside 
in  it  until  the  death  of  her  mother-in-law.  She  then  left 
the  house,  and  let  it  to  a  tenant,  who  occupied  it  for  three 
years,  and  paid  her  rent,  the  pauper  still  reading  with 
her  family  in  H.  The  court  ha\ang  taken  time  to  con- 
sider, held,  that  she  being,  after  the  death  of  her  mother- 
in-law,  the  sole  next  of  kin,  and  thereby  exclusively  en- 

(1)  Ante,  84.  n.  (i).  365.  S.  P.    But   see  the  opinion  of 

(a)  Rex  1/.  North  Curry,  Cald.  Lord  Kenyon,  C.  J.  Rex  v,  Offchurch, 
137.     Rex  V.  Chew  Magna,  Cald.,  3  Term  Rep.  114.  ante,  84(1). 

G  Q  .  titled 
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titled  to  the  administration  of  her  father's  personal  estate, 
gained  a  settlement  by  residing,  after  the  widow's  death, 
in  the  parish  where  the  intestate's  leasehold  property  lay. 
For  it  was  in  her  power,  at  any  time  after  she  became 
sole  next  of  kin,  to  clothe  herself  exclusively  with  the 
character  and  legal  rights  of  administration.  This  ex- 
clusive right  to  acquire  a  legal  title  to  the  property, 
coupled  with  the  actual  enjoyment  in  the  mean-time 
through  the  occupation  of  a  tenant,  gives  so  much 
colour  of  right  to  reside  where  the  property  is  situated, 
without  being  removed,  as  to  exempt  such  residence 
from  being  considered  as  a  vagrant  intrusion  into  a  pa- 
rish in  which  the  party  has  nothing  of  his  own  within  the 
purview  and  scope  of  the  poor  laws.  ( i ) 


Pauper  en-  The  pauper  was  entitled  to  the  equity  of  redemption 

equity'^of  ^^  Several  houses  mortgaged  by  his  father,  of  which  the 

redemption  mortgagee   had   recovered  possession   in-  an  ejectment 

leave  of  brought  against  the  pauper.     He  afterwards  obtained 

mortgagee  Jgave  to  inhabit  one  of  the  houses  which  was  untenanted, 

for  the  pur-  _  ' 

pose  of  over-  for  the purpose  of  overlooking  some  repairs^  which  he  pro- 
iT^irflahis  posed  to  do  upon  the  estate,  with  an  intention  to  sell  the 
no  settle-      same  and  pay  off  the  mortgage.  He  resided  three  months, 

and  did  nothing,  either  towards  the  repairs,  or  the  sale. 

He  gained  no  settlement,  for  he  had  neither  jtisin  re  nor 

ad  rem,  (2) 


ment. 


A. conveys  The  pauper  being  possessed  of  two  freehold  estates, 
to  trustees    conveved  them  to  trustees  to  be  sold,  and  the  money  aris- 

to  sell  pre-  ''  ^  ^  •' 

mises,  and  jng  from  the  sale  to  be  applied,  first  in  discharge  of  two 
poSe^;  mortgages  on  the  premises,  next  to  his  other  creditors 
1st,  twp        rateably,  and  the  surplus,  if  any,  to  him,  his  executors, 

(1)  Rex  V.  Horsley,  8  East,  405.       Rep.  771.   See  also  Rex  -y-Houghton- 
(a)  Rex  V.  Catherington,  3  Terra    le-Spring,  1  East,  247. 

admi- 
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administrators,  and  assigns.     Afterwards  he  got  posses-  2d,  Among 
sion  of  one  of  the  houses,  his  wife  taking  the  key  from  a  rateabVr** 
person  employed  to  clean  it,  but  without  and  against  the  3d,  The 
trustees'  consent.     The  case  further  found,  that  the  value  any,  to' A., 
of  the  house  was  less  than  the  amount  of  the  mortgages  ^^:    ^' 

«^   o        gams  no  set- 

and  debts.     The  pauper  gained  no  settlement  by  this  re-  tiement  by 
sidence,  for  he  had  no  interest  in  the  estate.     "  He  made  ^'^d  ^es?" 
an  immediate  conveyance  to  trustees,  not  a  mortgage^  to  dence 
sell  and  pay  off  two  mortgages,  and  other  debts ;   and  ^ees*  con- 
when  this  conveyance  was  made,  it  w^as  doubtful  whether  sent. 
there  would  be  any  surplus.     The  deed  says,  that  he 
shall  have  the  surplus,  if  any  :  he  had  only  a  chance  of 
a  residue,  and  had  not  a  right  to  continue  a  moment  in 
possession."  ( i ). 

Neither  does  it  make  any  difference  that  the  pauper  is 
suffered  to  remain  in  possession  by  the  trustee,  if  his  in- 
terest be  altogether  contingent  and  uncertain. 

The  pauper  purchased  a  leasehold  tenement  for  ninety-  a.  pur- 
nine  years,  determinable  upon  three  lives,   for  less  than  fg^/slhold 
30I.     He  afterwards,  in  consideration  of  lol.   advanced  for  less  thin 
by  W.  D.  and  for  other  valuable  considerations,  conveyed  fftj^wards 
the  whole  interest  in  trust  to  D.  to  let  the  premises,  and  conveyed 

n   1  1  r»  1  •         i<>  1  1  1    that  interest 

out  of  the  rents  and  prohts  to  repay  nmiseli  the  lol.,  and  in  crust; 
then  to  apply  the  rents  and  profits  to  the  separate  use  of  J^*'  ^°  P^J 
the  pauper's  wife  during  her  life;  afterwards  to  the  pau-  to  wife's  se- 
per's  own  use  for  life,  if  he  survived  her ;  and  afterwards  3d^^p^uper's 
among  their  children.     The  trustee  suffered  the  pauper  own  use, 
to  reside  in  the  house  above  forty  days,  until  becoming  yived  her ; 
chargeable,  he  w^as  removed.     It  was  argued,   ist,  that  femainderto 

1111  n  •  1  .     ,  .     herchildren. 

although  the  pauper  could  not  gam  a  settlement  m  his  a.  gains  no 
own  right,  his  purchase  being  under  30I.,  yet  he  took  a  ^^"subse"^ 
new  estate  in  the   premises  by  act  of  law,   by  virtue  quentresi- 


(i)    Rex  v.  St.  Michael's  Bath,  Doug.  629.  ante,  42.  (1),  more  fully 
reported. 

(J  4  of 
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of  which  he  acquired  a  settlement,  either  as  a  mortgagor 
in  possession,  or  by  virtue  of  his  wife*s  equitable  interest. 
But  held  otherwise,  for  this  was  not  a  residence  as  mort- 
gagor. Here  was  no  mortgage,  but  an  absolute  convey- 
ance in  discharge  of  a  debt,  which  non  constat  would  ever 
be  paid ;  and  if  paid,  would  only  raise  the  wife's  trust 
estate.  It  was  therefore  such  a  doubtful  contingent  in- 
terest, as  conferred  no  settlement  by  the  residence.  ( i ) 


'the  estate        And  it  is  not  only  necessary  that  the  interest  should  be 
vest^/f        certain;  but  it  must  likewise  be  vested  in  possession.    An 
posseisioii.     estate  in  remainder  or  reversion  does  not  confer  a  settle- 
ment any  more  than  one  in  contingency  or  expectation ; 
for  the  party  has  nothing  of  his  own  to  superintend,  which 
is  the  reason  why  he  is  rendered  irremoveable. 

A.  grants  an       Q^  ]y[^  beinff  seiscd  of  a  cottage  in  fee  by  indenture  of 

estate  in  fee  *-"  .  P  n        ^       ^ 

toB.,  re-  lease  and  release,  m  consideration  of  3  61.  therein  men- 
life  est^at^e      ^Jo^^d,  to  be  paid,  granted  and  conveyed  the  cottage 

B.  gams  no  in  fee  to  the  pauper,  his  son-in-law.  The  lease  contained 
by  residence  the  following  proviso:  "  Provided,  that  it  shall  and  may 
during  A.'s    }qq  lawful  for  the  said  G.  M.  to  live,  inhabit,  dwell  in, 

and  occupy,  the  said  cottage  or  tenement,  with  the  appur- 
tenances, as  he  heretofore  hath  done,  and  now  does,  for 
and  during  the  term  of  his  natural  life,  &c."  The  pau- 
per and  his  wife  resided  with  G.  M.  for  three  months, 
until  they  were  removed.  It  was  held,  that  the  word 
occupy  used  in  the  conveyance,  shewed,  th^t  it  was  the 
intentio^  to  reserve  a  life  estate  to  G.  M.,  and  not  merely 
a  liberty  to  inhabit  the  cottage  during  his  life.  The  pau- 
per therefore  had  only  an  estate  in  remainder,  which  was 
not  come  into  possession  at  the  time  of  the  removal,  and 
consequently  he  had  not  that  which  was  necessary  to  con- 
fer on  him  a  settlement,  namely  a  present  interest.  (2) 

(i)  Rex    V.  Tarrant   Launceston,         (z)    Rex  v.   Eatington,    4  Term 
Hil.  43  Geo.  III.     3  East,  az6. ;  and     Rep.  117. 
see  Rex  v.  Edinjton,  ante,  75.  (i). 

But 
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But  if  vested  in  possession,  it  is  immaterial  whether  But  if  vest- 
the  interest  is  defeasible  by  a  condition.     Thus,  a  mort-  ^,^'  ^"^^.' 

•'  '  though  de- 

gagee  in  possession  may  gain  a  settlement,  although  he  feasible. 
holds  the  estate  subject  to  redemption,  upon  payment  of 
the  sum  lent.(i) 

It  is  sufficient  likewise  if  the  interest  continues  during  Sufficient  if 
a  residence  of  forty  days.  JheTo  days 

of  residence. 

On  the  14th  November,  while  the  pauper  resided  in  Possession 
Blakemire,  a  freehold  estate  situated  there  descended  to  Venant  in  co-. 
his  wife  and  her  two  sisters,  from  their  grandfather,  as  parcenary 

*-'  had  agreed 

co-partners.  On  the  1 4th  December  following,  the  pauper  to  sell,  and 
entered  into  an  agreement  in  writing  to  sell  his  wife's  ^^^°'^  '^°"" 

o  ^  o  reyanceexe- 

share  to  the  husband  of  one  of  his  sisters ;  but  the  deeds  cuted. 
were  not  executed  until  the  end  of  February,  or  begin- 
ning of  March  following.  He  gained  a  settlement  by  re- 
sidence in  the  parish  during  that  time,  in  a  cottage  which 
he  rented.  For  the  contract  by  which  he  bound  him- 
self to  sell  was  executory,  and  the  conveyance  was  not 
executed  until  long  after  the  forty  days  were  expired,  till 
when,  the  title  remained  in  the  pauper.  (2) 


And  if  the  estate  is  vested,  the  premises  need  not  be  in  Prcjuises 
the  owner's  actual  occupation. 


need  not  be 
in  actual 
occupation. 


As  where  an  infant  of  the  age  of  six  years  and  a  half  infant  re- 
became  seised  in  fee  of  a  freehold  estate,  and  resided  in  "jsh" where*' 
the  parish  with  his  grandmother,  it  was  held  that  he  his  estate  is. 
could  not  be  removed.  ( 3 ) 

A  pauper  was  entitled  to  three  copyhold  and  a  freehold  Residence 
house,  as  heir  at  law  to  his  cousin.     He  agreed  to  let  the  icJd  vll"b  Ms 
freehold  house,  which  was  in  Sedgefield  parish,  to  W.  at  tenant,  as  a 

(i)  Ante,  74.  147-     aStr.  1132.    Rex -u.  Houghton 

(2)  Rex  V.  Dorstone,  1  East,  296.  Le  Spring,  i  East,  247.    See  also  Rex 
See  ante,  61.  v.  Dorstone,  ante,  (a),  S.  P. 

(3)  Rex  V.  Hasfield,  Burr.  S.  C. 

3l- 
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lodger,  to  '^,  jper  annum^  the  pauper  undertaking  to  sink  a  cellar, 
te"ations1ri  ^"^  make  some  repairs.  W.  accordingly  entered  and  oc- 
the  pre-       cupicd  the  premises  as  a  public  house,  and  the  pauper 

mises,  gives        pi  .        i        -.tt  r>i     f        i  f 

him  a  settle-  alter  such  posscssiou  by  W .  went  to  b.  lor  the  sole  pur- 
"^^°^'  pose  of  sinking  the  cellar,  and  making  the  repairs  agreed 

upon,  during  the  whole  of  which  time  he  resided  as 
a  lodger  in  W.'s  house.  He  was  held  to  gain  a  settle- 
ment upon  the  principle^  that  residence  in  the  parish  in 
which  the  party  has  a  freehold  estate  confers  a  settle- 
ment, whether  he  resides  on  the  estate  or  not,  or  whether 
or  not  he  is  in  the  occupation  thereof.  For  a  man, 
though  not  in  the  occupation  of  his  own  estate,  may  have 
many  reasons  for  wishing  to  live  in  the  neighbourhood  of  it, 
and  is  entitled  to  the  privilege  of  superintending  it.(i) 

The  law  is  the  same  when  the  landlord  has  only  a  lease- 
hold interest  in  the  premises. 

A  pauper  being  entitled  to  a  leasehold  house,  as  her 

father's  sole  next  of  kin,  demised  it  to  a  tenant,  who  paid 

her  rent.     She  resided  elsewhere  in  the  same  parish  with 

.    her  family,  and  was  held  to  haVe  thereby  acquired  a  aet- 

tlement.  (2) 


Possession         As  between   a  mortffaffor  and    mortgagee,  it  is  the 

as  between  ,        .      •  •  i  •  i  i 

mortgagor     party  who  IS  lu  posscssiou   that   gams  the  settlement, 
and  mort-     because  it  is  the  possession  which  decides  as  between  them 
the  right  to  the  occupation  or  pernancy  of  the  profits.  (3) 


gagee. 


A  beneficial  It  is  likewise  immaterial  whether  the  party  has  a  bene- 
ficial interest  in  the  estate :  a  mere  trustee  may  acquire  a 
settlement,  for  nobody  can  take  the  estate  from  him,  and 
it  is  sufficient  that  he  reside  in  the  parish  forty  days,  and 
cannot  be  removed  from  it.  (4) 


interest  im- 
material : 
trustee  gains 
a  settlement. 


(i)  Rex  1/.  Houghton  I^e  Spring,  (4)  Per  Ashhurst,  J.  Rex  1;.  Stone, 

I  East,  a47.  6  Term   Rep.   295.      ante,   69.  (4). 

(2)  Rex  1;.  Horsley,  8  East,  405.  Per  Le  Blanc  J.   Rex  v.  Oakley, 

(3)  Ante,  71,  ioEast,49i. 

Upon 
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Upon  the  same  principle  a  guardian  in  socage  ac-  AisoaguAr- 
quires  a  settlement,  and  also  a  subsequent  husband  in  her  socage. 
right.  (I) 

It  has  been  likewise  held  that  an  attainted  felon,  dis-  A  felon  con- 
charged  by  an  order  of  the  secretary  of  state  under  the 
sign  manual,  which  directed  his  name  to  be  inserted  in 
the  next  general  pardon,  having  afterwards  purchased 
a  copyhold  for  more  than  30I.  to  which  he  was  admitted 
upon  surrender  formally  made,  and  whereon  he  resided 
and  received  the  issues  and  profits  for  more  than  nine 
years  without  impeachment  of  his  title,  thereby  acquired 
a  settlement,  which  he  communicated  to  the  unemanci- 
pated  part  of  his  family.  (2) 

As  to  the  number  and  connexion  of  the  tenants,  it  Number 
forms  no  consideration  in  the  question  of  settlement ;  they  n"xion"d* 
may  be  tenants  in  co-parcenary,  joint-tenants  or  tenants  tenants  im- 
in  common.     A  tenant  in  common,  of  an  estate  of  inhe- 
ritance, may  acquire  a  settlement (3);    as  also  one  of 
three  co-parceners  by  residence  in  the  parish  (4);  and  as 
their  interest  is  equal,  it  seems  they  may  all  gain  settle- 
ments (5).     One  of  four  executors  was  settled  by  resi- 
dence in  the  parish  where  the  premises  were  situated,  out 
of  which  their  interest  accrued.     So  also  the  owner  of  a 
leasehold  interest  acquired  a  settlement,   although  the 
grantor  reserved  a  sleeping-place  (6),   or  although  the 
grantee  demised  all  the  premises  to  another,  excepting  a 
fourth  part.  (7) 


(i)  Rex  "J.  Oakley,  10  East,49i.  (4)  Rex  v.  Dorstone,  i  East,  296. 

(2)  Rex  v.  Haddenham.  15  East,  {$)  See  Rex  t/. Dorstone, ante,  (4), 
463.;  and  see  the  same  at  length,  post.  (6)  Rex  v.  Marwood,  ante,  70.  (4). 
chap,  xxvii.  Rex  v.  Uttoxeter,  Burr.  S.  C  538. 

(3)  Rex  1;.  St.Nyott's,  Burr.  S.  C.  (7)  MursleyT'.Grandborough,ante, 
132.  61.  (3). 

Neither 
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or  that  pau-      Neither  does  it  make  any  difference,  if  there  is  no 
Lud,  that  the  pauper  re< 
during  his  residence.  ( i ) 


Vewlihom    fraud,  that  the  pauper  receives  relief  from  another  parish, 

another 
parish. 


SECT.   II. 

Of  Settlement  by  Purchase  under  9  Geo.  I.  c.  7. 


9  Geo.l.  The  9  Geo.  I.  c.  7.  is  confined  to  cases  of  estates  ac- 

^'  ^*  quired  by  purchase,  for  which  a  consideration,  amounting 

to  3  ol.,  must  be  honajlde  paid  ( 2 ).  It  does  not  enable  per- 
sons to  acquire  a  settlement,  but  prohibits  them  from 
gaining  one  by  an  estate  purchased  under  certain  circum- 
stances. This  statute  may  be  considered  under  three 
heads,  ist.  To  what  estates  it  extends.  2d,  How  the 
value  or  consideration  is  to  be  computed.  3d,  What 
amounts  to  a  honajlde  payment  of  the  consideration. 

To  what  ist.  It  has  been  already  shewn,  that  the  act  extends 

o^GeaT.      ^^1  *^   cases  where  the  party  acquires  an   estate  or 
extends.       interest  in  lands  or  tenements  for   a   pecuniary   con- 
sideration. (3) 


Nature  of 
estate  im- 
material. 


The  nature  and  quality  of  the  estate  is  of  no  significa- 
tion. It  may  be  freehold,  copyhold,  or  leasehold.  The 
consideration  is  usually  paid  at  the  time  when  the  interest 
is  acquired ;  but  it  may  be  made  in  the  shape  of  an  an- 
nual reservation,  the  judges  seeming  inclined  to  consider 
such  case  within  the  statute,  at  least  for  the  purpose  of 
excluding  the  party  from  a  settlement. 


(1)  Rex   •».   Ufton,  3  Term  Rep.        (a)    See    the    words    of    sect.  v. 
251.  ante,  t^. 

(3)  Ante,  63. 

W.  B. 
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W.  B.  was  certificated  in  the  parish  of  Havent.     On  Grant  by 
20th  06lober   1748,  J.  M.  lord  of  the  manor  of  H.  i°or,°fine,' 
granted  by  copy  of  court-roll  "  to  W.  B.  and  his  heirs,  ^^■>  heriot, 
one  parcel  of  the  waste  ground,  called  the  Gravel-pit,  rwit,  is." 
parcel  of  the  manor,  and  within  the  parish  of  H."  then  ^/^J^J*^^^ 
of  the  value  of  thirty  or  forty  shillings.    W.  B.  by  virtue  wonh  looi.; 
of  the  grant  entered  on  the  premises,   (which  did  not  l]^l^l  JJ^^^in 
appear  to  have  been  previously  granted  by  copy  of  court  the  act,  and 
roll,)  built  a  house,  and  mortgaged  the  premises  for  lool.  settlement. 
The  mortgagee  sold  the  premises  in  1763  ;  and  on  the 
death   of  W.  B.,   his   heir   at  law  sold  the  equity   of 
redemption  to  the  purchaser.     It  appeared,  by  the  evi- 
dence of  the  steward  of  the  manor,  that  M.  the  lord  was 
in  the  habit  of  making  grants  of  such  parcels  of  the  waste, 
but  never  without  a  pecuniary  consideration.     No  evi- 
dence was  given,  whether  any  pecuniary  consideration 
was  given  for  this  grant,  but  it  appeared,  by  a  copy  of 
the  court-roll,  read  by  consent  in  the  court  of  king's 
bench,  that  W.  B.  was  admitted  in  the  year  1 748,  on  the 
lord's  grant,  to  one  parcel  of  land,   called  the  Gravel 
Land,  and  in  the  copy  of  his  admission  were  these  words — 
"  fine  one  shilling,  heriot  one  shilling,  quit-rent  one 
shilling;"    and  in   the  margin   of  all   the  copies   was 
inserted,  "  fine  one  shilling."     The  court  decided,  that 
it  was  a  purchase  within  the  statute,  and  that  W.  B. 
acquired  no  settlement.     Per   Ashhurst,   J.  —  A   pur- 
chase is  the  acquisition  of  something  for  an  equivalent. 
It  is  a  quid  pro  quo.     If  there  be  a  valuable  considera- 
tion, it  is  a  purchase  in  the  legal  sense,  and  it  makes  no 
difference   whether  it  come  in  the  form  of  a  present 
payment,  or  in  any  other  way.     Here  there  appears 
to  be  a  quid  pro  quo,  from  the  state  of  the  case,  and 
irom  the  entries  in  the  lord's  court,  which  have  been 
read ;  for  there  was  a  fine  upon  admission,  and  there 
was  a  valuable  reservation  of  a  heriot  and  rent;  and  that 
is  a  sufficient  foundation  for  a  purchase;    and   there 

having 
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Grant  of  a 
new  lease, 
on  payment 
of  two 
guineas. 


The  act  re- 
quires 30I. 
to  be  paid ; 
the  value  of 
estate  im- 
material. 
Gives  no 
settlement 
if  made  of 
more  value 
by  subse- 
quent im- 
provements. 
Otherwise 
where  he^ 
improves, 
sells,  and 
then  re- 
purchases. 
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having  been  a  consideration,  it  cannot  be  called  a  volun- 
tary gift."  (i) 

So,  where  the  dean  and_jchapter  had  granted  a  lease  for 
lives  to  the  pauper's  grandfather,  and  after  the  expiration 
of  the  lease,  the  dean  and  chapter,  on  the  pauper's  appli- 
cation, and  on  payment  by  him  of  a  sum  of  two  guineas^ 
granted  a  new  lease  of  the  premises  in  question  at  a  new 
rent  of  is.  to  hold  to  the  pauper,  his  heirs  and  assigns, 
for  three  lives,  Lord  Ellenborough,  C.  J.  observed,  that 
<*  there  would  be  no  difficulty  in  deciding  that  this  was  a 
purchase  under  30I.  within  the  statute."  (2) 

2.  The  act  makes  the  criterion  of  the  settlement  30I. 
bonajide  paid,  without  reference  to  the  real  value  of  the 
interest.  "  It  takes  the  value  of  the  purchase  from  the 
purchase-money  actually  paid,"  If,  therefore,  an  estate 
is  purchased  for  less  than  30I.,  and  the  purchaser  renders 
it  of  greater  value  by  subsequent  improvements,  he  does 
not  acquire  a  settlement  ( 3 ).  But  if  the  original  consi- 
deration be  less  than  30I.,  and  the  purchaser  improve  the 
premises,  and  afterwards  sell  them,  and  then  repurchase 
them  for  more  than  30I.,  it  will  confer  a  settlement,  and 
avoid  a  certificate.  (4) 

The  pauper  had  a  leasehold  of  5I.  per  annum  value,  for 
the  term  of  fifty  years,  for  which  he  paid  only  sixpence 
reserved  rent,  and  lived  on  it  twenty-five  years,  and  then 


(i)  Rex  'V.  Warblington,  i  Term 
Rep.  a4i. 

(a)  Rex  V.  Martley,  5  East,  40. 
But  see  the  case  of  a  surrender  of  an 
old  lease,  and  subsequent  grant.  Rex 
v.  Tarrant  Iiaunceston,  Cald.  209. 
ante,  68.  (i ) 

(3)  Rex  1;.  Dunchurch,  Burr.  S.  C. 
553.    X  Black  Rep.  596  —  598.  But 


Rex  V.  Benjoe,  a  Bott,  515.  n.  a.  is 
contra. 

(4)  Rex  v.  Stansfield,  Burr.  S.  C. 
205.  But  the  case  is  not  precisely 
in  point,  because  the  lessor  granted 
a  fresh  lease  to  the  assignee,  previous 
to  his  re-assignment  to  the  original 
lessee.  The  circumstance,  however, 
seems  of  little  importance. 

sold 


under  9  Geo.  I.  c.  7.  ^5; 

sold  the  remainder  of  his  term ;  it  was  considered  as  a 
clear  case,  that  he  was  settled  in  the  parish  where  his 
estate  lay.  (i) 

But  it  is  sufficient,  if  a  consideration  of  30I.  is  paid  by  30I.,  in- 
the  purchaser,  without  reference  to  the  subsequent  distri-  ll^^^^^J^for 
bution  of  the  purchase-money.     A  copyhold  tenement,   » copyhold, 
the  price  of  which,  with  the  fines  and  fees  paid  to  the  settlement. 
court,  amounted  to  30I.,  ffives  a  settlement  (2).     And  al-  I'^rolevi- 

11111P  I'l*         dence  re- 

though  the  deed  01  conveyance  express  the  consideration  ceived  of  the 
to  be  less  than  30I.,  parol  evidence  is  admissible  to  prove  c°nsidera- 
that  more  was  actually  paid.  (3) 

3.  The  consideration  of  30I.  must  be  bona ^ fide -paid  to  Purchaser 
the  vendor ;  but  if  he  receives  so  much,  it  is  immaterial  the  money, 
whether  the  purchaser  pay  it  out  of  his  own  funds,  or  ^'^• 
borrow  it  on  credit  (4),  or  whether  the  consideration  is  a 
debt  due  to  him  from  the  vendor  (5),  or  though  part  of 
the  money  is  given  to  him,  if  done  without  fraud  (6),  it 
is  sufficient  to  satisfy  the  words  of  the  statute. 

J.  S.  mortgaged,  to  the  pauper,  for  icl.  with  interest,  A.  mort- 
a  leasehold  interest,  determinable  on  lives,  which  cost  40I.  leasehold  t<» 
J.  S.  died  intestate,  not  having  paid  the   money,  and  ^/^f.  ^S}-* 

,  .,!•  .  1  TT  1        and  dies  m- 

owmg  thirty  shillings  interest  thereupon.     He  was  also  testate,  o\t* 


(i)  Rex  v.  St.  Mary,  Whitechapel,  (4)  Per  Lord  Kenyon,  C.  J.  Rex  v. 

Burr.  S.  C.  SS-      But  nothing  more  Chailiey,    6  Term   Rep.    755.    post, 

appears  in  the  case  than  the  pauper  97.  (a),  cites  Rex -y.  Tedford,    post, 

had  a  leasehold  interest.    The  mode  96. 

of  acquiring  it,  whether  by  purchase,  (5)  Rex  v.  Stockland,  Burr.  S.  C. 

or  operation  of  law,  is  not  set  out.    It  169. 

also  appears,  that  the  pauper  was  pos-  (6)   St.  Paul's,  Walden  v.  Kemp- 

sessed  of  this  lease  prior  to  9  Geo.  I.  ton,  ante,  (a;.    There  40s.  were  paid 

c.  7.  by  the  officers  of  the  parish  in  which 

(a)  St.  Paul's,  Warden  v.  Kemp-  the  purchaser  was  settled,  but  the  ses- 

ton,  Fol.  138.  sions  did  not  find  it  to  be  done  frau- 

(3)  Rex  V.  Scamratnden,  3  Term  dulently. 
Rtp.  374. 

indebted 
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ing  B.  also  indebted  to  the  pauper  by  bond  and  simple  contract 

oatadmhiis-  ^^  ^  ^^*  ^^^*     '^^^  paupcr  agreed  wlth  the  widow,  that 

tration,  if  she  would  renounce  administration,  she  should  have 

on  ihe  pre-  -^^^  husband's   goods ;    which   were  appraised   at   20s. 

mises.  He  This  beiuff   done  accordingly,    he  took  out  letters    of 

gains  a    set-       ,      .    .        °.  _,  f/'        .       .      ,  ,.  , 

tiement,  for  administration    to   b.    as   his  principal   creditor,    and 
a^consideri?  entered  upon  the  premises,  which  were  then  appraised 
tionofmore  at  25I.     He  was  afterwards  offered  30I.  for  them,  and 
'  *"  30 .      dwelt  there  eight  years.     The  court  were  unanimous, 
that  he  had  gained  a  settlement.     The  consideration  he 
has  hondjide  paid,  exceeds  the  sum  of  30I.,  and  he  re- 
mained upon  the  estate  irremoveable  forty  days,  (i) 

G.  purciia-        G.  contracted  for  a  house  and  curtilage  for  39I.  which 

pays°;ii  and  ^^^  conveyed  to  him,  and  his  heirs,  accordingly.     G.  paid 

B.  pays  re-  only  9I.  and  one  J.  B.  paid  the  remaining  30L  by  G.'s 

month  ifter  Order.     A  month  after  "wards  G.  mortgaged  the  premises 

G.  grants  ^q  j^  g^  foj.  a  thousand  years,  under  a  proviso,  to  be  void, 

him  a  mort-  *^  .  ^  .  ,  • 

gage  for  the  on  payment  01  the  money  in  a  year.     (jr.  continued  in 
r°urchasV*  Possession   four   years,   when  B.  entered,   by   virtue  of 
by  G.  which  the  mortgage,  and  a  release  of  the   equity  of  redemp- 
tTe^ment/^'^"  ^^^^'     '^^^^  ^^  ^^*  ^  ^^^^  within  the  act,  so  as  to  prevent 
G.'s  settlement;   "for  a  consideration  of  3 9I.  was   bond 
Jide  paid  to  the  vendor,  and  it  would  be  pretty  hard  to 
say  that  the  justices  had  a  power  upon  this  act  to  in- 
quire, whether  the  purchaser  borrowed  the  money,  or 
not."  (2) 

A.  pur-  The  pauper  agreed  to  purchase  of  R.  H.  a  copyhold 

copyhold  for  ^iGSSuage  in  Chailley,  which  R.  H.  had  before  mortgaged 
60I.,  mort-  to  C.  to  secure  the  sum  of  50I.  and  to  pay  for  the  interest 
50I.. :  he  of  R.  H.  therein  i  ol.  In  pursuance  of  this  agreement, 
borrow  S50I.  he  paid  R.  H.  lol.  w^ho  surrendered  the  premises,  4th 
pay  it  off,      November  1786,  to  him,  subject  to  the  conditional  sur- 

(i)  Rex  v,  Stockland,  Burr.  S.  C.     The  Justices  at  sessions  had  found  it 
169.  fraudulent.     But  the  court  of  K.  B, 

(a)  Rex  v.Xedford,  Burr.  S.  C.  57.    were  clearly  of  a  contrary  opinion. 

render 


Under  9  Geo.  I.  c.  7.  97 

render  which  had  been  made  to  C.  to  secure  the  col.     In  and  then 

•^  surrenders 

May  17905  the  pauper  borrowed  50I.  of  J.  H.  on  the  se-  the  premises 
curity  of  the  copyhold,  in  order  to  pay  off  C,  which  he  '^„'„'^y'iV^^* 
did  accordingly,  and  the  conditional  surrender  to  C.  was  hy  b.,  and 
discharged  the  8th  of  May.     On  the  same  day  he  made  a  sJi^'^thT  * 
conditional  surrender  to  J.  H.  to  secure  the  50I.,  and  on  estate  for 
4th  November  1795,  sold  the  estate  for  Sol.     Lord  Ken-  purchnsa  is 
yon,  C.  J. — "  I  am  not  able  to  distinguish  this  case  from  ""^  '^'•'^'" 

•^       '  ^5  theacu 

Rex  V.  Tedford  (i)."  It  has  been  argued,  that  this  was 
only  an  assignment  of  the  original  mortgage  from  the  first 
to  the  second  mortgagee,  and  that  the  mortgage  interest 
never  was  in  the  pauper ;  and  to  be  sure,  if  that  interest 
never  was  in  the  pauper,  it  would  be  difficult  to  say  that 
it  conferred  a  settlement  upon  him.  Then  it  is  said,  that 
though  the  mortgage  interest  did  pass  through  the  pauper, 
it  was  merelythe  mode  of  transferring  a  copyhold  interest 
from  one  person  to  another,  and  that  this  interest  did  not 
vest  in  the  pauper.  But  the  latter  part  of  the  proposition 
is  not  true ;  the  estate  did  not  pass  immediately  from  the 
first  to  the  second  mortojaffee :  there  was  an  interval* 


-cc?' 


though  a  short  one,  in  which  the  estate  was  vested  in 
the  pauper,  and  he  conveyed  it  to  the  sec(md  mortgagee. 
An  attempt,  however,  was  made  to  distinguish  this  case 
from  Rex  v.  Tedford,  by  saying  that  there  the  legal  estate 
was  in  the  pauper  for  a  longer  period  than  in  the  present 
case ;  but  that  cannot  furnish  any  real  ground  of  distinc- 
tion. If  this  had  been  a  freehold  estate,  every  judgment 
signed  against  the  pauper,  and  properly  docketed,  would 
have  attached  on  this  estate."  (2) 

But,  although  it  is  immaterial  whether  the  purchaser  The  pur- 
borrow  the  money  or  not,  yet  the  sum  of  30I.  must  not  must  be  bona 
only  be  actually  paid,  but  must  also  be  hondjide  paid  by  ^^^  i^^"^' 
him. 

(i)  Ante,  96.  (a).  (2)  Rexi/.  Chailley,6  Term  Rep,  755. 

VOL.  ir.  H  The 


9  8  Of  Settlement  hy  Purchase, 

A.  pur-  The  pauper  W.  contracted  with  I.  for  the  purchase  of 

chases  for  iii  iiiti 

39I.  17s.       a  copyhold  tenement,   wluch  had  been  previously  mort- 

il'sermort-  S^^^^  ^^  ^*  ^^^'  3  2^'  "^^^^  interest,  and  which  was  then 
gaged  to  B.    unpaid.     The  contract  was,  that  W.  should  pay  thirty- 
^lyl\\\jl  J^ine  pounds  seventeen  shillings  and  sixpence  for  the  tene- 
6d.,  and  two  ment,  which  was  to  include  the  thirty-two  pounds  due  to 
teist  t'oB.,  ^^^  mortgagee.    He  paid  seven  pounds  seventeen  shillings 
and  in  two    and  sixpence  in  pursuance  of  the  contract,  and  was  duly 
livers  up       admitted  to  the  premises  on  the  surrender  of  I.  subject  to 
wthour"      the  mortgage  surrender  to  B.     He  entered,  and  con- 
paying  the     tinued  in  possession  four  years,  during  which  time  he 
thiT  h^f  ^ '     paid  two  years*  interest  to  B.     He  then  delivered  up  the 
purchase  for  possession  to  B.  never  having  paid  the  mortgage  money. 
otherwise  if  The  court  were  of  opinion,  that  this  was  only  a  purchase 
he  had  given  for  7I.  17s.  6d.  as  he  purchased  only  the  interest  of  the 
sonaisecu-    mortgagor,  subject  to  the  mortgage.     The  estate  being 
after  v"rd      mortgaged  for  32I.  if  the  mortgagee  got  into  possession, 
mortgaged,    he  might  have  gained  a  settlement  upon  it ;  if  so,  he  was 
a  purchaser  for  32I.,  and  the  pauper  only  purchased, 
subject  to  the  charge.     If  the  pauper,  previous  to  the 
contract  for  the  purchase,   had  given  the  mortgagee  a 
personal   security   for   the  mortgage    money,   then   he 
would  in  fact  have  bought  an  estate  for  30I.,  though  part 
of  the  purchase  money  would  have  been  borrowed  on 
mortgage;    then  the  words  of  the  statute  would  have 
been  satisfied,   and  the   pauper  would  have  gained  a 
settlement,  (i) 


SECT.  III. 

ty  the  Residence* 

Criterion  of       No  onc  Can  be  removed  from  the  place  in  which  their 
freehold  is  situated  within  the  first  40  days  of  residence. 

(x)  Per  Ashhurst,  J,  Rex  1/.  Mattingley,  Grose,  J.  assent.  aTermRep.  it. 

But 
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But  if  he  quits  it  voluntarily,  and  becomes  indigent,  he 
cannot  be  removed  thither  unless  he  has  resided  40  days. 
The  mere  circumstance  of  being  irremovable  from  a 
place  is  not  a  conclusive  criterion  of  a  settlement  there. 
In  many  situations  beside  that  already  stated  persons 
cannot  be  removed,  although  they  have  not  acquired 
settlements.  The  true  criterion  of  settlement  in  any 
district  maintaining  its  own  poor  is,  whether  the  party 
be  removable  thither  on  the  ground  of  requiring  paro» 
chial  relief.  • 

This  depends,  in  all  cases  of  acquired  settlements, 
that  is,  where  residence  is  necessary,  "  upon  the  statute 
"  of  13  &  14  Car.  II.  c.  12.  which  directs  the  sending 
"  a  pauper  to  the  place  whe^  he  was  last  legally  settled 
"  for  the  space  of  40  days."  ( i ) 


In  order  therefore  to  acquire  a  settlement  by  estate,  40  days 

sidence 
the  parish. 


the  party  must  reside  40  days  in  the  parish  in  which  his  ^'^^"^^  m 


estate  lies,  and  while  his  interest  continues. 

Residence  for  twenty-eight  days  has  been  held  insuf-  Residence 

ficient.(2)  a8  days  in- 

But  the  days  need  not  be  continued ;  it  is  enough  if  Need  not  be 
he  reside  40  in  the  whole.     A  pauper  who  was  seised  of  ^^  "ucces- 

^  .  ^^^^  days. 

an  estate  of  freehold  and  inheritance,  in  common  with 


(i)  Per  Lee,  C.  J.     Rex  1;.  St.  ing  a  parish    and  who  cannot  be  re- 

Nyoit's,  Burr.  S.  C.  132.     The  sta-  moved  from  it. 

tute  13  &  14  Car.  11.  c.  i*.  does  not  (a)  Rex  1;.  West  Shefford,  Burr, 

expressly  mention  residence  as  owner  S.  C.  307.     See  also  Wookey 't;.  Hin- 

of  an  estate.     This  species  of  settle-  ton  Blewet.    An  order   removing  a 

ment  must  therefore   either   depend  person  ro  an  estate  which  had  de- 

upon  being  an  exception  to  the  modes  scended  to  him,  but  where  he  had  not 

of  acquiring  settlements  specified  in  the  resided,    was    q'jashed.      i  Str.  476. 

act,  or  upon  applying  the  term  "  So-  See  ante,  53.  et  seq. 
journer*  to  persons  lawfully  inhabit- 

H  2                                          his 
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his  mother  and  sisters,  and  lodged  sometimes  on  his  own 
estate,  and  sometimes  in  other  places  in  the  parish  off 
and  on  for  three  years,  but  never  for  the  space  of  40 
days  in  the  parish  at  any  one  time,  thereby  gained  a 
settlement.  ( I  )- 

Residence         ^Tid  it  makes  no  difference  whether  he  reside  on  his 

on  the  estate 

unnecessary,  own   estate,    or    at   another   person*s,    or    in    an   ale- 
house. (2) 

But  the  residence  must  be  while  the  estate  continues 
vested  in  the  person  claiming  a  settlement.  A  pauper 
being  entitled  to  administration  of  an  intestate's  effects, 
as  one  of  his  next  of  kin,  resided  for  three  years  in  a 
leasehold  house  which  belonged  to  the  intestate,  but  took 
out  administration  only  eighteen  days  before  her  re- 
moval. Lord  Ellenborough,  C.  J.  in  delivering  the 
court's  opinion,  observed,  that  the  pauper  could  not 
gain  a  settlement  by  taking  out  administration  at  that 
time.  The  grant  of  letters  of  administration  may  have 
the  effect  of  vesting  the  leasehold  property  in  the  ad- 
ministratrix, by  relation  from  the  intestate's  death,  so  a$ 
to  enable  her  to  bring  actions  for  all  matters  affecting  the 
intestate's  property,  and  to  make  her  liable  to  account 
for  the  rents  and  profits  from  that  time,  yet  such  re- 
lation cannot  operate  to  the  impossible  extent  of  render- 
ing her  not  removable  at  a  time  past,  when,  as  far  as 
the  letters  of  administration  were  concerned,  she  was 
removable  for  the  want  of  them.  (3) 


(i)  Rexi;.  St.  Nyott's,  Burr.  S.  C.  sole  next  of  kin,  and  gained  a  settle- 

132,    Rex  1/.  Sovvton,  Burr.  S.  C  125.  ment.     See  ante,  86.  (i).     But  the 

{%)  Supra,  (i),  and  also  Rex   v.  judgment  as  to  this  point  went  on  the 

Dorstone,  ante,  89.(2).        Rex   v.  supposition  that  administration  was  ne- 

Horsley,  infra,  (3).  cessary  to  entitle  a  sole  next  of  kin  to 

(3)  Rex  v.  Horsley,  8  East,  410.  a  settlement. 
In  this  case  the  pauper  was  entitled  as 

12  It 


Of  the  Proofs  necessmy  to  establish^  Sfc.  loi 

It  appears  from  the  foregoing  decisions,  that  the  inha- 
bitancy required,  depends  upon  the  same  principles  which 
govern  it  in  other  kinds  of  settlement,  and  may  perhaps 
be  safely  considered  as  regulated  by  such  determinations 
as  have  taken  place  respecting  them. 


SECT.  IV. 

Of  the  Proofs  necessary  to  establish  a  Settlement  by  Estate. 

It  is  necessary  to  prove,  ist.  That  the  party  had  either  Proofs. 
a  legal  or  equitable  interest  in  possession  in  lands  or  te- 
nements, situate  within  the  parish  or  town  where  it  is 
sought  to  settle  him ;  2d,  A  residence  of  40  days. 

ist,  Proof  of  the  party's  title  to  an  estate  is  one  of  the  i.  Proof  of 
most  important  and  extensive  subjects  of  the  law.  The  **"®* 
general  rules  for  the  admission  of  written  and  parol  evi- 
dence have  been  already  examined.  But  to  set  forth  and 
arrange  the  various  cases  of  title  to  which  they  are  appli- 
cable, would  be  a  task  of  much  labour,  and  comparatively 
of  small  use  to  an  essay  like  the  present. 

It  will  be  sufficient  to  remark,  therefore,  that  the  most  Usual  me« 
usual  method  of  deriving  titles  in  cases  likely  to  occur  in  riving  title" 
questions  of  settlement,   are,    ist.  By  descent,  as  heir  to  in  cases  of 
the  person  last  seised  of  a  freehold  estate.     2d,  By  copy 
of  court  roll,   when  it   is  a  copyhold.     3d,   By  mar- 
riage (i).     4th,  By  will.     5th,  As  executor.     6th,  As 
administrator.     7  th,  By  direct  conveyance  to  the  party 
for  whom  the  settlement  ts  claimed  (2).     8th,   By  long 
peaceable  possession. 

(i)  Ante,  258.  etseq.  (a)  Ante,  63. 

H    3  ISt, 


toz 


Of  the  Proofs  necessary  to  establish 


Proof  of 
title  by 
descent. 


Hearsay 
evidence  of 
pedigree. 


1st,  To  establish  by  title  a  descent  where  the  estate  is  a 
fee  simple,  it  is  necessary  to  prove,  that  the  ancestor  died 
seised  of  the  premises,  and  that  the  claimant  is  the  next 
heir  according  to  the  rules  of  succession,  as  by  law  esta- 
blished. What  any  of  the  family  who  are  dead  have 
been  heard  to  say,  or  general  reputation  in  the  family, 
entries  in  family  books,  monumental  inscriptions,  recitals 
in  deeds,  bills  filed  in  chancery  by  an  ancestor,  &c.  are 
allowed  to  prove  a  descent.  (^  i ) 


Proof  of 
death  of 
those  nearer 
in  blood. 


And  as  the  party  must  not  only  prove  himself  related, 
but  also  the  next  in  succession  to  the  ancestor,  if  there 
has  been  some  other  person  of  nearer  blood,  he  must  be 
shewn  to  be  dead,  without  issue.  In  such  case,  if  the 
fact  cannot  be  directly  proved,  it  will  be  sufficient  to  shew 
that  he  has  not  been  heard  of  for  seven  years,  in  order  to 
put  the  opposite  party  on  proof  that  he  still  exists  or  has 
issue.  (2) 


Proof  in 
estate  tail. 


Where  the  estate  is  in  tail,  whether  general  or  special, 
the  claimant  must  be  proved  next  heir  according  to  the 
limitation  described  in  the  conveyance. 


Title  to  2d,  A  title  to  a  copyhold  estate  is  generally  proved  by 

copy  o^f  '     producing  the  court-rolls.     But,  an  examined  copy,   if 
court  roll,     sworn  to  be  a  true  one,  is  equally  admissible  (3).     If  the 


(i)  Bull.  L.N.  P.  233.  lb.  294. 
Taylor  v.  Cole,  7  Term  Rep.  %. 

(a)  Rovve  V.  Hasland,  i  Black. 
Rep.  404.  See  also  Rex  -w.  Martley, 
5  East,  40.;  a  person  absent  30  years, 
and  not  since  heard  of  by  her  relations, 
may  be  presumed  dead.  A  minor  ap- 
prenticed to  the  sea  service  went  to 
sea,  and  had  not  afterwards  been  heard 
of.  The  court  was  of  opinion,  that 
according  to  19  Car.  II.  which  respect 
leases  on  lives,  and  also  i  Jac.  I.  c.  ii. 


respecting  bigamy,  the  presumption 
of  the  duration  of  life  with  respect 
to  persons  of  whom  no  account  can 
be  given,  ends  at  the  expiration  of 
7  years  from  the  time  when  they 
were  last  known  to  be  living;  and 
there  is  fair  ground  to  presume  their 
death  at  the  expiration  of  that  period, 
whenever  the  precise  term  of  their 
death  becomes  material.  Doe  v.  les- 
son, 6  East,  8c. 

(3)  Bull.  L.N.  P.  247. 

party 
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party  has  not  been  admitted  tenant,  his  relationship  to 
the  person  who  last  died  tenant  of  the  premises  must  be 
proved.     Here  it  will  be  necessary,  not  only  to  shew  the 
claimant's  relationship,  but  the  ancestor's  admission.     If  Local  cus- 
the  lands  go  according  to  any  local  custom  which  differs  regulate  dc- 
from  the  rules  of  descent,  as  established  by  common  law,  scent. 
that  custom  must  be  proved.     Customs  that  the  lands 
shall  go  to  the  youngest  nephew  ( i ),  or  the  eldest  daugh- 
ter (2),  or  that  they  shall  not  be  partible  between  heirs  How 
female,  are  of  this  kind  (3).      These  customs  may  be  p^fo^ed. 
proved,  by  producing  an  ancient  customary  of  the  manor, 
which  has  been  handed  down  with  the  court-rolls  (3), 
or  some  entry  in  the  court-rolls  defining  the  mode  of 
descent  in  the  manor  (4),  or  by  entries  of  persons  claiming 
in  that  character  having  been  admitted  tenants  (5).     But  Customs 
such  customs  are  to  be  construed  strictly,  and  the  com-  ^^'^.®" 

•''  strictly. 

mon-law  rules  of  descent  shall  prevail,  where  the  custo- 
mary mode  is  not  fully  established.  Thus  instances  from 
the  rolls  of  a  manor,  that  the  eldest  daughter  and  eldest 
sister  have  succeeded  to  the  copyhold,  do  not  extend  the 
custom  to  an  eldest  niece;  but  the  lands  shall  go  in  pre- 
ference to  the  male  heir,  according  to  the  rules  of  the 
common  law.  (<5) 

3d,  If  the  title  is  under  a  will,  and  the  party  claims  a  Proof  of 
freehold  estate,  not  only  the  testator's  death,  but  the  will  [oi^e^JholdL 
itself  must  be  produced  and  proved.  (7) 

If  the  interest  is  only  leasehold,  nothing  but  the  pro-  To  lease- 
bate  of  the  will  or  letters  of  administration,  with  the  will  bate.^^^^^^" 


(i)  Doe  V.  Mason,  3  Wils.  63.  (4)  Roe  ex.  detn.  Beebeev.  Parker, 

(2)  Denn  v.  Spray,  i  Term  Rep.  5  Term  Rep.  26. 

466.  although  no  entry  appeared  in  (5)  Doe  v.  Mason,  ante,  (1). 

the  rolls  that  any  person  took  accord-  (6_)  Den    ex.    dem.   Goodwin    v. 

ingtoit  Spray,  ante,  (a). 

(3)  Denn  -v.  Spray,  ante,  {%).  (7)  Astovvhich,fee»/,te,Vol.l.  SZ^^. 

H  4                             annexed. 


I04 


Of  the  Proofs  necessary  to  establish 


annexed,  are  legal  evidence  of  the  will,  as  in  all  questions 
respecting  personalty  (i). 


Claim  by 
executor  to 
lease  h' -Id, 
quxre,  if 
proof  of 
the  will 
sufficient. 


An  executor,  claiming  a  leasehold  as  such,  should  pro- 
duce the  probate  of  the  will.  But  as  a  term  for  years 
vests  in  him  without  probate,  qium^e^  whether  proof  of 
the  will,  and  entry  upon  the  premises  by  the  executor, 
would  not  be  sufficient,  as  in  cases  of  real  property,  espe- 
cially supposing  the  party  to  have  died  without  taking 
out  probate  (2). 


4th,  As  administrator. 


Proof  of 
title  by  ad- 
ministration. 


The  ecclesiastical  court  never  grants  an  exemplification 
of  letters  of  administration,  but  only  a  certificate  that 
administration  was  granted,  which  is  of  course  good  evi- 
dence of  that  fact  (3).  So  would  the  book  of  the  eccle- 
siastical court,  wherein  was  entered  the  order  for  granting 
administration  (4),  notwithstanding  a  subsequent  grant  of 
administration  to  another  person,  the  first  not  being  re- 
called. For  the  letters  of  administration  are  only  a  copy 
of  the  court's  original  minutes,  drawn  up  in  a  more  for- 
mal manner.  (5) 


(i)  Per  Lord  Kenyon  C.  J.  Rex 
v^  Netherseal,  4  Term  Rep.  a.ffS. 
ante,  34.  (i).  But  that  a  copy  of  the 
probate  is  evidence,  at  least  against  the 
executor,  see  Smartle  7;.  Williams, 
post,  (a). 

(2)  See  Rex  •o.  Stone,  6  Term  Rep. 
295.  But  there  the  pauper  proved 
the  will  three  days  previous  to  the  re- 
moval, as  to  the  effect  of  which  see  Rex 
<!■.  Horsley,  ante,  ico.  (3).  It  is  laid 
down  in  Bull.  L.  N.  P.  246.  that  a 
copy  of  the  probate  of  the  will  is  evi- 
dence of  S.  being  executor ;  but  a  copy 
of  the  will  would  not  be  evidence. 


Cites  Smartle  -v.  Williams  as   cited  by 
Hardvvicke  C. 

(3)  Garret  v.  Lister,  i  Lev.  25. 
Count  of  Manchester's  case  cited, 
ibid,  and  see  Bull.  L.  N.  P.  246.  It 
is  bid  down  in  Lewis  a/.  Brag,  Bull. 
L.N. P.  108.  that  the  book  or  copy 
of  it  cannot  be  given  in  evidence,  un- 
less it  be  proved  that  the  administra- 
tion under  seal  of  the  court  is  lost. 
But  this  determination  seems  over- 
ruled by  the  reasoning  of  the  court  in 
Elden  v.  Keddel,  post.  (5). 

(4)  lb/ 

(5)  Elden  -v.  Keddel,  8  East,  187. 

But 
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But  the  same  strictness  of  proof  is  not  required  to  as-  The  strict- 
certain  a  title  to  an  estate  in  cases  of  settlement,  as  would  required  b^ 
be  necessary  in  an  action  of  ejectment  ( i  >,  of  which  the  ^j-ctnents 
object  is  to  change  the  possession  and  affect  the  right,  in  c^ses  of ^ 
The  difficulties  are  lessened  by  the  admissibility  of  the  ^^"^^"^ent. 
pauper's  own  evidence ;  and  in  the  case  of  third  parties, 
such  as  contending  parishes,  peaceable  possession  is  strong 
evidence  of  title,  as  it  shews  an  acquiescence  by  those  who 
are  most  interested  to  dispute  the  enjoyment,  if  the  par- 
ties' right  could  admit  of  being  questioned. 

(i)  See  the  opinion  of  I^ord  Ken-     mot,  C.  J.    Rex  -u  Cold  Ashton,  ante, 
yon,  C.  J.  Rex  v.  Butterton,  4  Term     72.  (4;. 
Rep.  554.  ante,  74  (a),  and  of  Wi\. 


(     io6    ) 


CHAPTER  XXV. 

Of  Settlement  hy  Payment  of  Public  Taxes  of  the 
Parish, 


Division 
subject. 


of  "T^HIS  species  of  settlement  depends  upon  3  W.  III. 
c.  II.  s.  6.  which  enacts,  that  if  any  person  who 
shall  come  to  inhabit  in  any  town  or  parish  shall  be 
.charged,  and  pay  his  share  towards  the  public  taxes  or 
levies  of  the  said  town  or  parish,  then  he  shall  be  ad- 
judged and  deemed  to  have  a  legal  settlement. 


I.  Kind  of 
taxes. 


The  subject  will  be  best  explained  by  considering, 

I.  The  kind  of  taxes  or  levies  intended  by  the  statute, 
and  in  respect  of  what  they  must  be  payable.  2.  What 
constitutes  a  rating.  3.  What  amounts  to  a  paying. 
4.  W^hat  is  a  sufficient  inhabitancy. 


I.  Of  the  kind  of  taxes,   and  in  respect  of  what 
able. 


pay- 


Parochial 
taxes. 


In  general  a  settlement  may  be  gained,  not  only  by 
payment  of  such  taxes  as  are  strictly  parochial,  such  as 
the  poor's  rate  ( i  ,  but  also  of  any  other  public  tax 
which  is  charged  and  payable  within  a  parochial  Umit  (2). 
Such  are  a  church  rate  (3),  the  land  tax  (4),  and  other 


(i),  Openthaw    v.  Gorton,   Burr. 
S.  C.  522.  and  many  other  cases. 

(2)  Per  Holt,  C.  J.  Rex  -v  Blood, 
Comb.  410. 

(3)  Rex  V.  St.  Bees,  9  East,  203. 


(4)  Oakhampton  V.  Kenton,  Burr. 
S.  C.  5.  Rex  1).  Chidingfold-  ib. 
415. 


of 
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of  the  king*s  taxes  (i).  But  the  party  must  pay  in  the 
quality  of  a  parishioner.  Payment  towards  a  county 
bridge  therefore,  gives  no  settlement,  for  the  person  pays 
as  an  inhabitant  of  the  county,  and  not  of  the  parish  or 
town  where  he  lives  (2).  Also  the  statute  does  not  re- 
quire that  the  payment  should  be  for  an  entire  year ;  if 
one  who  is  rated  pays  his  share  for  a  less  time,  as  for  a 
quarter  of  a  year,  it  is  sufficient.  ( 3 ) 

Payment  of  the  following  taxes  confers  no  settlement,  Taxes  ex. 
in  consequence  of  express  provisions  made  by  statute: —     sTam^tl  ^ 

The  scavengers'  rate  and  assessments  for  the  repairs  of 
the  highway,  by  9  Geo.  I.  c.  7.  s.  6.;  duties  on  houses 
worth  5I.  yearly  rent  and  upwards,  by  18  Geo.  III. 
c.  26. ;  duties  on  houses  and  windows,  by  2 1  Geo.  II. 
c.  10.;  or  any  of  the  assessed  taxes,  by  43  Geo.  III. 
c.  161.   s.  5p, 

Prior  to  35  Geo.  III.  c.  loi.  the  account  on  which  a 
tax,  became  payable  was  of  no  importance  in  a  question 
of  settlement.  A  person  rated  to  the  land  tax  (4)  for 
his  salary  (5),  or  a  tenant  assessed  to  the  poor's  rate  for  a 
tenement,  however  small  in  value,  might  acquire  a  set- 
tlement. (6) 

But  it  was  thereby  enacted,  "  that^^-OTw  and  after  the  ^s  g.  iir. 
passing  of  this  act,  no  person  or  persons  whatsoever,  *^'^°^* 
who  shall  come  into  any  parish,  township,  or  place,  shall 
gain  a  settlement  in  such  parish,  &c.  by  being  charged 

(i)  Anon.  Comb.  282.  (5)  Rex  v.    Oakhampton,    Burr. 

(2)  Casesof  Sett.  1.  S.  C.  5. 

(3)  Rex  v.  Bramley,  Burr.  S.  C        (6)  St.  Mary  Le  Moor  v.  Heavy- 
75.  tree,  %  Salk.    478.  although   a  pur- 

(4)  Rex  •».  Chidingfold,  Burr  S.  C.  chase  for  less  than  30I.  Rex  f.  Worth, 
415-  and  see  Rex  v.  Axmouth,  8  Eaft>  Burr.  S.  C.  90. 

with, 


extends. 
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with,  and  paying  his  or  their  share  towards  the  public 
taxes  or  levies  of  the  said  parish,  &c.  for  and  in  respect 
of  any  tenement  not  being  of  the  yearly  value  of  lol." 

As  most  parochial  taxes  are  payable  by  reason  of  the 
occupation  of  a  tenement  situated  within  the  parish,  this 
statute  has  confined  the  acquisition  of  settlements,  by  rat- 
ing, within  narrow  bounds ;  because  where  a  tenement  is 
of  the  yearly  value  of  i  ol»  an  assessment  is  immaterial, 
since  the  occupation  confers  a  settlement  on  the  tenant* 
'       whether  he  is  rated  or  not. 

To  whom  it  In  construing  this  statute,  some  doubt  was  made 
whether  it  extended  to  persons  dwelling  in  the  parish  at 
the  time  it  passed,  the  words  seeming  to  relate  only  to 
those  "  who,  after  the  passing  of  the  act,"  shall  come 
into  any  parish,  &c.  But  the  court  were  clearly  of  opi- 
nion, that  the  legislature  meant  that  its  operation  should 
be  general ;  and  that  no  person,  after  the  passing  of  the 
act,  should  gain  a  settlement  by  being  rated  and  paying, 
&c.  whether  he  became  an  inhabitant  after  the  act  passed, 
or  resided  there  at  the  time.  ( i) 


SECT.  II. 

Of  the  Rating. 

Rating  ne-  i^p  jg  necessary  that  the  person  claiming  a  settlement 
should  be  actually  rated.  An  inhabitant  who  contributes 
to  support  the  poor  of  a  parish  or  vill  where  no  rate  is 

(1)  The  words  "  who  shall  come     Rex  -v.  Islington,  i  East,  483.    Rex 
into  any  parish"  mean,  who  shall  in-     v.  Alverthorpe,  ib.  n.  b. 
habit  there.     Per  Lord  Kenyon,  C.  J. 

made, 
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made,  cannot  acquire  a  settlement  ( i )  by  these  means. 
So  if  a  person  who  ought  to  have  been  rated,  pay  a  rate, 
without  beiug  assessed,  in  fact,  he  gains  no  settlement. 
A  father  who  had  a  small  estate,  agreed  that  his  son 
should  hold  it  for  a  year,  and  maintain  the  father  in- 
stead of  paying  rent.  Both  lived  on  the  premises  for  a 
year,  and  the  son,  who  paid  the  tax,  was  not  rated  in  his 
own  name,  but  in  his  father's  name.  He  gained  no  set- 
tlement: for  in  order  to  do  so  he  must  be  both  rated  and 
pay  (2);  and  it  makes  no  difference  that  payment  is  de- 
manded by  the  overseers  of  the  parish,  from  the  occu- 
pier, whose  name  is  omitted.  (3) 

But  thou<yh  the  rate  be  in  form,  or,  in  the  manner  of  where  rate 
making  it,  not  strictly  legal,  but  void,  yet  if  the  party  be  ^°'  ' 
rated  and  pay  to  such  rate,  he  shall  gain  a  settlement. 
For  it  would  be  hard,  when  there  is  in  effect  a  rating  by 
the  consent  of  the  whole  parish,  that  one  of  the  parish 
should  come  and  say  that  it  was  a  void  rate,  being  their 
own  making,  and  acquiesced  under,  and  the  money  paid 
accordingly  (4),  So  where  a  church  rate  was  made  upon 
householders  only,  instead  of  the  parishioners  at  large,  a 
party  who  was  rated,  and  paid  under  it,  obtained  a 
settlement.  For  it  was  a  public  tax,  charged  and  paid 
within  the  parish,  and  not  less  so  from  being  laid  too 
narrowly  (5).  But  the  party's  name  must  be  included  in 
the  rate  before  he  pays  it,  for  if  it  be  inserted  afterwards 
he  does  not  acquire  a  settlement.  (6) 

As  to  what  shall  be  a  sufficient  description  of  the  per-  Persoiu 
son  in  the  I'ate,  to  amount  to  a  rating ;  it  is  unnecessary  !^°s"ipuon 

(I)  Rex -y.  Friendsbury,   Eurr.   S.  Mary,  Newington,  19  Vin.  Abr.  386. 

C  644.  Rex  -v.  Lancaster,  ib.  384. 

{%)  Rex  i».  Lower  Walton,  Burr.  (5)  Rex  1/.  St.  Bees, 9  East,  203. 
S.  C.  100.     See  also  Rex  v.  Bram-         (6)  Rex   v.   Edgba&ton,  6   Term 

shaw,  ib.  98.  Rep.  540.  See  also  Rex  v.  St.Olave's, 

(3)  Rex  V.  Sarratt,  ib.  73.  post.  ill.  {%), 


(4)  St,  Giles,  Cripplegate,    and  St. 


that 
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th^t  the  occupier  be  expressly  named  in  the  rate,  if  he 
be  otherwise  sufficiently  described  therein,  so  as  to  shew 
that  the  parish  knows  that  he  is  an  inhabitant.  ( i ) 

A  person  lived  at  a  place  called  Roscoe's  Tenement, 
and  paid  taxes  in  that  parish  by  the  name  of  "  the  oc- 
cupier of  Roscoe's  (2)."  One  Hind  purchased  a -tene- 
ment for  1 2I.,  and  was  rated  to  the  land  tax  for  it  as 
*'  occupier  of  the  late  widow  Hooper's,  now  John  Hind's 
tenement  (3) ;"  and  to  the  poor's  rate,  "  occupier  of  late 
James  Hooper's,  now  Hind's ;"  these  were  sufficient  de- 
scriptions of  the  tenant  in  the  rate.  Also  a  rating, 
"  Thomas  Cliffi^rd  or  tenant,"  was  held  a  sufficient  rating 
of  a  succeeding  tenant.  (4) 

Whether  The  question  whether  a  man  be  rated  or  not,  depends 

tionof  fact."  iipo^  the  fact,  whether  it  appears  sufficiently  from  cir- 
cumstances, that  the  parish  officers  have  taken  notice 
of  him  as  an  inhabitant  (5 ).  The  insertion  of  the  name 
of  the  premises  therefore  is  a  sufficient  description  of  the 
tenant,  if  he  be  called  upon  and  pay  the  rate.  Thus, 
"  late  Lowbridge's  house  (6),'*  or  "  Bowden's  (7),  is  well 
'  enough :  also  a  rate  on  "  the  widow  Preston,"  she  being 
known  to  be  dead,  was  held  a  good  rate  upon  her  son, 
who  occupied  the  premises  and  paid  the  rates.  (8) 

Person  not        The  name  of  a  pauper  that  was  residing  under  a  cer- 
tificate was  inserted  in  a  church  rate,  and  no  sum  set 

(i)  See  Res  1;.  Painsworth,  Burr.  (6)  Rex  -v,  Walsall,  Cald.  35. 

S.  C.465.  (7)  Rex  v,  Openshdw,  Burr.  S.  C. 

(a)  Rex  'V.  Brickhill,  8.  Mod.  38.  S^^. 

(3)  Rex  v.  UfFculme,  Burr.  S.  C.  (8)  Rex  v.Heckmondwicke,  Cald. 
430.  103.      But    King's    Fair  v.  King's 

(4)  Rex  v.  Painswick,  Burr.  S.  C  Swinford,  Salk.  523.  2  Bote,  3  Edit. 
465.  See  Rex  «i;.Llangammarch,  post.  aa8.  contra. 

"3.(1). 

(5)  Per  Aston,  J.  Rex  ».  Walsall, 
Cald,  zi^ 

13  against 


Of  the  Rating.  i^* 

against  his  name,  but  marked  "  to  bring  security,"  and 
the  total  of  the  rate  was  cast  up  without  any  charge  upon 
him.  The  next  year  the  churchwarden  being  told  by  the 
pauper  that  he  had  got  a  certificate,  demanded  the  rate, 
being  is.  6d.  from  him,  when  the  pauper,  having  paid, 
the  overseer  figured  the  sum  of  is.  6d.  in  the  rate  (i). 
This  was  held  not  to  be  an  informal  or  irregular  rate,  ^ 
but  no  rate.  The  alteration  by  inserting  the  sum  was 
not  made  until  the  following  year,  by  the  churchwarden 
of  the  following  year,  without  any  authority  from  the 
parish,  or  consideration  had  by  them  concerning  the 
ability  of  the  person  rated.  (2) 

But  the  occupier  is  to  be  considered  as  assessed  to  the  Sum  need 
poor's  rate  when  his  name  is  inserted,  if  the  amount  of  his  ^^g/  ^^^' 
assessment  can  be  collected  from  other  parts  of  the  rate. 
Thus,  where  the  rate  professed  to  be  at  2S.  in  the  pound, 
and  the  tenant's  rent  was  inserted  in  the  rate,  it  was  held 
a  good  assessment,  for  his  proportion  was  thereby  ascer- 
tained. If  therefore  the  rate  be  received  from  him  under 
such  circumstances,  he  acquires  a  settlement.  (3) 


It  frequently  happens  that  both  the  names  of  the  land-  Where 
lord  and  occupier  appear  on  the  rate.     In  this  case,  if  it  landlord  and 
be  stated  in  the  rate  itself  that  the  landlord  is  the  person  tenant  m 
rated,  as  by  inserting  at  the  head  of  the  column  in  which 
his  name  stands,   "  landlords  rated,"  the  tenant  cannot 
be  considered  as  the  person  assessed,  although  he  pay  the 
rate  (4).     But  if  neither  be  assessed  in  terms  by  the  rate, 

(i)  SeeRex-y.Ediibaston,  ante,  109.  tained  doubts  as  to  rating  him,  havinj; 

(6).  prefixed  to  his  name  "  Quasrycertifi- 

(a)  Rex.i/.  St.  01ave's,Burr.S.C.  cate." 

787.  (4)  Rex-:^.  Carshalton,Burr,  S.  C. 

(3)  Rex.  «y.  Corhampton,    Doug.  809.    Rex  1;,  St,  John's   Southwark, 

621.   Cald.  io8.  in  which  case  the  pa-  Cald.  62, 
rish  officers  app«ared  to  have  enter- 

the 
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Land  tax,    the  question,  who  is  rated?  is  one  of  fact,  and  must  be 
collected  from  other  evidence.  ( i ) 

The  poor  rate  is  clearly  an  occupier's  tax,  and  so  is  also 
the  land  tax,  as  between  the  tenant  and  the  public,  for  all 
the  remedies  are  against  him.  If  therefore  the  names  of 
both  landlord  and  tenant  are  inserted  in  the  land  tax  rate, 
the  law  will  presume  that  it  was  intended  that  the  tenant 
should  be  rated,  where  the  rate  itself  is  silent  as  to  this  par- 
ticulai^,  and  there  is  no  collateral  evidence  to  supply  the 
defect.  For  it  is  the  tenant  who  ought  to  be  charged,  as 
being  the  person  against  whom  the  officer  of  government 
takes  his  remedy  in  the  first  instance,  although  the  land- 
lord is  directed  by  the  act  to  allow  the  sum  levied  out  of 
the  rent  (2).  Where,  therefore,  the  names  of  landlord 
and  tenant  were  inserted  in  the  rate,  without  declaring 
on  which  the  assessment  was  imposed,  the  tenant  was  held 
to  be  rated,  although  it  appeared  in  evidence  that  the 
landlord  had  been  formerly  rated,  and  that  the  tenant, 
after  paying  the  rate  four  years,  had  his  name  taken  off 
at  his  own  request,  by  reason  of  his  poverty.  (3) 

But  this  presumption  may  be  rebutted  by  collateral  cir- 
cumstances. The  name  of  both  landlord  and  tenant  ap- 
peared on  the  land  tax  rate  (4),  but  the  receipt  given  to 
the  tenant  was  for  "  so  much  assessed  on  the  landlord," 
it  was  held  that  this  receipt  related  back  to  the  time  of 
the  rate,  and  that  the  landlord  was  the  person  rated  (5). 
The  name  of  the  farm  Waynllwyd  was  inserted  in  the 
poor  rate,  without  reference  to  the  landlord  or  tenant. 

(i)  Per  BuUer,  J.  Rex  z;,  St.  Law-  (3)  Rex  1/.  Endon,  Cald.  173. 

rence,  Winchester,  Cald.  385.     Rex  (4)  This  rate  contained   a  column 

•v.  Endon,  ib.  374.  entitled,    "  -what  assessed  and  where 

(2)  Rex  1).   Mitcham,  Cald.   276.  situated, "  under   which  and  opposite 

where  the  court  were  of  opinion  that  to   the   pauper's  name  was    inserted 

the  occupier  was  rated  on  the  further  ^^  tenant."  BuVitr,  J.  lield  the  receipt 

ground,  that  the  rate  professed  in  the  to  be  strong  evidence,  that  the  tenant 

title  to   be  made   on  the   inhabitants,  paid  the  rats  as  agent  to  the  landlord. 

Rex     «y.    St.  Lawrence   Winchester,  (5)   Rex  v.  St.  James's,  Bury   St, 

Cald.  379.  Edmund's,  Cald.  t,%S' 

The 


Of  the  Payment.  II3 

The  landlord  paid  the  taxes  by  the  tenant's  desire,  who 
allowed  them  to  him  again.  But  it  appeared  that  the 
overseers  of  the  poor,  who  received  the  tax  from  the 
landlord,  knew  nothing  of  the  pauper,  nor  whether  he 
resided  at  the  farm  at  the  time.  It  was  held  that  he  was 
not  rated  so  as  to  acquire  a  settlement.  For  rating  the 
house  is  not  sufficient,  when  the  presumption  that  the  pa- 
rish could  not  but  know  who  was  the  occupier  is  nega- 
tived by  express  proof  of  the  fact.  ( i ) 


SECT.  III. 

Of  the  Payment, 

It  is  necessary  that  the  person  rated  should  pay  the  tax,  Person 
or  he  cannot  acquire  a  settlement  (2).     But  heVill  gain  'f  ^  '""'' 
one  by  being  rated  and  paying,  although  he  is  wrongfully  ^'^" 
assessed  for  premises  which  another  occupied  ;  for  these 
facts  amount  to  a  public  recognition  by  the  parish  of  the 
man's  inhabitancy  among  them.     The  pauper  went  to 
live  with  his  mother,  as  part  of  her  family,  at   S.  where 
she  had  a  house  and  small  parcel  of  land  -dihlch  she  occu- 
pied herself     Whilst  he  lived  with  his  mother  he  was  in- 
cluded in  a  house  and  church  rate  for  the  parish  of  S. 
being  charged  as  occupier  of  the  land  belonging  to  his 
mother.     He  paid  such  assessments,  although  he  did  not, 
during  any  part  of  the  year,  occupy  the  whole  or  any  part 
of  that  land,  or  ^any  other  house  or  land  in  that  parish. 
The  Court  were  very  clear  that  he  gained  a  settlement.  (3) 

Where  payment  of  the  rate  is  made  by  the  tenant  AlthougH 
rated,  it  may  confer  a  settlement  notwithstanding  he  is  "P^'"^' 

(i)  Rex-^-.Llangammarch,  aTerm  don,   Skin.6ao.'    Telburn  i;.  Boston, 

Rep.  625.    See   Rex   -u.    Painswick,  aSalk.jz,^. 
ante,  110.  (4).  (3)  rJx  ^^.  Stapleton,  Burr.  S.  C\ 

(Zl  See  Rex  -v.  St.  Nicholas  Abing-  649. 

^'OL.ii.  I  afterwards 
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afterwards  repaid  by  another  person.     Thus  it  has  been 
held  sufficient  if  the  tenant  actually  pay  the  land  tax  of 
^  his  premises,  although  it  was  afterwards  allowed  by  the 

laaidiord ;  for  the  parish  has  nothing  to  do  with  their 
private  agreements  ( i ).  A  tenant  was  duly  rated  to  the 
poor  tax,  but  his  landlord  was  under  agreement  to  pay 
all  taxes  for  him  but  the  poor  tax.  The  landlord  di- 
rected the  overseer  to  call  upon  the  tenant  for  a  quarter's 
tax,  and  to  tell  him  that  his  landlord  ordered  him  to  pay 
it,  and  would  allow  it  out  of  his  rent.  The  tenant  ac- 
cordingly paid,  and  notwithstanding  he  was  afterwards 
repaid  by  the  landlord,  he  gained  a  settlement  (2).  So 
also  a  custom-house  officer,  who  is  rated  to  the  land  tax, 
and  pays  it,  will  acquire  a  settlement,  although  the 
>  amount  is  either  actually  given  him  before  hand,  or  al- 
lowed him  afterwards  by  the  collector  of  the  customs.  (3) 


Payment  on       And  it  IS  enouo^h  if  the  money  be  in  fact  paid  by  him, 

tenants'  ,  i      i        •  .  ^  rm 

accounts.  through  the  intervention  of  an  agent.  1  ne  tenant  ot 
certain  premises,  for  which  he  was  duly  rated  to  the 
land-tax,  absconded ;  whereupon  the  landlord  desired 
the  collector  to  distrain  on  the  tenant's  goods,  "  other- 
wise he  'diould  lose  the  money."  The  collector  went  to 
the  house  for  that  purpose,  but  a  friend  of  the  tenant's 
paid  the  tax,  in  consequence  of  an  application  from  his 
daughter.  The  Court  were  clearly  of  opinion  that  thiii 
was  money  raised  for  the  tenant's  use,  for  which  an  action 
might  be  maintained  against  him.  The  money  was  ad- 
vanced by  a  friend,  in  order  to  protect  him  from  a  dis- 
tress, under  wliich  his  goods  would  otherwise  immediately 
have  been  taken.  (4) 


(1)  Rex  f.  Eramley,  Burr.  S.C 
75.  Rex  V.  Chidingfold,  ib.  415. 
Rex  V.  Fiilhnm,  ib.  488. 

(2)  R«x  v,  Opensbaw,  B.ur.  S,  C. 
52* 


(3)  Rex    t;. 

.   Oiikhampton 

,    Burr. 

S.C.  15.     Rex 

V.  Axmouth, 

8  East. 

Z^'i-  s.P. 

(4)  Rex  V. 

Bridgswater, 

8  Term 

Rep.jio. 

II 

But 

Of  the  Inhabitancy*  1 1  ^ 

Bat  it  is  necessary  that  the  rate  should  be  either  paid  Tenant 
in  fact  by  the  tenant  himself,  or  at  least  constructively  by  ^"^.^^  P^^  "' 
the  hands  of  his  agent.  An  exciseman  was  rated  to  the 
land  tax  for  his  salary,  but  never  paid  the  rate,  it  being 
jpaid  by  the  collector  of  excise,  and  not  deducted  out  of  the 
pauper's  salary.  He  gained  no  settlement,  for  he  neither 
paid  mediately  nor  immediately  ( i ).  It  is  sufficient  like- 
wise if  the  money  be  paid  bona  Jide  by  the  pauper,  al- 
though it  may  have  been  received  by  the  overseer  through 
a  mistake,  and  is  afterwards  returned  by  him.  (2) 


SECT.  IV. 

Of  the  Inhabitancy* 

It  is  equally  necessary  that  the  person  claiming  a  set-  party  must- 
tlement  shall  be  an  inhabitant  of  the  parish,  as  that  he  "^^i^^"- 
should  be  rated  and  pay.  If  he  reside  in  one  parish,  and 
is  rated  in  anotlier,  he  gains  no  settlement  in  either, 
under  the  provision  of  3  W.  and  M.  c.  11.  s.  6. ;  for 
that  statute  says,  that  any  person  who  shall  inhabit  in  any 
town  or  parish,  and  be  charged  with  and  pay  his  share 
towards  the  pubhc  taxes  of  the  said  town  or  parish,  shall 
thereby  obtain  a  settlement  (3).  It  seems  also  that  he 
must  be  an  inhabitant  for  the  space  of  40  days.  For  the 
rating  is  substituted  for  public  notice  (4),  in  which  last 
case,  as  well  as  in  all  other  kinds  of  settling,  a  residence 
of  40  days  is  required,  by  13  &  14  Car.  II.  c.  12.  (5) 

(i)  Rex  'li.  Weobley,  z  East,  68.       6  Term  Rep.  586. 
(2)  Rex    v.    Corlipmpton,   Doug.         (4)  Per  Lawrence,  J.  ib. 
621.    Cald.  108.  (5 )  See  Rex  a;,  St.Nicholas, Abing- 


I  %  SECT. 
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SECT.  V. 
Of  the  Proofs. 

It  is  necessary,  in  order  to  establish  a  settlement  by 
these  means,  to  prove,  i.  The  rating.  2.  The  payment. 
3.  The  inhabitancy. 

No  difficulty  can  arise  in  estabhshing  any  of  these  par- 
ticulars, except  the  rating,  as  they  may  be  proved  by  the 
pauper,  or  other  parol  testimony. 

The  best  evidence  to  prove  the  rating,  is  the  rate  itself. 
Notice  must  be  served  therefore  upon  the  parish  officers 
to  produce  it  at  the  hearing  of  the  appeal.  Parol  testi- 
■  '  mony  is  inadmissible  to  prove  the  pauper's  assessment  ( i ), 
without  proving  such  a  notice,  or  giving  some  evidence 
that  the  rate  is  lost  or  destroyed. 

(i)  Rex  V.  Coppul,  a  East,  25.  and  v.  Issey,  Bufr.  S.  C.  826.  which  seems 
tee  ante,    vol.  i.  540.     Yet  see  Rex    contra. 


-"A 
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CHAPTER   XXVI. 

Of  Settlement  hy  Acknondedgment  of  the  Parish, 

T^HE  several  kinds  of  settlements,  explained  in  the  Settlement 
preceding  chapters,  are  acquired  by  act  of  the  party.  }*gy^^°°^^* 
But  a  parish  or  town,  having  the  management  of  its  own 
poor,  may  confer  one,  by  acknowledging  that  a  particular 
person  has  acquired  a  settlement  there,  which,  in  most 
cases,  estops  them  from  afterwards  controverting  the  fact, 
either  as  to  the  party  himself,  or  those  who  claim  set- 
tlements through  him.  ( i ) 

But  this  acknowledgment  must,  to  affect  the  parish,  be 
made  by  certain  prescribed  modes ;  for  the  parish  officers 
have  no  power  to  settle  a  person  in  their  parish  by  other 
acts  or  declarations  (2).  No  person  gains  a  settlement  in 
a  parish  by  having  acted  as  a  parishioner,  and  been  treated 
as  such  in  every  other  respect,  beside  being  rated  or  receiv- 
ing parish  relief.  J.  C.  kept  a  public  house  in  the  parish  of 
A.  for  36  years  (3).  Reserved  as  a  juror  upon  court 
leets  within  it,  and  was  appointed  to  work  towards  the 
repair  of  the  highways,  and  kept  watch  and  ward  there. 
Sometime  after  he  came,  he  was  seated  in  the  church  by 
the  churchwardens  as  a  parishioner ;  and  during  his  resi- 
dence, the  churchwardens  and  overseers  distributed  to 
him,  among  other  parishioners,  certain  yearly  gifts 
and  charities   which  were   to   be  given  annually  to  the 

(i)  As  to  how  far  it  is  coaclusive,  field,  C.  J.  Rex  v.  Weston  St.  Law- 
see  post.  rence,  Burr.  S.  C.584 

(z)  See  th(B  opinion  of  Lord  Mans-         (3)  The  value  did  not  appear. 

I  3  parishioners 
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parishioners  and  inhabitants  of  A.  only.     He  was  held 
not  to  be  settled  in  A.  ( i ) 

A  parish  iliay  acknowledge  a  pauper  to  be  settled  with 
them  in  three  ways,  ist.  By  relief.  2d,  By  certificate. 
3dj  By  neglecting  to  appeal  against  an  order  of  removal. 


went. 


SECT.  II. 

Of  ackno*wledgi7ig  a  Settlement  hy  Relief 

Mere  relief       The  bare  fact  of  a  pauperis  having  been  I'elieved  in  a 
of  settle-      particular  instance,  is  no  proof  of  his  being  settled  where 

he  was  relieved.     He  might  be  relieved  as  casual  poor  ; 

and  if  in  want  of  relief  while  in  the  parish,  the  parish 

officers  were  bound  to  give  it,  whether  settled  there  or 

elsewhere.  (2) 

The  pauper,  who  was  a  widow,  proved,  that  a  consi- 
derable time  after  their  marriage,  her  late  husband  went 
to  live  in  Chatham  parish,  away  from  his  wife  (3),  and 
exercised  the  trade  of  a  cordwainer  there.     She  did  not 


(i)    Rex    1;.   Abbots   Lnngley,    %  direct  evidence  of  his  having  gained  a 

Bott,   3  Edit.   125.   PL  163.    Fitzg.  settlement  by  any  other  means,  to 

459.     Bar    K.  B.  285.    But  Foley,  prove   which,   he    was  not    directly 

110.      reports    the  decision   contra,  examined. 

T))e  question  made  in  the  case  was,  (2)  Per  Lord  Kenyon,  C.  J.  Rex 
whether  being  treated  as  a  paiishioner  -o.  Chadderton,  a  East,  27.  The  re- 
amounted  to  constructive  notice  so  as  lief  was  applied  for  and  obtained  when 
to  entitle  a  pauper  to  a  settlement  by  the  pauper  buried  his  wife, 
residence  under  i  Jac.  I.  c.  17.  and  (3)  She  resided  in  the  same  parish, 
as  J.  G.  was  alive  and  examined,  these  See  8  East,  499.  n.  (a), 
ficts  could    not    be    considered    as 

know 
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know  whether  he  acquired  a  settlement  in  C.  or  elsewhere, 
but  knew  that  he  received  relief  from  C.  more  than  once, 
being  at  one  time  a  fortnight,  and  at  another  for  a  longer 
period,  in  the  parish  workhouse,  from  illness ;  that  he 
died  in  the  workhouse,  and  wa^  buried  at  the  parish 
expence;  but  that,  during  all  the  time  he  was  so  relieved, 
he  resided  in  Chatham.  The  Court  of  K.  B.  were  of 
opinion,  that  this  was  not  sufficient  evidence  to  prove 
the  husband  settled  in  C. 

Lord  EUenborough,  C.  J.  "  On  subjects  of  this  sort  it 
is  important  that  there  should  be  one  uniform  rule,  as  far 
as  is  consistent  with  law ;  and  the  rule  having  been  laid 
down  by  Lord  Kenyon,  in  the  King  v.  Chadderton,  that 
the  bare  fact  of  giving  relief  to  a  pauper  within  the  parish 
was  no  evidence  of  his  settlement  there,  because  it  might 
be  given  to  him  as  casual  poor,  it  is  proper  to  abide  by  it. 
In  that  case  indeed  the  rehef  was  only  administered  once ; 
and  it  seems  necessary  to  consider,  whether  its  having 
been  administered  more  than  once,  or  several  times,  alters 
the  case,  and  differs  this  in  substance  from  the  other ;  for 
each  instance  in  itself  might  not  be  evidence  of  the  settle- 
ment, and  yet  it  might  be  difficult  to  say  that  several 
instances  might  not  furnish  the  conclusion.  At  the  same 
time,  however,  it  is  to  be  observed,  that  though  the  relief 
were  given  for  any  length  of  time,  the  inference  may  be, 
either  that  the  party  receiving  it  was  a  settled  inhabitant,  or 
that  his  settlement  could  not  be  known.  But  that  would 
brinjy  it  to  an  alternative  case,  on  which  the  sessions  mioht 
draw  their  own  conclusion,  and  the  difficulty  would  stiU 
exist.  Upon  the  whole,  therefore,  i,t  appears  to  me  as 
the  better  rule  to  adopt,  that  it  does  not  amount  to  evi- 
dence of  the  settlement,  and  there  would  be  great  im- 
policy in  admitting  it  to  have  any  weight ;  for  if  the 
parish  officers,  by  giving  relief  to  a  pauper,  were  to  be 
making  evidence  against  themselves,  as  to  his  settlement 

14  in 
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in  their  parish,  it  would  make  them  perform  their  duty  to 
casual  poor  with  great  reluctance;  and  therefore  it  is  more 
consonant  to  humanity  and  pohcy,  and  to  the  rule  of  law 
laid  down  by  Lord  Kenyon,  to  say  at  once  that  it  is  no 
evidence  of  the  settlement,  than  to  leave  it  as  a  matter  of 
inference  in  each  case."  The  order  of  removal  founded 
upon  this  evidence,  and  an  order  of  sessions  confirming 
it,  were  therefore  quashed.  ( i ) 

Otherwise  But  where  a  parish  relieves  under  circumstances  which 
^^^^r  ^asir  1  ^^^^^^^  ^^  supposition  of  its  being  given  to  the  party  as 
poor.  casual  poor,  it  is  evidence  that  he  is  settled  there. 

Relief  in  a  The  paupcr's  husbaud,  thirty-eight  years  old,  w^as  born 
loreign  ^^^^  always  lived  in  A.,  but  W.  a  township  maintaining 
its  own  poor,  had  at  various  times,  during  forty  years 
past,  relieved  the  father  of  the  pauper,  and  different 
members  of  his  family,  while  they  resided  iri  another  town- 
ship, by  taking  some  into  the  workhouse,  relieving  some 
in  other  ways,  providing  coffins,  and  defraying  theexpence 
of  the  funerals  of  others.  This  was  held  sufficient  evi- 
dence of  the  pauper's  husband's  father  being  settled  in  A. 
For^^r  Lord  EUenborough,  C.  J.  "  the  relief  was  given 
by  the  township  of  W.  to  the  father  of  the  pauper's  hus- 
band, and  to  the  different  members  of  his  family ;  and 
this,  while  they  were  residing  in  another  township.  This 
was  evidence  of  the  father  of  the  pauper's  husband's  set- 
tlement in  W.  at  that  time ;  and  this  is  stated  to  have 
been  done  at  different  times  during  the  last  forty  years ; 
the  particular  periods  are  not  material ;  for  no  other  set- 
tlement has  been  established  since.  And  all  things  are 
presumed  to  continue  in  the  same  state,  unless  something 
be  shewn  to  the  contrary.  Then,  the  only  evidence 
set  up  against  this  is,  that  of  the  birth  of  the  pauper's 
husband  in  A.,  which  is  no  more  than  prima  facie  evi- 

(i)  Rex  -u.  Ch.sthaiD,  8  East,  498, 

1 3  dence 
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dence  of  settlement  there."  And,  as  contrasted  with  the 
evidence  on  the  other  side,  is  the  weakest  evidence  of  set- 
tlement. ( I ) 

The  pauper's  grandfather  came  into  S.  with  a  cer- 
tificate from  O.  in  1727.  On  appeal  against  a  removal 
to  S.  no  evidence  was  given  of  the  pauper,  his  father,  or 
grandfather  having  gained  a  settlement  in  any  other 
place  since  the  date  of  the  certificate,  but  it  was  proved 
that  the  pauper  and  his  family  had  been  relieved  by  S. 
when  residing  in  the  several  townships  of  L.  and  W. 
The  court  were  of  opinion  that  there  was  nothing  to  rebut 
the  presumption  of  a  settlement  in  S.  from  the  repeated 
acts  of  relief,  while  the  pauper  and  his  family  were 
residing  out  of  the  township,  and  there  was  no  reason 
why  S.  should  have  relieved  the  pauper  while  residing  in 
other  parishes,  if  the  officers  had  not  known  that  he  was 
settled  with  them.  (2) 

It  appears  from  these  cases,  that  relief  is  oxAy  prima  facie  Relief  only 
evidence  of  settlement ;  as  it  amounts  to  no  more  than  ^"j^j^^j^Jg'^o* 
shewing  the  opinion  o^  the  parish  that  the  pauper  was  settlement. 
settled  with  them ;  (3)  the  parish  may  rebut  it  therefore, 
by  proving  that  the  person  so  relieved  was  settled  at  that 
time  in  some  other  place. 

An  estate  in  M.  was  conveyed  to  the  pauper  by  his 
father,  in  consideration  of  natural  love  and  affection, 
and  loL,  and  he  resided  upon  it.  He  afterwards  re- 
ceived a  certificate  from  U.  and  was  occasionally  relieved 
by  that  parish  during  his  residence  at  M.  This  certifi- 
cate was  considered  as  conclusive  upon  U.  as  to  his  settle- 

(1)  Rex  V.  Wakefield,  5  East,  335.  (3)-  Per  Lord  Ellenborough,  C.  J. 
and  see  ante,  vol.i.  a86.  Rex  v.  Maidstone,  12  East,  553. 

(a)  Rex  V.  Stanley  cum   Wren- 
thorpe,  ij  East,  350. 

ment 
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ment  only  up  to  the  period  when  it  was  granted ;  and  it 
was  not  even  made  a  point,  that  the  subsequent  relief 
carried  it  further  down,  so  as  to  defeat  the  settlement 
which  the  pauper  would  otherwise  acquire  by  residence 
on  his  estate  at  M.  ( i ) 


SECT.  III. 

Of  acknowledging  a  Settlement  hy  Certificate. 

Effect  of  TThk  operation  of  a  certificate,  in  protecting  parties 

certi  cate.  ^^qyh  being  removed,  will  be  shewn  in  another  place. 
The  object  at  present,  is  to  consider  its  effect  upon  the 
settlement  of  those  persons  to  whom  it  refers. 

"  A  certificate  is  a  most  solemn  acknowledgment  by 
the  parish  who  gave  it,  that  the  parties  who  are  the  sub- 
ject of  it  are  their  legally  settled  inhabitants ;  it  is  a  sort 
of  adjudication  that  they  are  so ;  and  when  the  persons 
certificated,  or  their  children,  become  actually  chargeable, 
the  parish,  who  gave  the  certificate,  is  bound  to  receive 
them.  (2) 

Antstoppel.  It  concludes  the  parish  which  gave  it  from  controvert- 
ing any  fact  which  is  there  set  forth,  as  against  the  parish 
to  "dohom  it  is  given,  (3) 

1.  As  to  Th^  parish  cannot  therefore  dispute  the  marriage  of 

parties'         persous  whom  it  has  thereby  acknowledged  to  be  man  and 

OTjrriage.        * 

())  Rex  V.  Ufton,    3  Term  Rep.         (3)  All  SaiiUs  v.  St.  Giles,  a  Salk. 

aji.  post.  124.  (2).  530.    Rex -y.  Lubbenham,  4  Term 

(a)  Per  Lee;  C.J.  Rex  v.  Head-  Rep.  a8i. 
corn,  Burr.  S.  C.  253. 

wife. 
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wife  ( I ).  They  admit  it  legal  in  all  its  consequences, 
-and  are  bound  to  maintain  the  subsequent  issue  of  the 
parties,  as  if  one  had  really  taken  place.  (2) 

It  may  also  bind  a  parish  to  admit  the  legitimacy  2. 1.egiti- 
of  a  spurious  child,  born  previously ;  and  although  the  bllurd.  * 
certificate  is  obtained  by  the  desire  of  that  parish  where 
the  party  was  then  resident,  and  where  the  child  was 
born,  it  is  equally  conclusive,  provided  the  latter  is  not 
guilty  of  fraud,  and  has  not  misled  the  parish,  grant-  if  no  fraud. 
ing  it  by  false  information  respecting  t;he  cliild's  legi- 
timacy. (3) 


A  certificate  also  granted,  previous  to  the  woman's  de-  Certificate 
livery,  will,  if  properly  expressed,  bind  a  parish  to  receive,  the  bastard 
and  provide  for,  a  child  which  is  afterwards  born  illegiti-  '^'^^^* 
jnate  in  the  parish  to  which  the  undertaking  is  given  (4) ; 
and  by  such  acknowledgment,  that  he  is  an  inhabitant,  his 
family  may  derive  settlements  through  him  in  the  same 
manner,   as  that  of  any  other  person  lawfully  settled  ip. 
tlie  parish.  (5) 

A  certificate  is  only  conclusive  of  the  facts  it  sets 
forth,  and  their  legal  consequences.  If  it  acknowledge 
A.  and  B.  as  man  and  wife,  the  parish  is  bound  to  re- 
ceive and  provide  for  all  the  subsequent  issue  of  A.  and 
B.,  as  their  lawful  children,  until  they  have  acquired 

(1)  Rex  V.  Headcorn,  supra,  (i),  desired  the  son  to  be  included  in  it, 

and  ante,  vol  i.  270.  the   court  woujd   have   understood  it 

(a)  New  Windsor  -v.  White  Wal-  to    be   fraud.     Per   Lord  Mansfield, 

tham,  I  Str.  186.  ibid.     Yet  see  Rex   v.  Lubbenham, 

(3)  Rex  T.  Tostock,  Burr.  S.  C.  post.  124.  (a.) 
737.    Though  the  justices  should  not         (4)  Rex  'u.  Ipsley,  Burr.  S.  C.650. 

iuve  found  fraud  ;  yet,  if  the  pauper,  and  ante,  vol,  i.  *88. 
to  whom  the  certificate  was  granted,        (j)  lb. 
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some  other  settlement  (i).     But  they  must  be  proved 
their  issue. 


Conclusive 
up  to  what 


And  it  is  conclusive  only  up  to  the  period  when  granted. 
A  pauper  having  gained  a  settlement  by  residence  on  his 
estate  at  M.,  afterward  received  a  certificate  from  U.,  and 
was  occasionally  relieved  by  U.  while  he  continued  to  re- 
side at  M.  It  was  held  beyond  all  doubt,  that  though  the 
certificate  was  conclusive  at  the  time  it  was  granted,  it 
was  afterwards  done  away  by  the  pauper's  residence  on 
his  own  property  (2) ;  and  the  law  is  the  same  where  one 
takes  a  tenement  of  the  value  of  i  cl.  a-year  in  a  parish, 
and  is  afterwards  certificated  there,  he  gains  a  settlement, 
notwithstanding  the  certificate,  provided  he  reside  there 
afterwards  forty  days.  { 3 ) 


Conclusive, 
how  far. 


It  is  reasonable,  that  a  certificate  which  operates  as  a 
kind  of  estoppel,  should  protect  the  parish  which  acts 
immediately  upon  the  faith  of  it,  so  far  as  not  to  permit 
the  certifying  parish  to  dispute  or  falsify  such  tacts  as  it 
contains.  But,  as  an  estoppel,  it  is  not  to  be  favoured^ 
because  its  tendency  is  to  prevent  the  investigation  of 
truth;  it  is  therefore  conclusive  evidence  only,  as  between 
the  parishes  by  whom  it  is  granted,  and  that  to  whom 
it  is  given.  It  is  indeed  strong  evidence  against  the 
certifying  parish,  in  its  dispute  with  any  other  place  (4), 
but  it  is  not  so  conclusive  but  they  may  disprove  the 
facts  alleged,  if  in  possession  of  sufficient  testimony  to 
do  so. 


(i)  See  New  Windsor  v.  White 
Waltham,  ante,  123.  (a). 

(a)  Rex  V.  Ufton,  3  Term  Rep. 
ajl.  ante,  12a.  (1). 

(3)  Rex  V.  Findern,  Cald.  446. 
The  pauper  had  only  resided  a  month 
in  M.  when  he  obtained  a  certificate 


fiom    U.    and    see    Rex    'v.    Leek 
Wooton,  16  East,  118. 

(4)  Per  Hf>lt,  C.  [.  All  Saints  v 
St.  Giles,  2  Salk.  530.  Per  Buller,  J, 
Rex  nj.  Lubbenham,  4  Term  Rep. 
25 1.  But  Honiton  m.  St.  Mary  Axe, 
2  Salk.  53J.  is  contra. 

Thus, 
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Thus,  if  A.  give  a  certificate  to  B. Acknowledging  the 
pauper  as  their  parishioner,  they  are  bound  to  receive 
and  maintain  him  as  settled  with  them,  whenever  he  be- 
comes chargeable  to  B.;  but,  if  B.  remove  him  back  to 
A.  and  A.  find  that  he  is  actually  settled  in  C,  A.  may 
send  him  thither  ( i ).  So,  where  a  woman  believing  her 
husband,  then  abroad,  to  be  dead,  contracted  a  marriage 
de  facto  with  P.  who  was  settled  at  L.  The  first  husband 
returned,  afler  which  the  woman  and  P.  obtain  a  cer- 
tificate from  L.  to  T.  acknowledging  them  to  be  le- 
gally settled  there,  the  wife  not  being  described  by 
name,  L.  cannot  dispute  the  fact  as  against  T.  but  as 
against  any  other  parish,  L.  is  not  precluded  from 
inquiring  into  the  truth  of  the  case,  and  shewing 
that  the  woman's  settlement  is  with  her  first  hus- 
band. (2) 

A  certificate,  though  not  delivered  to  the  parish  into  Certificate 
which  the  pauper  comes  to  inhabit  under  it,  is  an  ac- 
knowledgment by  the  parish  granting  it,  that  the  pauper 
was  settled  with  them  when  it  was  given ;  yet  it  does  not 
prevent  the  pauper  from  gaining  a  settlement  in  the  cer- 
tificated parish  after  it  was  granted ;  but  according  to 
one  case,  it  is  conclusive  evidence  of  the  settlement,  up  to 
the  time  when  it  was  granted.  (3) 

(i)   All-Saints  v.  St.  Giles,  ante,  ter  is  not  thereby  prevented  from  re- 

Z24.  (4).  moving  the  pauper,  it  seems  hard  that 

(2)  Rex  V.  Lubbenham,  ante,  124.  the  certifying  parish  should  be  con- 
(4).  eluded  by  it  in  the  same  manner  as  if 

(3)  Rex  "v.  Buckingham,  Cald.  64.  the  parish  to  which  it  certifies  had  been 
That  it  is  prima  facie  evidence  between  compelled  to  refceive  him  on  the  faith 
the  parish  granting  the  certificate,  and  of  the  certificate.  See  the  opinion  of 
that  to  which  it  is  directed,  seems  Wright,  J.  Rex  v.  St.  Nicholas,  Har- 
very  clear;  for  it  is  an  acknowledg-  wich,  Burr.S. C.  171.  and  thedistinc- 
ment  by  the  former  that  the  pauper  tion  taken  by  Lord  Kenyon,  C.  J. 
is  settled  with  them.    But  as  the  lat-  Rer  v.  Wensley,  5  Term  Rep.  154. 

SECT. 
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SECT.  IV. 

Of  acknowledging  a  Settlement  hj  not  ai-tjpealingfrom  an 
Order  of  JRemovaL 


Effects  of  ae- 
knowledg- 
tuents. 


Order  cf  rc- 

movaljwhe:  e 
parties  re- 
sided under 
a  certificate. 


The  effect  of  an  acknowledgment  by  acquiescence 
under  an  order  of  removal,  is  more  extensive  than  those 
already  mentioned.  An  acknowledgment,  by  relief,  is 
no  more  than  prima  facie  evidence  of  settlement  in  all 
cases.  If  by  certificate,  it  is  conclusive  against  the  pa- 
rish which  grants  it,  in  questions  between  it  and  the 
parish  to  which  it  is  delivered.  But  an  order  of  re- 
moval, executed  and  unappealed  from,  is  conclusive  on 
the  parish  upon  which  the  order  is  made,  against  all 
the  world  ( i ).  It  is  so  where  the  paupers  reside  under 
a  certificate.  A.  obtained  a  certificate  from  E.  to  B. 
A  son  of  his,  born  under  this  certificate,  went  with  his 
wife  and  family  to  reside  in  M,  who  removed  them  by 
an  order  back  again  to  B.  This  order,  not  having  been 
appealed  from,  is  conclusive  that  the  husband  is  settled 
in  B.  even  as  between  that  parish  and  E.  fi'om  which  it 
received  the  certificate.  (2) 


Order  re- 
ir.oving  as 


Under  such  circumstances,  therefore,  an  order  remov- 

husband  and  ing  two  persons  as  man  and  wife,  is  final  and  conclufive 

of  that  fact,  and  settles  them  as  such  in  the  parish  to 


wife 


(1)  Rex  t'.  Chalbury  and  Chipping    401.      Rex  t;.  FtUongley,  a  Term 


Farrinsdon,  ^  Salk.  488.  PerBullerJ. 
Rex  -y  Kennelworth,  a  Term  Rep. 
598.  Rex  -v.  Corsham,  it  East,  388. 
and  see  Rex  v.  King's  Norton,  a  Salk. 


Rep.  709.  Per  Lord  Kenyon,  C  J. 
Rex  'u.  Chilverscotton,  8  Term  Rep. 
178. 

(2}  Rex  t:  Ealin?,  Cald.  471. 


which 
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which  they  are  removed  ( i ).  It  is  equally  conckisive  of  a 
marriage  where  the  woman  is  removed  as  married,  with- 
out her  supposed  husband  (2).  From  hence  it  follows, 
that  it  is  conclusive  of  the  derivative  settlement  of  after- 
born  children ;  for  their  settlement  muft  depend  upon 
the  validity  of  their  parents'  marriage,  and  cannot  be 
controverted  without  controverting  the  marriage,  which 
has  been  already  admitted.  (3) 

And  if  the  woman  be  described  in  the  order  as  the  As  wife  con- 
wife  of  A.  it  is  conclusive  of  the  husband's  settlement  (4),  husband's 
although  it  has  not  given  her  the  addition  of  wife,  pro-  settlement. 
vided  she  is  called  in  it   by  her   supposed  husband's 
name  (5).     Likewise  if  she  is^removed  as  E.  S.  widow,  it  So  of  widow, 
is  equally  conclusive  that  her  husband,  if  living,  is  settled 
in  the  parish.     Because  the  order  conveys  a  notice  on 
the  face  of  it,  that  the  husband's  settlement  might  come 
in  question  under  it ;  for  being  removed  as  a  widow  the 
presumption  is,  that  she  was  removed  to  the  place  where 
her  husband  was  settled.  (6) 

But  an  order  unappealed  from  is  only  conclusive  of  Condndes 
the  settlement  of  persons  mentioned  in  it,  and  their  fa-  perLns^'* 
milies.     A  man  and  his  wife  were  removed  from  H»  to  mentioned. 
N. ;  they  had  a  son  at  the  time  of  the  removal,  who  lived 
in  a  dwelling  house  in  N.  which  he  rented  separate  and 
independent  of  his   father,    and   he   was  not  removed 
by,  uor  mentioned  in  the  order,  nor  was  he  then  any  part 
of  his  father^  s  family.     Per  Curiam^  The  order  of  remo\^ 
unappealed  from  is  concluiive  as  to  the  father  and  mo- 

(i)  Rex-j.  Silchester,Biirr.  S.  C.  (4)  Rex,-!?.  Hinxwonh,    Cald,- 42. 

551.  sme  vol.  i.  470.  Rex  v.  Binegar,  R^sx  nu  Leigh,  Doug.  45.    Cald.  59. 

S.  P.  Ibid.  &  7  East,  377.  Rex  -v.  Ealing,  ante,  ia6.  (a). 

(2)  Ante,  vol.  i.  470.  (5)  Rex  i,-.  TovTcester,  Cald.  497. 

(3)  Re<  «/.  Wodchester,Burr.S.C.  (6)  Rex  v.  Rudgley,  8  Term   Rep. 
191.     Rex  v.  St.  Msry,  L-amlieti^,  620.  ante,  Tol.i.  a7i.(a} 

^  Term  Rep.  615. 

tker. 
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ther,  but  riot  as  to  the  son,  because  he  is  not  mentioned 
in  it,  and  the  sessions  have  expressly  found  that  he  was 
settled  at  H.(i) 

To  be  con-        An  Order,  to  be  conclusive,  must  be  honajide  obtained 

cuted. 

An  Older  ^^  ^  parish  obtain  an  order  of  removal,  and  then  aban- 

abandoned     don  it,  consenting  to  take  the  pauper  back,  without  giv- 
nothing!^      ^"g  ^^  parish  to  whom  it  is  directed  the  trouble  of  ap- 
pealing, it  concludes  nothing.     A  party  may  give  up  a 
judgment  intended  for  his  own  benefit.  (2) 

To  be  con-        But  to  be  thus  fkial  and  conclusive,  it  must  not  be  ex 

elusive  It  facie  null.  It  must  appear  on  the  face  of  the  order,  there- 
must  not  be  *^,  .  .  .  . 
ex  facie  null,  fore,  to  be  made  by  two  justices  having  a  competent  ju- 
risdiction {3).  Yet,  it  seems,  that  it  is  not  permitted  to 
'  the  parish,  against  whom  it  operates,  to  shew  it  void  by 
circumstances,  dehors  the  instrument  itself,  for  they  must, 
in  such  a  case,  appeal  in  the  regular  course  of  proceed- 
ings, or  they  are  concluded  by  it.  An  order  of  removal 
from  A.  to  S.  was  executed,  and  not  appealed  from.  S. 
discovering  that  the  paupers  were  settled  in  C.  removed 
them  thither.  C.  appealed,  and  relied  upon  the  original 
order,  unappealed  from,  as  conclusive  of  the  settlement 
in  S.  To  repel  which,  S.  proved,  that  this  order,  and 
the  examination  on  which  it  was  founded,  were  signed 
and  taken  by  the  two  justices  separately;  and  that  one  of 
them,  although  a  magistrate  for  the  county  in  which  the 
order  was  made,  took  the  examination,  and  signed  the 
order  at  his  own  house,  situate  in  another  county.  The 
Court,  after  taking  time  to  consider,  were  of  opinion,  that 
this  order  was  only  voidable  and  not  absolutely  void,  and 

(i)  Rex  1/.  Southowarm,  i  Term     658.    Rex  -v.  Diddlebury,  la  East, 
P-ep.  353.  359-  S.  P. 

(a)  Rex  "y.LlanrhyddjBurr.  S.C.         (3)  RexT.Chilverscoton,  8  Term 

Rep.  178.  ante,  ij6.  (i), 

thre«* 


by  not  appealing  from  an  Order  of  Removal.  Wp 

therefore  as  the  parish  of  S.  had  not  appealed  against  it, 
they  were  concluded  by  it.  ( i ) 

It  must  also  be  made  to  a  place  to  which  a  removal  can  And  to  a 
be  made,  and  which  has  officers  who  may  watch  over  its  P^^'^  ^-x^^i 

^  '  ^  ''  overseers. 

interests,  and  appeal  against  such  orders  as  affect  them 
without  due  foundation.  An  order  of  removal  directed 
to  A.  which  is  only  a  large  village  maintaining  its  poor 
in  common  with  the  rest  of  the  parish,  is  a  nullity,  and 
cannot  become  the  subject  of  appeal  so  as  to  conclude 
any  thing.  (2) 

But  if  it  be  directed  to  the  parish  at  large,  and  served  if  Sheeted 

,  .  .  ,  .      .  1  •   1  .         •         .  to  a  parish 

on  a  township  witnm  it  which   maintains  its  own  poor,  atlaige,  and 
that  is  sufficient.  served  on 

township, 


sufficient. 


The  parish  of  Kirkby  Stephen  consists  often  different 
townships,  maintaining  their  own  poor  separately ;  one  of 
them  is  also  called  the  township  of  Kirkby  Stephen.  An 
order  was  made  for  removing  a  pauper  from  N.  to  the 
parish  of  Kirkby  Stephen.  It  was  directed  to  the  church- 
wardens, &c.  of  the  parish  of  Kirkby  Stephen,  and  the 
pauper's  settlement  was  adjudged  to  be  in  that  parish ; 
but  the  order  was  delivered  with  the  pauper  to  the  town- 
ship of  Kirkby  Stephen,  which  did  not  appeal.  In  a 
question  concerning  the  pauper's  settlement  upon  a  re- 
moval from  the  township  of  Kirkby  Stephen  to  that  of 
Whatton,  in  the  same  parish,  Lord  Mansfield — "  This 
case  resembles  very  much  that  in  Viner,  of  Rex  x>.  Step- 
ney (3).  The  township  of  the  parish  which  is  named  in 
the  order,  and  to  which  the  pauper  is  bronght,  ought  to 
appeal.  The  justices  are  not  obliged,  nor  perhaps  is  it 
in  their  power  to  take  notice  of  the  divisions  of  parishes. 

(i)  Rex  t/.  Stotfold,  4  Term  Rep.  [i)  Spitalfields  v.  Bromley,  iS 

596.  Vin.  468. 

(a)  Rex  v.  SvvaldifFe,  Cald.  248. 

VOL.  II.  K  The 
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The  Stat.  13  &  14  Car.  II.  which  takes  notice  of  the 
divisions  of  parishes,  directs  the  removals  of  paupers, 
not  to  such  divisions,  but  to  such  parishes.  It  would  in- 
troduce extreme  confusion  and  inconvenience,  if  town- 
ships might  lie  by  in  this  manner.  There  does  not  exist 
such  a  place  as  the  parish  of  Kirkby  Stephen  for  the  pur- 
pose of  maintaining  the  poor,  and  Kirkby  Stephen  could 
not  get  rid  of  this  order  but  by  appeal ;  an  order  unap- 
pealed  from  is  undoubtedly  final.  ( i ) 


Conclusive 
up  to  what 
time. 


Such  an  order  is  conclusive  of  the  settlement  of  those 
who  are  affected  by  it,  up  to  the  period  at  which  the 
parish  ought  to  have  appealed  (2;,  and  is  only  to  be 
superseded  by  a  settlement  gained  by  some  subsequent 
act.  (3) 


Puts  an  end 
to  contract 
of  service. 


It  has  been  considered  as  sufficiently  powerful  to  put 
an  end  to  a  contract  of  service.  A  yearly  servant  re- 
moved by  such  an  order,  from  his  master's  service  with- 
out his  consent,  but  who  returned  to  him  again,  and 
served  out  a  month,  being  the  remainder  of  his  year,  was 
held  deprived  of  his  settlement,  as  there  had  been  no  ap- 
peal from  the  order.  (4) 


But  where  But  a  person  who  rented  a  tenement  of  the  value  of 
occupied  a  ^  oh  T^^  annum,  for  some  years,  being  removed  by  an 
tenement  of  order  of  removal,  returned  the  same  day  to  his  tenement, 


(i)  Rex  V.  Kirkby  Stephen,  a  Bott, 
675.    H.736. 

(a)  See  post.  131.  (a),  as  to  the 
time. 

(3)  See  the  opinion  of  Grose,  J. 
Rex  v,    Kenilworth,   %   Term  Rep. 

598. 

(4)  Rex  V.  Kenilworth,  ante,  (3 ) . 
and  Vol.  i.  388.  and  see  the  note,  ib. 
But  as  the  order  was  conclusive  of  the 


settlement,  up  to  the  time  of  remo- 
val, see  Rex  v.  Fillongley,  post.  131, 
(i),  perhaps  it  would  have  madesomr 
difference  if  he  had  served  40  days 
subsequent  thereto.  At  least  it  would 
have  raised  the  question  whether  the 
old  contract  continued,  and  the  order 
prevented  the  services  from  con- 
necting. 

and 
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and  resided  there,  without  coining  to  any  new  contract  5°^P^['''""* 
with  his  landlord,  and  without   interruption  for  three  conclusive, 
quarters  of  a  year.     An  appeal  against  this  order  was  ""^^  *°  [Jj® 
entered,  but  never  prosecuted.     It  was  held  conclusive  of  removal. 
his  settlement  only  up  to  the  time  it  was  made ;  for  there 
was  nothing  in  the  order  to  prevent  his  return,  provided 
he  did  not  come  back  in  a  state  of  vagrancy,  which  he 
did  not  do ;  for  it  was  not  in  the  power  of  the  magistrates 
who  made  the  order,  nor  of  the  justices  at  sessions  on  ap- 
peal, to  put  an  end  to  the  contract  between  the  parties, 
respecting  the  taking  of  a  tenement ;  when   it  is  stated 
that  he  rented  and  resided  on  a  tenement  of  i  ol,  per 
annum,  that  infers  a  contract,  which,  as  it  could  not  be 
dissolved  by  the  justices'  adjudication,  still   remained; 
wherefore  he  gained  a  sttlement  by  residing  40  days.  ( i ) 

In  this  case  the  order  was  said  to  be  conclusive  of  the 
settlement,  up  to  the  period  of  the  removal.  (2  ) 


SECT.  V. 

Of  the  Evidence  necessary  to  establish  this  Species  of 
Settlement. 

The  proof  is  plain  and  direct  in  all  these  cases.  Proofs  what. 

In  the  I  St,  proof  of  such  facts  of  relief  as  shew  that  it  i.  By  relief, 
was  given  to  the  party  as  settled,  and  not  as  casual  poor, 
is  sufficient. 

In  the  2d,  proof  of  identity,  and  the  due  execution  a-  Certifi- 
and  delivery  of  the  certificate.  ( 3 )  "^^' 

(i)    Rex  V.   Fillongley,  a   Term     goes  beyond  the  time  of  making  the 
JR.ep.  709.  order, 

(a)    lb.    But    quare    whether   it        (3)  See  post.  tit. Certificate. 

K   2  Ih 


^3*  Of  the  Evidence  necessary  to  establish 

3.  The  or-  In  the  3d,  the  order  must  be  proved  to  have  been  duly 
made.  Proof  of  the  magistrate's  hand-writing  is  good 
prima  Jacie  eyidence  ofthis(i).  Some  proof  should  be 
given  that  the  order  has  been  put  in  execution,  by  re- 
moval of  the  parties  to  whom  it  relates ;  and  if  there  be 
any  doubt  respecting  their  persons,  they  must  be  identi- 
fied. But  it  seems  unnecessary  for  the  party  relying  upon 
the  order  to  shew  that  it  was  not  appealed  from,  for  that 
is  to  be  presumed,  until  the  contrary  is  shewn. 

Of  record-         To  avoid  any  difficulty  which  might  arise  as  to  this 

ing  orders  of  ^    •    •  i  1       x  ▼  i       ^     x     t  i  i 

removal.  prooi,  it  IS  stated  by  Holt,  C.  J.  that  "  the  most  regular 
way  for  justices  to  proceed  upon  the  14  Car.  II.  in  re- 
moving a  poor  person,  is,  to  make  a  record  of  the  com- 
plaint and  adjudication,  and  upon  that,  to  make  a  war- 
rant under  their  hands  and  seals  to  the  churchwardens  (2), 
to  convey  the  persons  to  the  parish  to  which  they  ought 
to  be  sent,  and  deliver  in  the  record  2)er  proprias  manv& 
into  court  next  sessions,  to  be  kept  there  amongst  the  re- 
cords to  charge  the  parish;  and  that  the  record  may  be 
well  removed  by  a  general  certiorari  to  the  justices  of  the 
peace."  (3) 

It  seems  from  this  as  if  a  due  execution  of  the  warrant 
by  the  parish  officers  might  be  presumed,  or  at  all  events, 
that  recording  the  order  is  a  matter  of  sufficient  legal  no- 
toriety, to  enable  the  parish  to  which  the  removal  is  di- 
rected to  be  made  to  come  in  and  dispute  the  fact,  if  it 
should  be  otherwise. 

Additional         But  Dr.  Burn  suggests,  as  an  additional  precaution, 

precaution.    ^^  ^^^  the  justices  who  make  the  order  have  a  right  to  see 

it  executed  ;  and  therefore  they  may  inquire  upon  oath, 

(i)  Ante,  Vol.  i.  534.  (8),  &c.  and  (a)  Quaere  if  not  the  church-war- 
see  Barleycroft -r;.  Coleoverton,  1  Str.  dens  and  overseers? 
94.    As  to  what  is  necessary  to  ren-  (3)  Anon,  i  Salk.  406. 
der  an  order  of  removal  valid,  see  post. 


chap,  xxviii. 


whether 
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whether  the  removal  was  duly  made?  and  if  it  was,  they 
may  record  the  whole ;  which  record  being  delivered  at 
the  next  sessions,  and  the  court  likewise  recording  that 
no  appeal  was  made,  perhaps  the  parish  may  be  con- 
eluded."  (i) 

(i)  3  Burn*s  Jujt.  tit.  Removal,  post.  chap.  xxyiiJ. 


,•■• 
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CHAPTER  XXVII. 

By  'whom  a  Settlement  may  he  acquired. 


Who  may 
acquire  set- 
tlements. 
I.  A  wife. 


TT  has  been  already  shown,  that  a  wife  cannot  acquire 
a  settlement  by  any  act  of  her  own,  during  her  hus- 
band's life-time.     But  she  may  retain  her  maiden  settle- 
ment under  particular  circumstances.  ( i ) 


a.  Child 
under  7. 


It  is  said,  that  a  child  cannot  acquire  a  settlement 
while  under  the  age  of  seven  years.  (2) 


AH  natural 
born  sub- 
jects may. 

A  prisoner 
within  the 
rules. 


Alien. 


But  with  these  exceptions  a  settlement  may  be  ac- 
quired by  all  the  natural  subjects  of  the  king,  born  in  any 
part  of  his  dominions  annexed  to  the  crown  of  Eng- 
land (3).  A  prisoner  in  custody  of  the  warden  of  the 
Fleet  was  held  to  acquire  a  settlement,  by  renting  and 
residing  upon  a  tenement  of  the  annual  value  of  lol. 
situate  within  the  rules  ofthat  prison.  (4) 

A  subject  of  any  country  at  peace  with  the  crown  of 
England,  or,  as  he  is  called  in  law-language,  an  alien 
amy,  may  likewise  acquire  a  settlement  by  occupying  a 
tenement  of  the  value  of  i  ol.  a-year.  {5 ) 


(i)  Ante,  Vol.i.  ijS. 

(a)  See  Burn's  Just.  tit.  Settle- 
ment. Rex  1/.  Saxmundham,  i  Bott, 
aa.  PI.  40.  But  quaere  whether  an 
infant  of  these  years  labours  under  a 
disability  of  gaining  a  settlement  in  all 
cases.    See   Rex  v.   Hasiield,   ante, 


5  8.  (4).    Rex  V.  Houghton  Le  Spring, 
ante,  58.  (4). 

(3)  See  the  opinion  of  Lawrence,  J. 
Rex  v  Eastbourne,  4  East,  103. 

(4)  St.  Margaret's  Westminster  *. 
St.  Martin's  Ludgate,  a  Str.  924. 

(5)  Rex  If.  Eastbourne,  ante,  (3). 


10 


If 
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If  it  be  necessary  that  an  alien  should  have  a  perma- 
nent interest  in  lands  or  tenements  situated  within  the 
realm,  he  cannot  acquire  a  settlement  by  estate,  except 
in  a  few  instances. 

He  cannot  take  a  freehold  estate  in  lands  or  tenements,  Incapacity 
either  by  descent  or  purchase  {\].  A  woman  alien  cannot  holds. 
be  endowed,  unless  she  marries  by  the  king's  licence  (2). 
Neither  can  an  alien  husband  be  tenant  by  the  curtesy  (3). 
So  likewise  a  foreigner  is   in  most  instances  prohibited  Astoleas*- 
from  acquiring  a  leasehold  interest.     He  cannot  hold  a 
lease  for  years  of  meadows,  pastures,  or  the  like  (4), 
But  an  alien  merchant  may  rent  a  house,  which  it  seems  is 
more  than  any  other  foreigner  can  (5 ).     And  3  2  H.  VIII. 
c.  16.  makes  leases  of  dwelling-houses  or  shops,  grantedL 
to  any  stranger  artificer,  void  (6) ;  a  foreigner,  however, 
may  hold  a  term,  either  as  executor  (7),  or   admini- 
strator. (8) 

The  capacity  to  take  a  freehold  or  other  interest  in  real  How  they 
property  is  given  either  by  letters  of  denization,  or  by  "^^  acquire 
act  of  parliament,  to  naturalize  the  party.     But  as  the 


(i)  Black.  Com.  chap.  x.  37a.  artificer  may  do  of  messuages  not  ne- 

(a)  Hargr.  Co.  Lit,  31.  a.  n.  9.'  cessary  to  carry  on  his  trade,  such  as 

(3)  7  Co.  25.  stables,  coach-houses,  and  other  con- 

(4)  I  Woodes.  Lect.  372.  venient  houses,  to  put  his  necessary 

(5)  Ibid.  Co.Lit.  2t;.b.  goods  in.     See  Jevens   v.    Harridge, 

(6)  See  Pilkington  -z/.  Peach,  i  Saund.  6.  Nay,  an  artificer  may 
%  Show.  1 3 J.  Hargr.  Co,  Lit.  a.  n.  become  entitled  to  a  leasehold  inte- 
7.  I  Woodes.  Lect.  373.  Rex  v.  rest  in  houses  and  clwellings,  by  means, 
Eastbourne,  ante,  z8i.  (3).  But  if  a  not  within  the  uords  of  the  act,  as  by 
statute  like  this  is  to  be  construed  with  marriage  or  devise  ;  he  may  also  h('-ld 
literal  strictness,  there  are  cases  of  without  lease.  Pilkington  -y.  Peach, 
leasehold  estates  to  which  it  does  not  a  Show.  135. 

extend,  as  it  only  includes  houses  and         (7)  Upwell's   Caroon*s  case,  Cro. 

dwellings  leased  to  artificers,      Mer-  Car.  9.  See  also  Woodes.  Lect.  377. 
fhants,    and   other    foreigners    may,         (8)  See  Caroon's  case,  ante,  (7), 
therefore,  take  a  lease,  aa  indeed  an 

K  4  capacity 
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capacity  or  incapacity  of  an  alien  to  acquire  a  settlement 
by  estate  seems  to  rest  on  the  same  principle  as  that  of  a 
person  attainted  of  treason  or  felony  before  he  is  restored 
in  blood;  the  competency  of  both  seems  supported  to 
this  extent,  by  the  authority  of  a  recent  decision  in  the 
Court  of  King's  Bench,  viz.  that  an  attainted  felon  dis- 
charged under  the  sign'  manual,  acquired  a  settlement 
for  himself  and  his  unemancipated  child,  by  purchasing 
a  copyhold  for  more  than  30I.  upon  surrender  formally 
made,  and  upon  which  he  had  subsequently  resided,  and 
received  the  issues  and  profits  for  nine  years.  ( i ) 

By 

(i)  Rex  -y  Haddenham,  15  East,  "  the  man  could  acquire  a  settlement 
463.  It  was  contended  against  the  "  after  the  attainder,  was  another 
settlement,  i.  That  in  order  to  "  question  from  that  which  he  was 
gain  a  settlement  on  a  man's  own  "  then  called  upon  to  decide ;  and  so 
property,  he  must  have  some  estate  or  "  it  was:  but  this  was  only  declining 
interest  vested  in  him.  Rexv.  Wid-  "to  decide  a  larger  question  than  he 
worthy,  Burr.  S.  C.  109.  Rex.  v.  "  was  then  called  upon  to  do.  The 
Cold  Ashton,  Ibid.  450.  Rex  v.  Pains-  "  point  raised  is  of  some  doubt,  and  of 
wick,  Ibid.  783.  Rex  v.  North  <' more 'general  importance  than  usu- 
Curry,  Cald.  137.  and  Rex  n).  Chew  "  ally  arises  on  settlement  cases.  In 
Magna,  Ibid.  365.  a.  That  the  sign  "  the  form  of  it,  a  purchase  was  made, 
manual,  with  the  letter  of  the  Secre-  "  which  satisfies  the  terms  of  the  sta- 
tary  of  State,  did  not  restore  the  capa-  "  tute  9  Geo.  i.  c.  7.  s.  5.  that  no 
cfty  of  an  attainted  person,  Gulley's  "  person  shall  acquire  any  settlement 
case,  I  Leach.  Cr.  Cas.  iij.  Fort.  Cr.  "  in  any  parish,  for  or  by  virtue  of 
Law.  62.  I  Black  Rep.  479.  3^-  "  any  purchase  of  any  estate  or  inte- 
That  an  attainted  person  cannot  hold  "  rest  in  such  parish,  whereof  the  con- 
freehold,  much  less  copyhold  property.  "  sideration  for  part  purchase  doth 
Co.Lit.  a.  6.  Dyer:  a.b.  Treby'snote  "  not  amount  to  30I.  bona  fide  paid, 
in  marg.  The  King  v.  Wendman,  "  for  any  longer  time  than  such  per- 
Cro.  Jac.81.  Duke  of  York  rj,  Mais-  "  son  shall  inhabit  in  such  estate,  &c. 
ham,  Hardr.  43  a.  7.  Benison  v,  "  Now  this  was  in  its  form  a  purchase 
Strode,  T.  Jones,  189.  PoUeaf.  615.  "  for  more  than  5ol.,and  he  resided 
snd  the  doubt  expressed  by  Lord  "  on  it  for  more  than  40  days,  and  he 
Kenyon,  in  the  case  of  Rex  v.  St.  "  has  not  been  removed  from  it.  Who 
Mary  in  Cardigan,  6  Term  Rep.  117.  «  then  was  in  a  condition  to  remove 
was  relied  upon  as  of  great  weight  in  "  him  for  the  40  days?  The  lord, 
favour  of  the  objection.  Sed  per  Lord  "  who  has,  by  admitting,  accepted  him 
EUenborou^h,  C  J.  "  It  was  only  «  for  his  tenant,  even  if  he  could  after 
*«  said  by  Lord  Kenyon,  that  whether  «  that  admission  object  to  him,  has  not 
13  « objected 
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By  35  Geo.  III.  c.  loi.  s.  4.  no  act  done  by  any  poor 
person  continuing  to  reside  in  any  parish,  township,  or 
place,  under  the  suspension  of  an  order  for  their  re- 
moval, or  of  a  vagrant  pass  for  passing  them,  shall  be  ef- 
fectual, either  in  the  whole  or  in  part,  for  the  purpose  of 
giving  him  or  her  a  settlement  in  the  same.  ( i ) 

"objected.     If  the  lord  had  no  notics  "  peached.    And  whether  or  not  the 

"  of  the  objection  at  the  time  of  the  "  Crown  could   have   impeached   his 

"admission,!   do  not  mean    to  say  "  title,  he  has  now  held  the  estate  un- 

"  that  he    was   afterwards  precluded  *'  der  a  title   not  defeased  for  above 

«  from  making  the  objection  ;  but  he  "  forty  days."     The  other  Judges  as- 

"  has   not,    in    fact,    objected ;    and  sented— Order  confirmed. 

"  the  tenant  has  now   continued  for  (i)    Quaere,    if   a   woman  should 

"  nine  years  in    possession,    and    by  marry  an  inhabitant  settled  in  the  pa- 

*' the  statute  of  limitations,  part  of  the  rish,  or  an   estate  should  come  to  a 

«  rents,  issues,  and  profits  can  no  longer  person  so  residing,  by  act  of  law,  are 

"  be  recovered  from  him.     So  that  if  they  prevented  from  acquiring  settle- 

'«  he  had  a  defeazible  estate  for  the  ments  by  reason  of  this  clause ;  or  are 

"  first  40  days,  he  has  held  the  estate  they  excepted  from  its  operation  as 

"  undefeated  for  more  than  that  pe-  not  being  «  acts  done  by  the   poor 

"  riod,  which    cannot  uov7    be    im-  **  person?" 
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CHAPTER  XXVIIL 

Of  the  several  Situations  in  'which  Persons  are  irremovable, 

'T'HE  13  &  14  Car.  11.  c.  12.  enabled  parish  officers  to 
remove  all  persons  not  settled  in  their  parish,  and 
endeavouring  to  settle  themselves,  and  likely  to  become 
chargeable  there,  to  the  place  of  their  last  legal  settle- 
ment ( I ).  Besides  the  exceptions  expressly  made  in  the 
statute,  some  peculiar  cases  were  considered,  as  not  being 
within  its  policy  or  purview,  so  as  to  render  persons  in 
such  situations  removable  under  the  act.  The  huma- 
nity of  the  legislature  had  introduced  several  subsequent 
exemptions  from  the  general  law,  by  rendering  persons 
irremovable  until  they  became  an  actual  charge  to  their 
place  of  residence,  of  which  the  principal  are  those  created 
by  laws  which  respect  certificates.  Finally,  in  the  same 
anxious  spirit  to  alleviate  the  misfortunes  of  the  poor,  an 
act  was  passed,  35  Geo.  3.  c.  101.,  by  which  all  persons 
are  rendered  irremovable  until  actually  chargeable  to  the 
place  they  inhabit,  except  under  special  circumstances, 
which  will  be  noticed  more  particularly  in  considering 
the  provisions  of  that  statute. 

Prior  to  treating  of  the  law  of  removals  to  the  place 
of  settlement,  it  seems  proper  to  consider,  as  prelimi- 
nary thereto,  i.  What  persons  are  irremovable  under 
13&  14  Car.  II.  although  actually  chargeable  to  the 
place  they  inhabit.  2.  The  laws  respecting  certificates. 
3.  The  effect  and  operation  of  35  Geo.  3.  c.  loi.  upon 
this  particular  subject. 

(x)  Ante,  vol.  i.  ^^49. 
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PART  I.     SECT.  I. 

Of  Persons  irremovable  under  13  S;  14  Car,  2.  although 
actually  chargeable. 

The  impediments  which  may  exist  to  prevent  the  re-  Persons  ir- 
moval  of  those  who  apply  for  parish  relief  are  of  two  '"^'^°^*  ^• 
kinds :   i  st,  Where  the  removal  would  interfere  with  some  j  jt,  From 
relationship  in  which  the  pauper  stands  towards  a  third  connection. 
person,  and  which  the  law  will  not  suffer  to  be  inter- 
rupted without  such  person's  consent.     2d,  "Where  the  ad,  Want  of 

.       .        ,  •      •  J-  ^-  jurisdiction. 

justices  have  no  jurisdiction. 

The  connections  which  prevent  removals  are  of  three  These  con- 
kinds  :  I  St,  Husband  and  wife.     2d,  Children  within  the  ""^^^^^^ 
age  of  nurture,     ^d,  A  master  and  his  apprentice  or  and  wife. 

^  O    '  rr  ad,  Master 

servant.  and  appren- 

tice,  or  ser- 
vant. 

If  a  married  woman  intrudes  into  a  parish,  apart  from         . 
her  husband,  she  may  be  removed  to  the  place  of  his  set-  women, 
tlement,  if  he  has  one  (i) ;  and  if  he  have  none,  she  may  ^^^^^^^ 
be  sent  to  her  maiden  settlement.  (2) 

But  no  order  can  separate  husband  and  wife  against  Cannot  se- 
their  consent  (3).     Where  a  wife  stands  in  need  of  parish  J^nd^anr" 
relief,  the  husband  becomes  chargeable  from  his  inability  wife. 
to  maintain  her,  whom  the  law  calls  upon  him  to  sup- 

(i)  Rex  *.  Higher  Walton,  Burr.        (3)St.  Michael's  in  Bath  v.  Nunny, 
S.  C.  i6z.  I  Str.  554.      Burr.  S.  C.  815.    Rex 

(a)  Ante,  Vol.  i.  258.  v.  Carleton,  Burr.  S.  C.  813. 

port. 
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port  (i).  If  he  reside  with  her,  and  has  a  settlementj 
they  shall  be  removed  thither;  or  if  the  woman  is  removed 
alone,  and  the  husband  is  living,  he  may  be  sent  after- 
wards to  his  family  (2).  But  if  the  husband  is  a  foreigner, 
and  have  no  settlement,  the  wife  cannot  be  removed  with- 
out his  consent,  although  she  asks  a  temporary  relief,  be- 
cause the  husband  has  no  settlement  to  which  he  can  be 
sent ;  and  he  and  his  wife  shall  not,  against  their  willj 
suffer  such  a  temporary  divorce  from  each  other.  (3) 

Unless  by  Yet  in  such  a  case,  if  the  husband  and  wife  consent  to 
consent.  j^^^  removal  with  their  children  to  her  maiden  settlement, 
an  order  to  that  effect  is  valid ;  because  married  persons 
of  an  inferior  condition  in  life  must  frequently  separate^ 
for  the  purpose  of  subsisting  by  their  labour :  there  is 
neither  public  nor  private  injury  in  their  doing  so.  (4) 

It  must  ap-        As  every  thing  is  to  be  presumed  in  favour  of  an  order, 
pressfy  "by     ^^  ^hall  not  be  intended  that  they  are  thereby  separated, 
the  order      unless  the  fact  expressly  appears  on  the  face  of  the  order 
rates  them,    itself  (5).     A  separation  is  not  to  be  presumed  therefore, 
•r  it  is  good,  although  the  order  states  that  the  husband  was  examined 
at  the  time  of  making  it ;  for  he  might  be  before  the  ma- 
gistrates, without  residing  in  the  parish  (6).     On  the  con- 
trary, where  the  wife  is  removed  alone  to  the  place  of 
her  last  legal  settlement,  it  shall  be  intended  to  be  that  of 

(i)  Waltham  v.  Sparkes,  Skin.  556.  sed,  alleghig  his  inabililyj  it  might  per- 
Comb.  aai.     See  the  reasoning  of  the  haps  have  been  tantamount  to  a  relief 
judges  in  Rex  v.  St.  Mary  Westport,  of  the  grandfather." 
3  Term  Rep.   Mr  J.  Ashhurst  seems        (a)  Per  Lord  Mansfield,  C  J.  Al- 
to extend  the  principle   even  to  the  ton  v.  Eltham. 
case  of  a  grandfather  and   grandson.        (3)  Rex-y.  Carleton,ante,i39.  (3*'. 
*♦  Here  the  relief  was  not  given,  (i.  e.        (4)  Rex  v.  Eltham,  5  East,  113. 
to  the  son  and  grandson)  on  the  appli-  See  also  Rex  v.  Hooe,  4  East,  103. 
cation  of  the  grandfather ;  and  in  order         (j)  St.  Michael's,  Bath  v.  Nunny^ 
to  extend  the  consequences  of  this  re-  ante,  159.  (3). 


lief  to  him,  the  parish  should  have  first        (6)  Rex  ?/.  Eltham,  ante,  (4) 
4called  upon  him,  when  if  he  had  refu- 


her 
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her  husband  ( i ),  and  that  he  is  at  the  place  where  he  is 
legally  settled.  (2) 

2.  Upon  the  same  principle,  children  within  the  age  of  2.  ChU- 
nurture,  cannot  be  removed  from  their  parents,  whether 
legitimate  (3)  or  otherwise.  (4) 

The  remaining  connection,  which  the  law  does  not  3fi.  •'V'^aster 
suffer  to  be  broken,  is  that  of  a  master  and  servant,  or  tice,&c. 
apprentices,  for  they  stand  upon  a  similar  footing  :  these 
contracts  cannot  be  dissolved,  or  the  parties  separated 
against  their  consent  (5).  But  if  the  master  is  unable  to 
maintain  them,  and  is  bound  to  do  so  by  the  terms  of  his 
contract,  it  is,  perhaps,  a  sufficient  ground  to  deem 
him  chargeable,  and  to  remove  him  as  such  ((5).     A  case 

occurs, 


(i)  Rex  -v.  Higher  Walton,  Burr. 
S.  C.  132,  ante,  139.  (i).  Rex  v. 
Cheshunt,  Doug.  46.  Cald.  4a. 

(a)     Rex -r/.  Ironacton,  Burr.  S.C. 

(3)  Rex-y.  Cuckfield,  Burr.  S.  C. 
290.  that  they  must  be  removed  with 
the  mother  to  her  settlement.  See 
Wangford  t>.  Brandon,  Carth.  449. 

(4)  Rex  v.  HemUngton,  Cald.  6. 
post. 

(5)  Ante,  Vol.  i.  388.  n.  (t).  Rex 
V.  Ozleworth,  Burr.  b.  C.  302.  Rex 
v.  Alveley,  post.  142.  n.  (i).  Quaere 
tamen,  whether  this  extended  further 
than  where  a  pauper  was  liable  to  be 
removed  as  likely  to  become  charge- 
able. For  Lee,  C.  J.  says,  "  If  a  ser- 
vant should  become  chargeable  to  a 
parish,  I  think  he  may  be  removed." 
Fittleworth  v.  Pulborough,  %  Const. 
172.  PI.  aa6. 

(6)  See  Rex-y.  St.  Mary  Westport, 
3  Term  Rep.  44.  ante,  140.  (i).  Such 
cases  are  not  likely  to  occur.  But  it 
seems  hard  upon  the  parish,  if  they 


have  neither  power  tp  remove  the  in- 
digent apprentice  or  servant  from  the 
master,  nor  the  latter  with  the  servant 
or  apprentice,  where  he  is  unable  to 
maintain  them,  or  else  to  withhold  re- 
lief altogether,  if  they  refuse  to  put  an 
end  to  their  contract.  Something, 
however,  may  depend  upon  the  nature 
of  the  agreement  between  the  master 
and  his  servant,  or  apprentice.  For  a 
master  is  not  in  all  cases  bound  to  find 
them  in  necessaries,  but  may  stipulate, 
that  they  shall  find  themselves.  See 
Wennall  1/.  Adney,  3  Bos.  and  Pull. 
247.  as  to  servants.  Rex  'v.  Portsea, 
ante,  Vol.  i.  463.  Rex  v.  Walton 
en  le  Dale,  Ibid,  as  to  apprentices. 
It  was  even  doubtful,  whether  a 
master  could  be  compelled  to  provide 
for  a  parish  apprentice  prior  to  8  &  9 
W.  III.  c.  30.  s.  9.  See  the  opinion 
of  Lord  Kenyon,  C.  J.  Rex  v.  Leigh- 
ton,  ante.  Vol.  i.  464.  But  the  mas- 
ter's inability,  where  he  is  under  a  le-, 
gal  obligation  to  provide  for  his  appren- 
tice, is  a  good  ground  to  discharge  the 
inden- 
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occurs,  however,  in  the  last  section,  which  shews  that  a 
servant,  although  chargeable  to  the  parish,  in  the  legal 
sense  of  the  word,  was  held  not  removable  against  her 
master's  consent,  pending  the  contract  of  service,  (i) 

But  if  a  servant  be  well  settled  in  the  parish,  and  the 
master  is  removable,  it  is  said  that  the  former  cannot  be 
removed  with  him,  under  43  Eliz.  (2) 

The  2d  case  in  which  magistrates  are  unable  to  re- 


ad,  Magi- 
strates want 
jurisdiction     .^  •         r  -.    «    .  ° 

move,  arises  from  a  deficiency  of  jurisdiction. 


to  remove. 


1st,  Persons 
residing  on 
their  own 
estate,  al- 
though 
within 
9  Geo.  I. 


1st,  Persons  residing  upon  their  own  estate,  howso- 
ever  acquired,  or  whatever  the  value,  though  actually 
chargeable.  For  13  &  14  Car.  II.  gave  no  power  to 
remove  persons  living  upon  their  own  estates,  and  the 
9  Geo.  I.  does  not  enable  the  justices  to  remove  them, 
but  only  declares,  that  «  no  person  shall  be  deemed  to 
acquire  a  settlement  in  any  parish,  by  virtue  of  any  es- 
tate or  interest  in  such  parish,  whereof  the  considera- 
tion doth  not  amount  to   30I.   &c./or  any  further  or 


indentures,  and  also  a  contract  of  hiring 
where  the  justice  has  jurisdiction.  It 
was  ruled  by  Lord  Kenyon,  that  if  a 
•ervant,  living  under  the  roofofliis 
master,  falls  sick,  the  master  is  liable 
for  medicines  provided  for  the  servant. 
Scarmen  v.  Castell,  i.  Espin.  Ni.  Pri. 
Cas.  i-jo.  And  Lord  Eldon,  C.  J. 
seemed  of  the  same  opinion,  provided 
the  servant's  illness  has  not  been  the 
consequence  of  his  own  misconduct  or 
debauchery.  Simmons  -y.  Wilmot,  3 
Espin.  Ni.  Pri.  Cas.  91.  But  it  has 
been  since  determined,  that  the  master 
is  not  liable,  upon  an  implied  promise, 
to  pay  for  medical  assistance,  afforded 
to  a  servant,  to  whom  he  had  agreed  t« 


give  yearly  wages  and  victuals,  who  had 
broken  his  arm,  and  was  carried  to  the 
servant's  mother's  house,  where  he  was 
cured  ;  and  the  doctrine  in  Scarman  v. 
Castell  was  questioned  by  the  court. 
Wennall  -v.  Adney,  3  Bos.  and  Pull. 
447-  It  had  been  likewise  determined, 
that  where  a  yearly  servant  broke  his 
limb  by  a  fall  from  the  shafts  of  his 
master's  waggon,  the  master  was  not 
liable  to  the  parish  for  the  expence  of 
supporting  and  curing  him.  Newby  v. 
Wihshire,  Cald.  527.  1  Espin.  Ni.  Pri. 
Cas.  732.  See  post,  title,  Maintenance 
of  casual  Poor. 

(li  Rex  1/.  Alveley,  ante,  141.  (5). 

(a)  Comb.  478.  14  Vin.  Abr.459. 

longer 
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longei^  time  than  such  person  shall  inhabit  in  such 
€state^^  and  shall  then  be  liable  to  be  removed, 
&c.(i) 

But  a  person  is  not  irremovable  from  a  mere  local 
privilege  or  franchise,  to  which  he  is  entitled  as  a  free- 
man. (2) 

2d.  A  man's  wife  and  family,  resident  upon  his  or  2d,  Family 
her  estate  (3),   or  upon  a  tenement  of  the  value  of  loL  tenement"of 
per  annum,    notwithstanding  the   husband  dwells  else-  lolper ann. 
where,  cannot   be   removed.      For  although  the   wife  band  dwells 
cannot   acquire    a   settlement   during  his  life  (4),    yet  elsewhere. 
not   only  the  husband,    but  his  wife  and   family,   are 
irremovable  in   such  a  situation,    because  they  do  not 
"  come  to  settle  in  a  tenement  under  the  yearly  value 
of  iol."(5) 

3d.  Persons  born  in  extra-parochial  places,  for  which  3d,  Persons 
no  overseers  are  appointed,  cannot  be  sent  thither  as  to  rochiar*^^" 
their  place  of  settlement ;  nor  can  the  poor  who  reside  P^^ces. 
there  be  removed ;   for  neither  the  43  Eliz.  nor  13  &  14 
Car.  II.    extend  to  these  places,  or    give  the  justices 
any  jurisdiction  over  them  (6).     But  if  the  place  is  a  vill 
or  township,  so  as  to  admit  of  having  overseers,  the  ma- 
gistrates should  first  appoint  them,  and  then  make  their 
order.  (7) 


(i)  Rex  V.    Martley,  5  East,  40.  (4)  See  ante,  vol.  i.  258.  0.(3). 

See  Rex  v.  Dunchurch,  Burr.   S.  C.  (5)  Rex  «  Leeds,  Burr.  8.0.524. 

5Si'  2  Bott,  143-  PI.  i?7. 

(2)  Rex    1}.  Warkworth,    East,  (6;     Bridewell     v.     Clerkenwell, 
53  Geo.  III.  Maule  and  Selw.  M.S.  a  Salk.  486.  Dean  v.  Linton,  a  Salk. 

(3)  Per  Lee,  J.     Berkhamstead  1/.  487.    Rex  v.  Tamworth,  Cald.  28. 
St.  Mary,  Northchurch,   2Bott.33.  (7)  Ante,  vol.  i,  16, 

PI.  56.    and  see   Rex   v.  Aythorp 
Rooding,  Burr.  S.  C.  412. 

4th» 
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4th.  T^ersons      4th.  This  rule  seems,  upon  the  same  principle,  to  apply 
tieraent.       to  the  case  of  persons  born  out  of  England  or  Wales,  and 

not  having  gained  a  legal  settlement  there  (i),  as  well 

as  to  all  other  casual  poor. 

A  day-labourer  settled  in  I.  was  employed  to  drive  a 
load  of  hay  from  thence  to  B.  and  return  with  a  load  of 
muck ;  in  loading  the  muck,  he  fell,  and  broke  his  leg, 
and  it  was  held,  "  that  an  order  for  removing  him  was  ill; 
for  no  person  is  removable  from  the  parish  where  he  is, 
but  by  positive  statute.  The  13&  14  Car.  II.  c.  12.  (the 
statute  which  confers  the  power  of  removing,)  after  re- 
citing, that  poor  people  endeavour  to  settle  themselves  in 
those  parishes  where  there  is  the  best  stock,  &c. ;  and 
when  they  have  consumed  it,  then  to  another  parish,  &c. 
says,  that  it  shall  be  lawful,  on  complaint  of  the  parish 
officers,  within  40  days  after  any  such  person  coming  so 
to  settle  as  aforesaid,  in  any  tenement  tmder  the  yearly 
value  of  10/.,  for  any  two  justices  of  the  peace''  of  the 
division  where  any  person  likely  to  be  chargeable  to  the 
parish  shall  come  to  iyihabit,  by  their  warrant  to  remove 
him  to  the  place  of  his  last  legal  settlement.  The  ex- 
pression "  coming  to  settle"  denotes  that  the  party  comes 
animo  mora7idi  or  manendi  :  it  may  be  for  a  temporary 
purpose,  but  still  it  must  be  understood  that  he  comes  to 
settle  there.  How  can  it  be  said  that  the  pauper  went 
into  this  parish  cmimo  morandi  at  all  ?  He  went  into  the 
town  with  a  cart  of  hay,  which  he  was  to  dispose  of,  and 
return  with  a  load  of  muck.  How  then  can  it  be  said 
that  he  went  there  to  settle  ?  ( 2 ) 

The  Court  were  likewise  of  opinion  that  the  power  of 
removal  was  not  in  anywise  enlarged,  so  as  to  extend 

(i)  See  Conrad's  case,  CornKaSy.  (a)  Per  Lord  EUenborougb,  C.  J. 
Poor'sSett.  287.  called  Cowred's  case.  Rex  1;.  St.  Jaraes,  in  Bury  St.  Ed- 
a  Botr,  ti.  PI.  37.  munds,  IC  East,  25. 

to 
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to  this  case,  by  3  5  Geo.  III.  c.  101.;  for  that  act  meant  to 
provide,  that  persons  who  by  law  were  before  removable' if 
likely  to  become  chargeable,  should  not  be  removed  till 
actually  so ;  and  to  make  provision  for  suspending  the 
order  of  removal  when  made,  in  case  of  sickness  and  in- 
firmity; and  that  the  expences  incurred  in  the  care  and 
maintenance  of  the  persons  between  the  order  to  remove 
and  the  actual  removal  of  them,  should  be  defrayed  by 
the  parish  to  which  they  should  be  found  to  belong.  ( i ) 

A  pauper  renting  a  house  and  residing  at  I.,  from  Pauper  re- 
which  parish  she  occasionally  received  relief,  upon  ap-  '^To^B^fot 
plying  as  usual  for  relief,  was  refused,  and  desired  by  occasional 
the  officers  to  go  into  F.,  in  which  parish  some  of  her  ri^ovabie. 
husband's  relations  had  resided ;  and  upon  doing  so  she 
was,  by  the  officers  of  F.,  refused  relief,  and  sent  back 
to  I.,  when  it  was  again  denied  her,  and  she  was  desired 
to  apply  once  more  to  F.,  but  expressing  her  unwil- 
lingness to  do  so,  one  of  the  overseers  took  her  to  F* 
without  any  order  of  removal,  the  officers  of  which 
latter  parish  relieved  her,  and  threatened  to  send  her 
to  prison  if  she  returned  to  I.  The  pauper  was  de- 
sirous of  returning  to  her  house  at  I.,  but  owing  to  the 
threats  of  the  officers  of  F.,  she  remained  there  eight  or 
ten  days  when  she  was  removed  from  thence  to  B.  It 
was  contended  that  the  pauper  was  not  a  proper  subject 
of  the  laws  of  removal  because  she  did  not  go  into  F.  to 
settle  or  inhabit,  but  was  compelled  to  be  there  by  a 
species  of  duress  of  the  parish  officers  themselves.  But 
the  Court  were  of  opinion  that  this  temporary  relief  being 
necessary  to  prevent  her  from  starving,  she  ^\  as  liable  to 
be  removed  from  either  F.  or  I.  to  her  proper  parish.(2) 

(1)  Per  Ld.Ellenborough,  C.J.  Rex  M.  ^9  Geo.  III.  in  a  case  nearly  alike 

V.  St.  James,  in  Bury  St.  Edmund's,  in  circumitances*    10  East's  note,  In- 

jo  East,  25.  and  isee  post.  sect.  8.  and  dex,  title  Poor,  Removal 

chap.  34.  sect,  i,  %.  and  4.   The  same  (2)    Rex    1/.    Birmingham,    Trin. 

point  was  ruled,  in  Rex  v.  Thatcham,  51  Geo. HI.  14  East,  251. 

VOL.  II.  L  PART 
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PART  11.     SECT.  I. 


Of  the  Statute  respecting  Certificates. 


St.mites. 
13  Ic  14 
Car.  II. 
€.13.  S.3. 


7'he  statutes  upon  which  the  law  of  certificates  de- 
pend are,  ist,  13  &  14  Car  II.  c.  12.  s.  i.  which  relates 
principally  to  certificates  given  to  poor  and  able-bodied 
persons  removing  occasionally  fi:-om  their  places  of  in- 
habiting, to  procure  work ;  and  is  granted  by  the  mi- 
nister of  the  parish,  one  churchwarden,  and  one  over- 
seer. 2d,  8  &  9  W.  III.  c.  30.  9  &  10  W.  III.  c.  1 1. 
12  Anne,  c.  18.  s.  2.  and  3  Geo.  II.  c.  29.  s.  8.  9.  (i) 


Object  of 
8&9W.III. 

c.  30. 


The  object  of  8  &  9  Will.  III.  c.  30.  was  to  enable 
the  poor  to  remove  with  facility  fi'om  their  places  of  set- 
tlement, and  become  inhabitants  of  other  parishes,  that 
they  might  gain  a  livelihood  without  being  a  burthen 
there.  It  makes  those  who  reside"  under  certificates  irre- 
movable, until  actually  chargeable,  and  in  return  pro- 
hibits them  from  acquiring  settlements  while  they  dwell 
under  its  protection,  "  unless  he  or  they  shall  really  and 
bonajide  take  a  lease  of  a  tenement  of  the  value  of  lol.  or 
shall  execute  some  annual  office  in  such  parish,  being 
legally  placed  in  such  office." 


Applied 
only  to  the 
natural  fa- 
inily. 

12  Ann. 
c.  18.  applied 


But  this  statute  applied  only  to  persons  mentioned  in 
the  certificate,  and  those  who  could  claim  settlements 
from  them  as  natural  parts  of  their  family.  The  1 2  Anne, 
c.  1 8.  s.  2.  passed,  therefore,  to  prohibit  apprentices  and 


(i)  For  thesfi  statutes,  see  the  Appendix. 


servants 
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servants  of  certificated  persons  from  acquiring  settlements  to  appren- 

,      .    .  ticesand 

as  such.  (I)  servants. 

The  general  principle  of  this  law  is,  that  the  certifi-  Protection 

,  ,        ^  .1  ,.,.,.  .  1       of  certifi- 

cate s  protection  and  party,  s  mabihty  to  acquire  a  settle-  cate,  and  in- 

ment  are  co-extensive.     As  it  obliges  a  parish  to  receive  ^'^I'^^y  *^ 

1-^  .,  .1     g^'"  3et- 

a  person  to  whom  the  certificate  is  granted,  together  with  tiement,  co- 
his  family,  it  holds  out  in  return  an  indemnity  to  the  ®^^«"sive. 
parish  receiving  them,  that  neither  he  nor  any  of  his 
family  that  then  is,    or  thereafl;er  shall  be,   shall,  while 
they  continue  such,  bring  any  burthen  upon  it.  (2) 

Those  who  reside  under  a  certificate  therefore  cannot 
acquire  settlements,  except  by  the  methods  prescribed  in 
the  9  &  10  W.  III.  c.  II.  (3).  But  if  unprotected  J)y 
it,  they  may  do  so  in  the  same  manner  as  any  other  per- 
son. For  wherever  a  certificate  is  not  conclusive  upon 
the  parish  granting  it  to  receive  the  party  back  again, 
it  does  not  prevent  him  from  acquiring  a  settlement 
there.  (4) 

The  subject,  therefore,  may  be  divided  into  the  fol-  Division  <^f 
lowing  heads :     ist.  The  form  of  the  certificate.     2d,  To  ^"  ^^^^' 
whom  it  extends.     3d,  Its  effect.     4th,  Its  continuance 
and  determination. 

(i)  Seethe  opinion  of  Lord  Ken-  of  Lawrence,  J.  Rex  v    Mort^e, 

yon,  C.J.  Rex  v.  Hinkley,  4  Terra  6  East,  397. 

Rep.  371.  and  of  Lord  Ellenborough,  (3)  Post.  158. 

C.  J.  Rex  -v.  Mortlake,  6  East,  397.  (4)  Per  Lawrence,  J.  Rex  v.  Stor- 

post.(z).  rington,  7  TermRep.  133.  post.  1^7. 

(a)  See   the  opinion  of  Grose,  J.  (i). 
Rex  V,  Hannpton,  5  Terra  Rep.  a66. 
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PART  II.     SECT.  II. 

Of  the  Form  of  a  Certificate. 


Certificates        The  churchwardens  and  overseers  of  a  parish  may 
granted"       grant  Certificates,  not  only  to  able-bodied  persons  to  en- 
able them  to  acquire  a  livelihood,  but  likewise  to  the 
poor  and  impotent  for  particular  purposes ;  as  to  protect 
them  during  residence  in  their  work-house  erected  in 
another  parish,  for  maintenance  ( i ) ;  or  in  an  hospital  for 
Cannot  be     cure  (2).     They  cannot  be  compelled  to  grant  one  in  any 
grant  one. '°  case  (3).     But  when  granted,  the  following  forms  are  re- 
quired by  statute. 


Form  of 
certificate 
under  8  &  9 
W.III.C.30. 
Under  hand 
and  seal  of 
majority, 
ice.       . 


By  8&9W.IIL  c.30. 

1st,  It  must  be  under  the  hands  and  seals  of  the  major 
part  of  the  churchwardens  and  overseers  of  the  parish, 
township,  or  place,  if  it  has  churchwardens ;  or  under 
those  of  the  overseers,  if  there  are  none.  2d,  It  must  b« 
attested  by  two  or  more  credible  witnesses.  3d.  It  must 
be  allowed  of,  and  subscribed  by  two  or  more  justices, 
within  whose  jurisdiction  the  parish  or  place  which  grants 
it  lies. 


Form  of 
atiestation 


One  object  of  3  Geo.  II.  c.  29.  s.  8.  was  to  facilitate 
the  mode  of  proving  certificates  (4),  and  it  requires,  in 


(i)  Rex  'v.  St.  Peter's  and  St. 
Paul's  in  Bath,  Cald.  213. 

(2)  Dub.  per  Foster,  J.  St.  George 
<t.  St.Olaves,  Southwark,  Burr.  S.  C. 
aoj. 

(3)  Rex  V,  St.  Ives,  Sess.  Cas.  153. 


where  a  motion  for  a  mandamus  to  « 
parish  to  grant  a  certificate  was  re- 
jected, as.  a  strange  attempt. 

(4)  Per  Ashhurst,  J.  a  Term  Rep. 
466. 

addition^ 
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addition,  4th,  that  the  witnesses,  or  one  of  them,  who  under 
attest  the  execution  of  the  certificate,  shall  make  oath  ^  ^^^  'g.  g*. 
before  the  justices  who  are  to  allow  it,  that  he  or  they 
saw  those  parish  officers,  whose  names  and  seals  are 
affixed,  severally  sign  and  seal  it.  5th,  The  justices  are 
also  to  certify  that  such  oath  was  made  before  them ;  and 
every  certificate  so  allowed,  and  the  oath  of  the  execu- 
tion so  certified,  shall  be  taken  and  allowed  in  all  courts 
as  fully  proved,  and  shall  be  received  in  evidence,  with- 
out further  proof. 

The  certificate  must,  therefore,  be  signed  and  sealed  Must  be 
by  a  sufficient  number  of  parish  officers.  sealed  by 


majority. 


I  St,  Of  signing  certificates  in  parishes  and  townships 
having  churchwardens. 

The  statute  of  King  William  had  expressly  given  the 
power  of  granting  certificates  to  the  churchwardens  and 
overseers  jointly,  or  the  major  part  of  them ;  and  in  case 
there  were  no  churchwardens,  it  gave  the  same  power  to 
the  overseers  alone,  of  whom  there  must  have  been  at  least 
two ;  but  in  no  event  did  it  give  this  authority  to  the 
churchwardens  without  the  overseers.  ( i ) 

The  point,  whether  a  majority,  both  of  churchwardens 
and  overseers,  were  necessary  to  sign  a  certificate,  had  not 
been  expressly  decided.  But  it  was  held  that  unless  it 
was  signed  and  sealed  by  a  majority  of  the  aggregate 
body,  it  was  altogether  void.  (2) 

(i)  Per  Lawrence,  J.  Rex  v.  St.  post.  150.  (3).     Yet  see  the  opinion 

Margaret's  Leicester,  8  East,  334.  of  lord    Kenyon,    C.  J.     Rex    v. 

(z)    It  seems    as    if  a    majority  Beeston,    3  Term  Rep,    95a.  post- 

of  both   were    necessary;     see    the  chap,  xxxiii.   sect.  3.  and  jiGeo.HL 

opinion  of  Lord  EUenborough,  C.J.  c.  80.  post.  131. 
Rex   <!/.    St.   Margaret's    Leicester, 

L   3  TIlUS 


1.5  6  (j>fihe  Form  of  a  Certificate. 

Certificate  Thus  a  Certificate  executed  by  two  churchwardens  and 
church-  *^^  overseers  of  a  parish,  where  there  were  six  of  the 
wardens  and  former  and  four  of  the  latter,  wa&  held  void.  ( i ) 

two  over- 
seers, where  six:  churchwardens  and  four  overseers,  void. 

Majority  j^.  geejned,  likewise,  that  certificates  must  under  that 

ofoflricers  _  '  '^      ^ 

de  jure.  act  be  signed  by  a  majority  of  parish  officers  being  such 
dejure  ;  so  that  where  a  parish  had  four  churchwardens 
and  eight  overseers,  the  certificate  was  invalid,  as  it 
would  be  impossible  to  distinguish  which  four  of  the 
eight  overseers  were  legally  appointed.  (2) 

It  was  likewise  adjudged  that  a  certificate  signed  by 
two  churchwardens,  one  of  whom  was  also  appointed 
sole  overseer  in  the  same  year,  was  a  nullity.  For  by 
Lord  EUenborough,  C.J.  the  certificate  act  8  &  9  W.  III. 
c.  30.  requires  that  a  certificate  shall  be  granted 
under  the  hands  and  seals  of  the  churchwardens  and 
overseers  of  the  parish,  or  the  major  part  of  them.  How 
then  can  we  say  that  what  is  directed  to  be  done  by  two 
overseers  at  least,  joined  to  the  churchwardens,  or  the 
major  part  of  them,  can  be  done  by  one  overseer  and 
one  churchwarden  only,  or  by  two  churchwardens,  one 
of  whom  acted  in  the  double  character  of  churchwarden 
and  overseer.  (3) 

51  Geo.  III.       But  many  inconveniencies  arose  from  these  determina- 
^'  °'  tions  ;  such  for  instance  were  those  which  respected  the 


(i)  Rex -y.  Tamworth,  Burr.  S.  C.  (a)    See     Rex    -w.    Wymondham, 

770.     So  a  certificate  under  rhe hands  6  Term    Rep.    'j<^%.  as   explained  by 

and  seals  of  one  churchwarden,  and  Lawrence,  J.   Rex  -z/.  Clifton,  a  East, 

one  overseer  of  a  parish,  having  two  175.     The  fact   vi^as   not   sufficiently 

overseers    and    four    churchwardens,  stated  by  the  sessions,  and  the   case 

was   held   void.      Rex   r.    Margam,  was  decided  upon  another  point. 

I  Term  Rep.  775.  (3)  Rex  i\  St.  Margaret's  Leices- 
ter, 8  East,  332. 


binding 
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binding  of  parish  apprentices  ( i )  "  in  small  parishes 
where  two  persons  only  had  been  annually  appointed 
to  act  in  the  capacity  of  churchwardens  as  well  as 
overseers,"  (2),  to,  remedy  which  it  was  enacted  .by 
5 1  Geo.  III.  c.  80.  that  all  indentures  for  the  binding 
of  parish  apprentices,  and  all  certificates  of  the  settle- 
ments of  poor  persons,  which  have  been  heretofore 
executed  and  signed  by  two  persons  only,  acting  or 
purporting  to  act  in  the  capacity  of  churchwardens  as 
well  as  of  overseers  of  the  poor,  and  also  all  such  inden- 
tures and  certificates  as  shall  thereafter  be  so  signed,  shall 
be  considered  as  good,  vahd,  and  effectual  as  if  the 
same  had  been  executed  and  signed  by  distinct  persons 
as  churchwardens,  and  distinct  persons  as  overseers  df 
the  poor  according  to  43  Eliz.  c.  2." 

2d,  Of  signing  certificates  where  there  are  no  church- 
wardens. 

The  8  &  0  W.  III.   seems  to  require  that  a  certificate  i"  ^  town- 

,  ,  ,  .  ....  ,  ship,mustb« 

granted  by  a  township,  mamtammg  its  own  poor,  .ind  not  signed  by 

having  churchwardens,  should  be  signed  by  all  the  over-  '^^^  °^^[' 

seers.    No  decision  has  occurred  on  this  subject,  but  it  ha^  one  only 

been  determined,  that  it  must  be  made  by  two  overseers  at  !jndT  ned 

least ;  for  the  appointment  of  one  overseer  only  is  bad  in  by  him,  it 

law,  by   13  &  14  Car.  II.  c.  12.  (3);  and  if  but  one  is  *^^°*  " 
appointed,    a   certificate  signed   and  sealed  by  him  is 
void.  (4) 

A  further  question  arose  in  the  preceding  case,  whether,  Quxre,whe- 
where  a  township  situate  within  a  parish  has  no  church-  chwdi"^ 

(i)  See  Rex  -v.  All  Saints,  Derby,  (4)  Rex  v.  Clifton,    2  East,  168. 

13  East,  143.  ante.  It  seems  as  if  the  point  might  have 

(a)  Preamble,  51  Geo.  3.  c.  80.  been    made    in    Rex    v.    Samborn, 

(3)  Ante,  vol.  i.  44.  3  Term  R«p.  609.,  but  it  was  not. 

L  4  wardens 
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wardens  wardens  of  its  own,  and  maintains  its  poor  separately,  the 
Ttrnvnlhip  churchwardcns  of  the  parish  at  large  ought  to  join  with 
certifiLate  ?  the  oversecrs  of  the  township  in  granting  certificates  ? 
The  court  did  not  decide  the  point ;  but  two  ( i )  of  the 
three  judges  present  intimated  as  the  inclination  of  their 
opinion,  that  it  was  unusual,  might  be  inconvenient,  and 
seemed  unnecessary  for  them  to  do  so.  (2) 


Name  of  The  certificate  should  give  to  those  who  sign  it,  the 

*  addition  of  churchwardens  or  overseers,  according  to 
their  official  situation  in  the  parish.  Yet  if  the  officers  of 
an  hamlet,  situate  within  a  parish,  and  maintaining  its 
own  poor,  describe  themselves  as  officers  of  the  parish  at 
large,  and  acknowledge  the  persons  mentioned  to  be 
legally  settled  within  the  parish,  it  is  not  such  a  defect 
as  vitiates  the  instrument,  but  may  be  explained  by  parol 
evidence  of  the  fact.  (3) 


Justices  The  justices  have  a  discretionary  power  to  d-efuse  or 

xhnto^ve-'  ^llow  a  Certificate;  but  unless  they  allow  it  by  regularly 
fuse  or  al-     fiHinff  UD  the  blanks,  and  si^ninef  their  names,  it  is  not 

low  ceriifi-         .  ,  r      f  -.  Ill  .  1  .       A      J 

oate.  withm  the  act,  and  cannot  conclude  the  parish  (4).  And 

Form  ()f  at-  jf  ^j^g  justices  appear  to  sign  only  as  witnesses,  without 
using  words  to  signify  their  allowance,  it  is  not  suffi- 
cient (5  ^  But  the  same  person  may  under  8  &  9  W.  III. 
c.  30.  allow  as  magistrates,  and  attest  as  witnesses, 
when  it  appears  they  take  upon  them  to  act  in  both 
capacities.  (6) 


(i)  Lawrence  and  Le  BLnc,  J.  (4)  Rex  v.  Wooton  St.  Lawrence, 

(3)  Rex -y.  Clifton,  ante,  151.  (4).  Eurr.  S.  C  581.     Rex   v.  Boston, 

But   see    2  &  3   Ann.  c.  6.  s.  3.   by  Str.  94. 

which  this  is  cured,  as  also  17  Geo. II.  (5)  Rex  "y.  Boston,  ante,  (4.) 

e.  38.  sect.  15.  (6)  Ife. 
(3)  Rex  V.  Satnborn,  5  Term  Rep, 

609. 

A  cer- 
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A  certificate  was  attested  by  A.  B.  a  marksman,  and  Attestation 
P.  I.  The  justices  certificate  and  allowance  was  as  3  Geo.  ii. 
follows  :  "  We,  &c.  do  hereby  certify,  that  he,  the  said  ^'  *9- 
P.  I.  came  before  us,  this  day,  and  made  oath  that  he  was 
present  with  the  other  witness  above  mentioned,  and  did 
see  the  said  churchwardens  and  overseers  severally  sign 
and  seal  the  said  certificate ;  and  that  his  name  is  of  his 
own  proper  hand-writing.  And  we  do  allow  of  the  cer- 
tificate above  written."  It  was  argued,  that  this  certi- 
ficate was  insufficient;  for  3  Geo.  II.  c.  29.  s.  8.  requires, 
that  the  attesting  witnesses,  or  one  of  them,  shall  make 
oath  before  the  justices  who  allow  it,  "  that  such  wit- 
ness or  witnesses  did  see  the  execution  of  it  j  and  that  the 
names  of  such  witnesses  attesting  the  certificate  are  of  their 
own  proper  hand-writing."  Whereas  here,  the  name  or 
mark  of  A.  B.  was  not  proved  to  be  his  own  hand-writing, 
for  P.  I.  only  proves,  that  his  own  name  is  of  his  own 
hand- writing.  But  the  whole  court  were  extremely  clear, 
that  there  was  sufficient  proof  of  A.  B.'s  attestation.  P.  I. 
swears,  "  that  he  was  present  with  B.  and  did  see  the 
churchwardens  and  overseers  severally  sign  and  seal  the 
said  certificate."  And.  this  is  above  thirty  years  ago  ( i ). 
It  would  be  very  unreasonable,  that  the  parish,  who  gave 
the  certificate  so  long  ago,  should  quibble  it  off  in  this 
manner  now.  (2} 

It  seems  that  3  Geo.  II.  c.  29.  was  only  passed  for  the  3  Geo.  IT. 

purpose  of  facilitating  the  proving  certificates,  and  was  to^adUuTe ' 

not  intended  to  take  away  any  mode  of  proof  which  pfoof  of 

existed  prior  to  the  statute  ,  3 ).     A  certificate  therefore  and  does  not 

under  8  &  o  W.  III.  is  ffood,  for  that  act  certainly  is  not  ^^^^  '^"^^y 

^  <=»  •'  a  ypreviou* 

repealed  by  3  Geo.  II.  (4)  mode  of 

proving,  nor 
repeal  the 
(i)  See  Rex  v.  Farringdon,  post.         (3)  Per  Ashhurst,  J.   Rex  v.  Far-  ^0*'*"  ^^^^^ 
(3)'  ringdon,  2  Term  Rep.  466.  °      '      ' 

(a)  Rex  'V.  Ashton  Reynes,  Burr.         (4)  Per  BuUerj  J.  lb. 
S.  C.  725. 

Thus, 


m 
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Thus,  a  certificate  more  than  thirty  years  old,  regu- 
larly allowed  and  signed  by  ^wo  justices,  according  to 
8  &  9  W.  III.  was  held  valid,  without  further  evidence, 
although  it  did  not  certify  the  affidavit  of  the  witnesses, 
in  the  form  prescribed  by  3  Geo.  II.  c.  29.,  because  a  cer- 
tificate of  that  age  proved  itself.  ( i ) 

But  where  a  certificate  of  attestation  is  relied  upon  as 
^roof  of  the  original  certificate,  the  forms  required  by 
3  Geo.  II.  c.  29.  must  be  strictly  followed. 


Insufficient 
allowance 
under 
3  Geo.  II. 
C.29. 


The  certificate  in  the  preceding  case,  was  stated  in  the 
margin  to  be  "  allowed  by  us,  being  first  proved  to  be 
duly  executed  as  the  statute  in  that  case  directs  and  ap- 
points." It  was  signed  by  tv/o  justices,  but  this  allow- 
ance did  not  in  any  other  manner  certify  an  affidavit 
made  by  one  of  the  witnesses  according  to  3  Geo.  II. 
c.  29.  On  the  other  leaf  of  the  same  sheet  of  paper  was 
a  writing  purporting  to  be  made  by  the  same  two  jus- 
tices, but  not  signed  by  them,  certifying  that  such  an 
affidavit  was  made.  Two  judges  doubted  whether  the 
requisites  of  3  Geo.  II.  c.  29.  had  been  sufficiently  com- 
plied with  (2).  But  the  remaining  judge  (3)  thought, 
that  every  thing  (as  in  the  case  of  a  justice's  order)  should 
be  intended  in  favour  of  the  attestation,  and  as  the  magi- 
strates had  stated,  "  that  it  was  proved  to  be  duly  exe- 
cuted, it  must  be  supposed  to  be  so ;  because  if  the  for- 
malities required  by  the  act  were  not  complied  with,  the 
certificate  would  be  false." 


pirection 
of  certifi- 


A  certificate  is  not  a  transferrable  instrument  from 
one  parish  to  another  (4).     But  it  need  not  be  directed 


(l)  Rex  V.  Farringdon.  ante,  153.  (3). 
(a)  Ashhurst  and  Grose,  J. 
(3)  Buller,J. 


(4)  Per  Lord  Kenyon,  C.  J.  Rex 
1/.  Wymondham,  post.  155.  (i). 


to 


To  "wliom  a  Certificate  extends,  155 

to  any  particular  parish  ( i ),  for  it  takes  effect  only  by 
delivery  (2),  and  a  mistake  in  the  direction  does  not 
vitiate  it.  (3) 

The  8  &  9  W.  III.  requires,  that  it  be  dehvered  to  the  Delivery.  . 
parish  officers  of  the  certificated  parish,  in  order  to  pre- 
vent the  party's  removal  from  thence,  or  his  acquiring  a 
settlement  there.  (4) 


PART  II.     SECT.  III. 

To  'whom  a  Certificate  extends. 

A  Certificate  extends  to  three  classes  of  persons,  to  whom  it 
1st,  Those  actually  named  in  it;  ad.  Those  who  are  part  ^*^<^"^s- 
of  the  person's  family  at  the  time   it  is  granted;  3d, 
Those  who  become  so  while  he  continues  to  reside  under 
it  (5).     It  extends  therefore  to  all  who  are  mentioned  ex-  Family 
pressly,  although  they  afterwards  live  away  from  their  "a^ned. 
parent,  and  form  the  head  of  another  family  (6).     But 

unless 

(i)  Rex  v.  Lillington,  i  East,  seers  of  the  poor  of  the  parish  of  Har- 
488.  where  the  direction  was  "  To  wich,  near  Dover-court,  &c."  The 
the  churchwardens,  &c,  of  the  parish  session  found  that  the  proper  name  of 
of  H.,  or  any  other  parish  in  the  city  the  parish  was  <'  St.  Nicholas  in  Har- 
or  coun'y  of  Coventry."  A  dictum  wich,"  and  that  there  was  no  such  pa- 
in Rex  V,  Wymondham,  6  Term  rish  as  Harwich  near  Dover- court. 
Rep.  552.,  seems  cpntra,  but  see  it  (4)  Rex  v.  Wensley,  ante,  (a), 
explained  in  the  foregoing  case  ;  (5)  See  the  opinion  of  Grose,  J. 
and  the  opinion  of  Chappie,  J.  Rex  Rex  i;.  Storrington,  7  Term  Rep.  133. 
V.  St.  Nicholas  in  Harwich,  post.  (6)  Rex  v.  Testerton,  5  Term 
(3)-  Rep.  258.     Per  Lord  Kenyon,  C.  J. 

(2)  Rex  -o.  Wensley,  5  Term  Rex  1;.  Darlington,  4  Term  Rep.  797. 
Rep.  154.  ante,  125.  (3).  Rex  v.  Bath  Easton,8  Te  m  Rep.  446. 

(3)  Rex  -v.  St.  Nicholas  in  Har-  But  these  determinations  do  not  create 
wich,  Burr.  S.  C.  171.  The  direction  any  distinction  between  children  named 
was  "  To  the  churchwardens  and  over-     and  those  who  are  not  so,  while  they 

cen- 

lit 
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unless  where  a  person  is  thus  described,  it  only  inckides 
fuch  as  live  under  the  same  roof  with  the  paterfamilias^ 
and  form  his  fire-side  ( i ),  or  in  other  words,  constitute  a 
part  of  his  family  or  household,  (2) 


Extends  to 
after-born 
children, 
and  second 
wife. 


It  extends  therefore  to  all  his  children,  whether  born 
before  or  after  the  certificate  is  granted  (3);  to  those  by  a 
second  wife,  taken  while  the  pauper  resides  under  the 
certificate,  after  the  death  of  a  first,  who  had  removed 
into  the  parish  and  resided  with  him  under  it  (4),  as 
also  to  the  second  wife  herself,  married  under  such  cir- 
cumstances. (5) 


Certificate 
fratned  to 
exclude  a 
son. 


But  as  it  is  competent  to  the  parties  to  limit  the  extent 
of  a  certificate,  it  may  be  framed  so  as  to  exclude,  as 
well  as  to  include,  a  person  who  would  otherwise  be  con- 
sidered as  protected  by  it.  The  pauper's  father,  having 
resided  some  years  in  J.,  was  removed  with  his  two 
younger  children  to  P.,  and  shortly  afler  returned  with 
a  certificate  from  P.  acknowledging  him  and  his  two 
younger  children  settled  there.  The  pauper  was  neither 
included  in  this  order  of  removal,  nor  certificate ;  the  pa- 
rish officers  of  S.  having  declared  before  the  magistrates, 
previous  to  the  removal  to  P.,  that  as  the  pauper  got  his 
own  living,  they  had  nothing  to  do  with  him.  The  pau- 
per was,  at  the  time  of  granting  the  certificate,  about 


continue  part  of  the  father's  family  re- 
siding under  the  certificate;  and  there- 
fore the  child's  derivative  settlement 
shall  shift  with  the  father's  whe- 
ther named  or  otherwise.  See  Rex  v. 
Leek  Wooton,  i6  East,  ii8.  and  par- 
ticularly the  judgment  of  Le  Blanc 
J.  Ibid.  124.  Also  Rex -y.  Cold  Ash- 
ton,  Burr.  S.  C.  444.  Rex  v.  Ped- 
ham,  Ibid.  5 28.  there  relied  on.  As  to 
the  effect  of  a  certificate  on  the  settle- 
ment of  illegitimate  children,  see 
ante,  vol.i.  a88. 


(i)    Per   Lord   Kenyon,    Rex  i». 
Darlington,  supra,  155.  (6). 

(a)  Rex  V.  Mortlnkc,  6  East,  397. 

(3)  Rex  V.  Sherborne,  Burr.  S.  C. 
18a.     Rex  ru.  Bray,  Burr.  S.  C.  529. 

(4)  Rex  "u,  Sherborne,  ante,  (3). 
(j)    Rex  'u.    Hampton,    5   Term 

Rep.  266.  Buller,  J.  dissent,  upon  the 
ground  that  the  second  wife  was  pro- 
tected by  the  certificate,  only  as  part 
of  her  husband's  family,  and  that  upon 
his  death,  she  was  no  longer  a  part  of 
it.    See  post.  160.  (3). 

fourteen 
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fourteen  years  old,  and  after  his  father^s  return,  supported 
himself  by  his  daily  labour,  and  lodged  and  boarded 
with  his  father  at  S.  paying  him  five  shillings  a  week.  " 
About  two  years  after  the  father's  return  with  the  certifi- 
cate to  S.  the  pauper  was  hired  and  served  in  S.  for  a 
year,  and  was  held  to  gain  a  settlement  in  the  parish  there- 
by, as  not  being  included  in  the  certificate.  For  though 
generally  speaking,  if  a  certificate  be  granted  to  the  head 
of  a  family,  it  extends  to  all  the  members  of  that  family; 
yet  it  is  competent  to  the  parties  themselves  to  narrow 
the  extent  of  a  certificate;  and  that  in  question 
seems  to  have  been  specially  framed  for  the  purpose  of 
excluding  the  pauper  from  the  operation  of  it.  It  is  not 
conceived  in  general  terms,  but  after  mentioning  the  fa- 
ther and  mother,  it  goes  on  to  specify  the  younger  chil- 
dren, omitting  the  pauper  who  was  the  eldest ;  and  it  is 
a  known  maxim,  that  expressio  u?iitcs  est  exclusio  alterius. 
It  could  not  have  concluded  the  parish  granting  the  cer- 
tificate as  to  his  settlement,  because  it  was  intended  to  ex- 
clude him  from  the  certificate  at  the  time  it  was  granted. 
It  follows  therefore  that  he  gained  a  settlement  there  by 
hiring  and  service  (i). 

But  although  the  certificate  extends  to  a  son  as  part  of  ^°«s  "^^ 
the  father's  family,  without  being  named  in  it,  yet  where  son  who  be- 
he  himself  becomes  the  head  of  a  family,  then  the  words  <^°"^^/^ff'* 

.  °*  ^  family ; 

of  the  statute,  public  poucy,  and  the  convenience  of  man-  nor  to 
kind,  require,  that  he  should  no  longer  be  considered  as  Stwrtn. 
part  of  his  father's  family,  or  be  protected  by  the  certi- 
ficate granted  to  the  father  (2).  Therefore,  although  a  son 
lives  with  his  father,  yet  if  he  marries  and  has  children, 
a  certificate  does  not  extend  to  the  grandchildren,  either 
so  as  to  render  them  irremovable,  or  prevent  their  ac- 

(i)  Rex  «.  Stomngion,  7   Term         (a)  Per  Lord  Kenyon,  C.  J.  Res 
Rep.  133.  <v.  Darlington,  ante,  \$$,  (6). 

quiring 
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quiring   a  settlement ( i ),    unless   the    son  is  expressly, 
named  in  the  certificate.  (2) 


X%  Ann. 

«.  18.  s.  a. 


The  law  respecting  certificates  is  extended  by  1 2  Anne, 
C  18.  s.  2.  to  apprentices  and  servants,  whose  masters  re- 
side undei*  them.  (3) 


Residents 
under  cer- 
tificates ir- 
removable, 
till  charge- 
able. 


PART  II.,     SECT.  IV. 

1 

Of  the  Effect  of  Certificates, 

Persons  who  reside  under  a  certificate  cannot  be  re- 
moved until  actually  chargeable  (4},  although  the  certi- 
ficate departs  fi-om  the  usual  form,  and  promises  to  re- 
ceive "  the  pauper  and  his  family,  when  they  shall  be 
thereto  requested ;"  for  it  must  be  taken  to  mean,  when 
they  shall  be  legally  requested  upon  the  party's  becoming 
chargeable  (5).  And  if  the  certificate  is  destroyed  by 
casuality,  and  the  parish  refiise  to  grant  a  new  one,  it  does 
not  render  him  removable  previous  to  his  being  so.  (6) 


Does  not  So  also,  as  the  certificate  does  not  protect  a  person  in 

rS  ^°  ^^  residence  in  a  third  parish  (7),  it  cannot  prevent  him 
iparish.  Son  from  acquiring  a  settlejnnent  there.  Thus,  a  son  bom  in 
cated  j9rton  the  certificated  parish,  acquires  a  settlement  either  by 


(i)  Rex  v.  Darlington,  ante,  157. 
(4).  Rex  v.  Heath,  5  Term  Rep.  583. 
Rex  v.  Mortlake,  6  East,  367. 

(a)  Rex /r;.  BathEascon,  8TermRep. 
446.  But  see  Rex  v.  Leek  Wooton, 
16  East,  118.  ante,  X5J.  161. 

(3)  See  post.  159. 

^)  LJttlcKirei^.  Wowdsall,  aSalk. 
530. 


(5)  Rex  v.  St.  Mary  Westport. 

(6)  For  the  pauper's  testimony  is, 
under  such  circumstances,  sufficient  to 
establish  the  certificate,  Rex  v.  Hay- 
der,  a  Bott,  56^6.  iPt.j8o.,  without 
argument.      -^    - 

(7)  Ante,  147. 
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hiring  aiid  service  (i),   or  by  apprenticeship  ( 2)   in  a  settled  by 

.1  .     1  service  in  a 

tJ"I-a.  third  parish. 

It  has  occurred  to  the  court  to  determine  the  effect  of  ^/  Appren* 
certificates  most  frequently  in  the  case  of  apprentices,  servants 

but  the  principle  applies  equally  to  all  parts  of  the  cerr  ^^^^"^^eives 
•/.  1  ,      r.      -1  A  .  11-1  certificated. 

tihcated  person  s  lamily.  Apprentices  and  hired  ser- 
vants, who  come  into  and  reside  in  the  parish  under  a 
certificate,  are  prevented,  like  all  other  persons,  J)y 
8  &  9  W.  III.  from  acquiring  a  settlement.  (3) 

But  tm  12  Anne  was  meant  to  apply  to  the  uncertifi-  ^-  Of  cer- 
cated  apprentices  and  servants  of  certificated  persons,  son,^/  ^^^^ 
who,  previous  to  that  statute,  might  acquire  a  settlement 
by  serving  them,  in  the  same  manner  as  any  other  inhar 
bitant.  The  principle  of  this  act  is,  "  that  the  certifi- 
cate-man shall  not  be  an  instrument  of  burthening  the 
parish  in  which  he  resides,  under  a  certificate  with  an  ap- 
prentice (4),"  or  hired  servant;  but  that  the  adventitious 
parts  of  his  family  may  be  excluded  from  settling  there, 
as  its  natural  members  are  by  the  act  of  William. 

This  statute  varies  from  8  &  9  W.  III.  c.  30.  in  so 
far  as  it  uses  the  words,  "  person  coming  to  inhabit  jor 
reside,"  while  the  other  has  it,  any  person  who  "  shajl 
come  into  any  parish  there  to  inhabit  and  reside. 
Hence  it  was  contended,  that  the  words  of  the  12  Anne 
being  in  tlie  disjunctive,  includes  the  servants  and  ap- 
prentices of  all  persons  who  come  into  the  parish  undesr 
a  certificate,  although,   in  consequence  of  subsequent 


(i)  Rex  'V.  Horsley,  Burr.  S.  C     assigned  to  a  parishioner  of  another 
385.  parish,  and  served  there. 

(7.)  Rex  nj.  Siltoii,  Burr.  S.  C.  269.         (3)  See  Alton  y.  Elvetham,  2  Bott, 
Rex  i;.  Petham,  2  Str.  1197.     Acer-     280.     PI.  281. 
tificate    man's    apprentice,    who   was         (4)  Per  Astoa,  J. ;Romsey  v>  St. 

Michael,  Burr.  S.  C.  640. 

emanci- 
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emancipation,  or  other  circumstances,  their  residence  iii 
the  parish  is  not  protected  by  it.  But  the  court  were  of 
opinion,  upon  comparing  the  words  of  the  statute  of 
Anne  with  the  provisions  of  former  acts(i),  that  the 
word  or  must  receive  a  copulative  construction,  and  that 
the  statute  meant  only  to  designate  persons  who  come 
into  any  parish  for  the  purpose  of  residing,  and  actually 
reside  there,  under  a  certificate.  Where  therefore  one 
J.  D.  and  wife  removed  into  the  parish  of  Great  Marlow 
under  a  certificate,  and  while  he  resided  under  it,  his  son 
W.  D.  was  born.  W.  D.  afterwards  left  his  father's 
family,  married,  and  occupied  a  separate  hoil^e,  where 
he  had  a  son  T.  D.  This  son,  having  been  regularly 
bound,  and  serving  as  an  apprentice  to  his  father,  was 
held  to  acquire  a  settlement  thereby.  For  the  father 
W.  D.  by  becoming  the  head  of  a  distinct  independent 
family  of  his  own,  could  no  longer  be  considered  as  re- 
siding under  the  grandfather's  certificate,  and  therefore 
was  a  person  with  whom  an  apprentice  could  gain  a 
settlement.  (2) 

But  wherever  the  master  or  mistress  are  protected  in 
their  residence  by  the  certificate,  either  as  the  head  or 
as  a  constituent  part  of  a  family,  their  apprentice,  or 
servant  is  prevented  from  acquiring  a  settlement  in  the 
parish  by  serving  them  in  these  capacities. 


Apprentice 
of  certifi- 
cate man's 
widow, 
gains  no 
settlement. 


A  man  and  his  wife  came  to  reside  in  H.  under  a  cer- 
tificate, where  the  wife  died ;  the  man  married  again  and 
died,  after  which  his  second  wife  took  an  apprentice, 
who  gained  no  settlement  by  service  under  the  inden- 
tures, because  the  second  wife,  and  consequently  her  ap- 
prentice, resided  under  her  certificate.  (3) 


(I)  8  &9  W.lll.  C.30.  <;&  10 
W.IIL  CXI. 


(z)  Rex  V.  Mortlake,  6  East,  397. 
(3)  Rex  V.  Hampton,  ante,  156,  (5). 

A  widow 
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A  widow  resided  under  a  certificate  granted  to  her 
liusband,  in  which  he  alone  was  named.  Her  son  born 
under  the  certificate  continued  to  five  with  his  mother, 
after  his  father's  death,  in  the  certificated  parish,  but 
carried  on  trade  upon  his  own  account.  A  servant  hired 
by  him  for  his  business  does  not  acquire  a  settlement,  for 
the  son  not  being  emancipated,  continues  part  of  his 
mother's  family ;  and  as  she  is  protected  by  the  certifi- 
cate, so  is  the  son  as  part  of  her  family.  ( i ) 

An  apprentice  who  serves  a  certificated  master  under  Or  if  serving 
an  assignment  does  not  thereby  acquire  a  settlement,  any  ^g^by^sr 
more  than  if  he  had  been  bound  originally  to  him  (2).  signment. 
And  if  originally  bound  to  a  certificated  man,  he  does  Or  if  origi- 
not  acquire  one  by  serving  part  of  his  apprenticeship,  "''\|!^''j^^' . 
under  a  regular  assignment,  to  an  uncertificated  inhabi-  assigned  by 
tant  of  the  parish  (3).     For  the  12  Anne,  stat.  i.  c.  18.  ^'^,1^^^^^ 
having  expressly  provided  that  persons  bound  appren-  of  that 
tices  to  certificated  men   should  not,  by  virtue  of  suck  ^""^  ' 
apprenticeship,  indentm^e,  or  binding,  gain  a  settlement 
in  such  parish,  it  is  necessary  that  the  binding  should  be 
such  as  would  be  capable  of  conferring  a  settlement  by 
service  under  the  original  master  in  that  place,    other- 
wise no  settlement  can  be  gained  there  by  virtue  thereof. 
For  the  legislature  intended,  that  no  act  whatever  of  this 
sort   by  a  certificated   man    should  help  to   bind   the 
parish  (4).     Neither  can  one,   originally  bound  into  a 
certificated  parish,  gain  a  settlement  by  subsequent  resi- 
dence there,   while  his  master  resides  in  a  third  parish, 
provided  the  certificate  is  not  abandoned.  (5) 


(i)  Rex  V.  Sowerby,  2  E<ist,  276.  {5)  R^x  'v.  Hinckley,  4»Term  Rep, 

ante,  vol.  i.  284.  (4)  ;   and    see   the  371. 

opinion  of  Lawrence,  J.    Rex  i>.  Al-  (4)  Per  Lord  Kenyon,  C.  J,  lb. 

freton,  7  TermRep.471.  (5J  Rex  m.   Spoiland,  Burr.  3.  C. 

(a)  Romsey  1/.  St.Michael;  ante,  5^7. 
159- (4). 
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Wherever 
master  can 
gain  settle- 
ment his 
apprentice 
miy. 


But  wherever  the  master  is  not  protected  in  his  resi- 
dence by  the  certificate,  his  apprentice  or  servant  may 
acquire  settlements  byjservice  in  their  respective  capacities. 
An  apprentice  is,  therefore,  settled  by  residence  in  a  parish 
to  which  the  certificate  does  not  extend  (i),  or  by  serving 
an  uncertificated  person  residing  in  such  parish  under  an 
assignment  (2).  So  he  may  acquire  one  in  the  certifi- 
cated parish  where  the  master  has  received  a  certificate, 
but  not  delivered  it,  if  he  reside  40  days  previous  to  the 
delivery  (3);  for  the  master  might  have  gained  one 
during  that  period  (4).  But  if  his  master  receives  and 
dehvers  a  certificate  before  the  service  of  40  days  is  com- 
plete, the  apprentice  cannot  acquire  a  settlement  after- 
wards, for  he  is  under  an  absolute  disability  of  gaining 
one,  unless  he  is  bound,  and  serve  40  days  to  a  man  who 
did  not  come  into  or  reside,  during  that  time,  in  the 
parish  by  means  or  licence  of  a  certificate.  (5) 


But  so  soon  as  the  certificate  is  discharged,  either  as 
to  the  master  (6),  or  specially  as  to  the  apprentice,  he 
may  acquire  a  settlement  in  the  same  manner  as  any 
other  person  might.  (7) 


(i)  Rex  i>.  BIshopside,  Burr.  S.C. 

381.  Rex  1'.  Spotland,  supra,  161.  (5). 

(a)  Rex  -u.  Petham,   Burr.  S.  C. 

154. 

(3)  Rex  1'.  Wensley,  5  Term  Rep. 
154.  ante,  155.  (2). 

(4)  Rex  V.  Clifsthydon,  l^urr.  S.  C. 

151.  .     . 

(5)  St.  Cuthbert's  v.   Westbury, 
Burr.  S.  C.  470. 

(6)  Rej  1).  Birdham,  Cald.  500. 
i^ex  V.  St.  Peter's  in  Derby,  i  Term 


Rep.  218.  when  the  certificate  was 
discharged  by  the  master's  obtaining 
one  to  another  parish. 

(7)  Rex  1/.  Weddington,  Burr. 
S.  C.  766.  Here  the  indentures  were 
discharged,  and  the  apprentice  went 
and  served  another  master  under  other 
indentures  in  a  thud  parish  far  four 
years,  after  which  he  served  two  years 
under  indentures  in  the  certificated 
parish, and  was  also  hiredfor  and  served 
a  year  th^re.   See  ante,  159.  (1),  (a). 


PART 


Of  the  Continuance,  S^x.  1^3 

PART  II.     SECT.  V. 

Of  the  Continuance  and  Determination  of  a  Certificate. 


A  Certificate  may  be  discharged  altogether  as  to  the  Certificate 
entire  family,  or  continued  as  to  part,  and  determined  as    '^'^  ^^^-^ 
to  the  remainder.  ( i ) 


rge 
in  part. 


This  may  be  effected  in  various  ways.  chaise  * 

ist.  By  a  removal  of  the  pauper  by  the  certificated  pa-  ist  By  an 
rlsh,  to  that  which  granted  the  certificate  (2),  or  by  a  °^oyaV°^ '^'^" 
third  parish,  either  removing  him  thither  (3),  or  to  that 
to  which  the  certificate  was  given  (4),  if  there  is  no  ap- 
peal against  the  order. 

2d,  By  granting  a  new  certificate  to  another  parish.  (5)  2.  a  new 

certificate. 

3d,  By  the  pauper's  voluntary  deserting  the  certificate  3.  Abandon- 
by  removing  from  the  parish  to  which  it  was  granted,  ™^"^- 
and  taking  up  his  residence  either  in  the  certifying  parish, 
or  elsewhere,  without  an  intention  to  return  thither. 

This  principle  is  stated  so  clearly  by  Lord  Kenyon,  Abandon- 
in  the  last  decided  case  upon  the  subject,  as  to  reduce  the  ment  da* 
point  in  future  to  a  mefe  question  of  fact,  to  be  decided 
by  the  justices  upon  proof  of  the  party's  intention. 

(i)  Rex  1;.   Heath,  5  Term  Rep.  (4)  Rex  -y.  Ealing,  Cald.  472. 

583.  Rex «!;.  Keel,   and   several  cases  (5)  Per  Lord    Mansfield,  Rex   t/. 

there  cited,  post.  166.  Birdham,  Cald.  500.      Rex    v,  Su 

(2)  Rex  v.  Sudbury,  Burr.  S.  C.  Peter's  in  Derby,  i  Term  Rep.  218. 
373-  S.  P. 

(3)  Rex  V.  Birdham,  Cald.  500. 

M  2  In 
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In  1754,  the  pauper's  father  went  to  reside  in  St. 
Michael's,  under  a  certificate,  and  continued  there  until 
1757,  when  he  returned  to  the  certifying  parish  with  his 
family,  where  the  pauper  was  born.  In  two  years  he  re- 
turned with  his  family  to  St.  Michael's,  and  after  resid- 
ing there  eight  years,  went  back  with  them  to  the  certi- 
fying parish.  Three  years  afterwards  he  returned  again 
to  St.  MichaeFs,  where  the  pauper  was  bound  apprentice 
to  him,  and  having  dwelt  there  with  his  family  six  years, 
he  resided  for  another  year  in  different  parishes,  and  then 
went  back  with  his  family  to  St.  Michael's,  where  the 
pauper  resided  under  his  indentures  for  a  year. 

Lord  Kenyon,  C.  J. — "  It  was  at  length  settled  in 
Rex  V.  Newington  { i ),  that  a  voluntary  removal  from 
the  certified  parish  (not  indeed  for  a  temporary  pur- 
pose only,  but  where,  as  Lord  Mansfield  said,  "  the  re- 
sidence there  is  permanently  at  an  end")  will  put  an  end 
to  the  certificate.  A  mere  temporary  removal  I  under- 
stand to  be,  where  the  person  goes  from  the  certificated 
parish,  to  make  a  visit  elsewhere,  or  on  occasional  busi- 
ness, leaving  his  family  behind  him  in  that  parish,  as  being 
the  place  of  his  domicile  (2).  But  in  this  case,  the  pau- 
per's 

(i)  Post.  166.  {%).  per's  service,  with  B,  leaving  his  son 
(a)  T.  M.  went,  in  1736,  to  reside  Thomas  with  his  family,  among  whom 
ui  All  Saints  under  a  certificate  from  was  the  pauper,  behind  him,  and  both 
Darlingron.  While  he  resided  there,  T.M.  and  his  wife  died  at  Darlington, 
his  son  Thomas  was  born,  who,  after  Lord  Kenyon,  C.J.  *' In  this  case, two 
having  been  hired  and  .«.erved  for  a  questions  are  made,  ist,  whether,  by 
year  in  a  third  parish,  returned  to  All  the  grandfather's  return  to  Darlington, 
Saints,  where  he  married,  and  lived  there  was  an  end  of  the  certificate  ? 
until  his  death.  His  son  the  pauper,  I  am  strongly  inclined  to  think  it  was 
was  born  there,  who,  when  of  the  age  not  an  abandonment.  If  all  the  fo- 
ci 14,  hired  himself  to  live  with  B.  in  tnily  had  indeed  been  remo-vedbach^  thai 
All  Saints  far  three  years.  The  grand-  'would  have  been  an  abandonment ;  but 
father  T.  M.  returned  to  Darlington  as  his  %%\\  was  left  behind,  it  was  a  sort 
with  his  wife  sometime  before  the  pau-  ef  pledge,  that  the  certificate  was  not 

in- 
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per's  father  went,  taking  all  his  family  with  him,  to  the 
certificating  parish,  where  he  took  a  house,  and  resided  for 
two  years ;  he  afterwards  went  back  to  the  certificated 
parish,  and  again  returned  to  the  parish  by  which  the  cer- 
tificate was  granted,  where  he  continued  three  years  more, 
making  the  last  parish  the  place  of  his  permanent  resi- 
dence. On  the  ground  therefore  that  he  left  the  parish* 
of  St.  Michael's  (the  certificated  parish)  not  for  a  tem- 
porary purpose  only,  but  with  a  view  of  making  the  cer- 
tificating parish  the  place  of  his  permanent  residence,  and 
not  being  able  to  distinguish  this  case  from  that  of  Rex 
V,  Newington,  which  I  wish  to  adopt  in  its  fullest  extent, 
I  am  of  opinion,  that  the  certificate  granted  to  the  pau- 
per's father  was  discharged."  ( i ) 

It  had  been  previously  decided,  that  a  certificate  was 
discharged,  where  the  object  of  it  had  returned  with  his 
family  to  the  certifying  parish,  and  remained  there  eigh- 


intended  to  be  abandoned.  It  is  not 
necessary,  however,  to  determine  up- 
on that  point,  because,  on  the  other 
question,  I  am  prepared  to  give  a  de- 
cisive opinion."  But  Mr.  J .  BuUer, 
thought, "  that  the  certificate  was  at  an 
end  by  the  grandfather's  return ;  it 
was  originally  granted  to  him.  The 
man  to  whom  the  certificate  was  grant- 
ed, is  the  person  whom  the  legislature 
had  in  view  ;  and  being  granted  to  him 
according  to  the  statute,  it  rightly  in- 
cludes his  family  ;  but  his  family  are 
«  those  only  who  live  with  him."  And 
as  it  happens  in  the  course  of  time,  that 
some  of  the  children  separate  from  the 
father,  if  the  father  himself  return  to 
the  parish  granting  the  certificate,  I 
think  that  the  certificate  is  at  an  end 
as  to  all  of  them."  Rex  'u.  Darlington, 
4  Term  Rep.  797.  In  this  case  the 
son  had  ceased  to  be  part  of  his  fa- 
^n«r*s  family,  having  married  and  be- 
M 


come  the  head  of  a  distinct  one.  He 
had  also  gained  a  settlement  in  a  third 
parish  by  hiring  and  service. 

A  certificate  to  K.  was  granted  to  a 
father  who  died  there,  after  which  his 
son,  who  was  narked  in  the  certificate, 
continued  to  reside  in  K.  But  his 
daughter,  when  seven  years  old,  re- 
turned to  the  certifying  jiarish,  where 
she  dwelt  for  eleven  years,  the  last 
three  or  four  of  which  were  passed  in 
service,  she  twice  went  back  to  her 
brother  at  K.  The  certificate  was 
held  not  to  be  abandoned  as  to  her. 
Lord  Mansfield  being  at  first  of  opi- 
nion that  it  was.  Rex  'v.  Keel,  post. 
167.  In  Rex  nj.  Heath,  5  Term  ilep. 
583.  Lord  Kenyon  intimates  that 
"  Lord  Mansfield's  first  thoughts  were 
best,"  see  post.  166.  {%) 

(i)  Per  Lord  Kenyon,  C.  J.  Rex 
V.  St.  Michael's  in  Coventry,  5  Term 
Rep.  $%(>. 
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teen  years,  when  he  went  back  to  the  certificated  parish, 
to  take  possession  of  the  effects  of  a  deceased  relation,  and 
died  there  in  six  months  ( i );  as  it  was  also  where  one  re- 
moved with  \\\i*whole  familyinto  a  third  parish,  and  having 
remained  two  years,  went  from  thence  with  his  iiohole  family 
into  a  fourth,  in  which  he  dwelt  four  years,  and  died ;  be- 
cause, the  paupers  having  left  the  certificated  parish 
without  any  intention  of  returnmg,  their  certificates  were 
discharged.  (2) 


4.  Gaining         4th,  A  certificate  is  discharged  by  the  party's  gaining 
a  new  set-     ^  settlement  in  another  parish  (3),    although  it  is  consoli- 
dated for  the  maintenance  of  the  poor  with  the  certifi- 
cated parish.  (4) 

It  seems,  however,  that  this  rule  does  not  extend  to 
acts  of  settlement  done  by  minors  in  the  parish 
granting  the  certificate.  They  return  to  the  certificated 
parish  under  the  certificate,  if  the  head  of  the  family  has 
continued  to  reside  there  under  its  protection. 

The  pauper  was  born  in  B.  where  her  father  and  mother 
resided  under  a  certificate  from  K.  Afler  her  parents* 
death,  she  lived  until  seven  years  old  in  B.  with  her  bro- 
ther, who  was  named  in  the  certificate.  She  then  went 
voluntarily  to  K.  where  she  was  maintained  by  the  parish 


(1)  R«x  1/.  Frampton  upon  Severn, 
Doug.  417. 

(2)  Rex  -v.  Newington,  i  Term 
Rep.  354.  Also  Rex  v.  Taunton 
St.  Mary  Magdalen,  Burr.  S.  C.  402. 
where  the  pauper  returned  with  his 
whole  family  to  the  certifying  parish, 
and  died  there  without  going  Iwck  to 
the  parish  which  received  him  under 
the  certificate.  Rex  v.  Keel,  Cald. 
144.,    seems     in    some    degree    to 


contradict  the  authority  of  what 
is  here  laid  down.  But  see  the  opi- 
nion of  Lord  Kenyon,  C.  J.  upon 
that  case,  Rck  v.  Heath,  5  Terra 
Rep.  583. 

(3)  Rex  v.  Great  Torrington,  Burr. 
S.  C.  4^8.  Rex  1/.  Keynsham,  lb. 
429.     Harrison  1;.    Lewis,    3  Salk. 

(4)  Rex  -v.  Wymondham,  6  Term 
Rep.  55  a. 

until 
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until  fourteen,  when  she  hired  herself,  and  served  two  or 
three  years  in  K, ;  after  which  she  returned  voluntarily  to 
her  brother's  house  at  B.  and  was  afterwards  hired  and 
served  for  a  year  in  that  parish.  The  court  were  of 
opinion,  that  she  had  not  thereby  acquired  a  settlement 
in  B.  She  returned  voluntarily  to  the  house  in  which  she 
had  before  resided  with  her  brother,  who  continued  to 
live  there  during  the  whole  time  she  was  absent.  The 
certificate  was  not  discharged  as  to  him,  and  the  circum- 
stances do  not  warrant  the  court  in  saying  that  it  was  so 
as  to  her.  ( i ) 

The  pauper's  father  went  to  reside  in  J.  under  a  cer- 
tificate from  E.,  and  the  pauper,  as  part  of  liis  family, 
with  him.  The  pauper,  when  sixteen  years  old,  served 
three  years  in  E.  under  yearly  contracts,  after  which  he 
returned  to  his  father  at  J.  where  he  still  resided  under 
the  certificate,  and  in  about  a  month  hired  himself  to  a 
parishioner  in  J.  for  a  year,  which  he  served.  The  court 
were  of  opinion  that  the  father,  residing  under  the  cer- 
tificate, his  son  gained  no  settlement  in  J.  but  was^ 
settled  in  E.  (2) 

In  these  cases,  the  hiring  and  service  in  the  certificating 
parish  had  no  operation.  It  conferred  no  new  settlement, 
the  pauper  being  settled  there  at  the  time. 

Upon  the  same  principle  it  has  been  decided  that  an 
unemancipatcd  child  follows  a  settlement  acquired  by 
his  father,  after  his  binding  and  service  as  an  apprentice 
with  a  certificated  master. 

The  pauper's  father  being  settled  at  F.,  came  to  i^eside 
at  H.  upon  a  tenement  of  the  annual  rent  of  5I.  los., 

(i)  Rex  -v.  Keel,  Cald.  144.  (a)  Rex  -v.  Ingworth,  8  Term  Rep.339. 

M  4  and 
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and  the  pauper,  at  the  age  of  15,  was  apprenticed  to  S* 
who  resided  in  B.  under  a  certificate  from  N.  with  whom 
he  regularly  served  his  time.  During  the  first  year  of 
his  apprenticeship,  the  father  purchased  this  tenement 
for  87I.,  and  the  pauper  was  clothed  by  his  father,  and 
occasionally  visited  him  during  the  apprenticeship,  at 
the  expiration  of  which,  being  19,  he  returned  to  his 
father's  house  in  H.,  and  receiving  some  new  clothes, 
went  back  to  his  master,  and  worked  with  him  by  the 
piece  for  a  year  and  a  quarter.  The  court  were  of 
opinion  that  the  son  must  be  considered  as  having  been 
re-incorporated  in  his  father's  family,  having  returned, 
and  required  and  received  his  father's  assistance,  and 
therefore  he  followed  his  father's  settlement  in  H.  (i) 

Settlement         5th,  A  certificate  is  discharged  by  acquiring  a  settle- 
^"}^  ^/."  ,     ment  in  the  parish  to  which  it  is  granted.     This,  accord- 

qiiiredin  the    ^  ^  ^  ^ 

certitfcated  ing  to  the  words  of  8,  9,  &  10  W.  III.  c.  II.  is  to  be 
gained  only  in  one  of  two  ways,  i  st.  Serving  an  office  (2). 
2d,  Renting  a  tenement  of  lol.  a-year.  (3) 


paiisli. 


ftisute. 


May  be  But  is  has  been  likewise  held,  by  a  very  reasonable 

^^vlt  ^^  construction  of  this  act,  that  one  may  become  settled 
by  residence  on  his  own  estate  (4),  in  all  cases  where 
he  could  acquire  a  settlement  in  the  parish,  if  unincum- 
bered with  a  certificate,  and  that  whether  it  is  acquired 
by  operation  of  law,  or  by  his  own  act  ( 5 ).  Thus,  it  may 
be  gained  by  residence  on  a  freehold  (6),  or  leasehold  in- 
terest, obtained  by  purchase (7),  or  descent  (8) ;  on  a  copy- 


(i )  Rex  -y.  Hardwick,  1 1  East,  578.        (6)  Rex  v.  Deddington,  Burr.  S.  C 

(2)  See  ante,  chap.  xxii.  aao. 

(3)  Ante,  chap,  xxiii.  (7)  Rex  1/.  Stausfield,  Burr.  S.  C. 

(4)  Burcleer  v.  East  Woodhay.  aoj.     Rex  1/.  Deddington,  ante,  6. 

(5)  Rex  "v.  Cold  Ashton,    Burr.  Ivinghoe  v.  Stonebridge,  i  Stra.  265. 

,  C.  444*  ante,  72.  (4).  (8)  Rex  v.  Cold  Ashton,  supra,  (j). 

hold 
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hold  surrendered  to  a  wife  by  her  father  ( i ),  or  devised  to 
her  by  will  (2),  or  by  the  widow's  quarantine.  (3) 

It  is  determined  also  that  a  settlement  acquired  by  the 
head  of  the  family  in  the  certificated  parish,  will  be  com- 
municated to  his  unemancipated  children  whether  they 
are  named  in  the  certificate  or  not.  (4) 

The  9  Geo.  I.  extends  to  estates  purchased  for  a  pecu- 
niary consideration  by  persons  residing  raider  a  certificate 
so  as  to  prevent  the  gaining  a  settlement,  unless  the  pur- 
chase is  bonajlde  of  an  estate  of  30I.  value  (5).  It  has 
been  doubted  whether  one  could  be  obtained  since 
that  act,  by  any  estate  acquired  under  a  voluntary  grant, 
without  a  money  consideration.  (6) 

But  it  was  afterwards  held,  that  a  conveyance  from 
father  to  son  was  clearly  no  purchase  within  9  Geo.  I. 
c.  7.,  notwithstanding  part  of  the  consideration  was 
lol.  in  money,  and  that  the  son's  certificate  was 
avoided  by  a  residence  of  forty  days  after  the  grant  of 
this  estate.  (7) 

A  certificate  is  likewise  discharged  by  subsequent  resi- 
dence on  an  estate,  conveyed  to  the  pauper,  previous  to 
his  being  certificated  (8),  or  by  residence  under  similar 
circumstances,  on  a  tenement  of  the  annual  value  of  i  ol. 


f i)  Rex  'V.  EastWoodhay,  ante,i68.  (5)  Rck  v.  Dunchurch,  Burr.  S.  C. 

(4).  Rex  f.  Ingleton,  Burr.  S.  C.  560.  ss^  ante,  71.  (2) 

(2)  Rex  "J,  Shenston,  Burr.  S.C.  (6)  Rex  v.  Warblington,  i  Term 
468.     Rex   'V.   Woburn,  Burr.  S.  C  Rep.  241- 

785.  (7)  Rex   -u.  Ufton,  3  Term  Rep. 

(3)  Rex    v.    Long     Wittenham,  aji.      See   also    Rex    nj.    Ingleton, 
Cald.474.  ante,  (i). 

(4)  Rex  f.  Leek  Wooton,  16  East,  (8)  Rex  v.  Ufton,  ut  supra 
118.    and    see    Rex    v.   Hard  wick, 

II  East,  578. 


taken 
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taken  previously.  For  the  statute  which  recjuires  the 
taking  of  a  tenement,  does  not  say  whether  the  taking 
shall  be  before  or  after  the  certificate  is  granted;  and  the 
principle  it  goes  upon  is  the  ability  to  take,  which  exists 
equally  in  either  case.  ( i ) 

6.  Certifi-  (5th,  A  certificate  continues  as  to  any  person  who  is 
d  scharged  expressly  nataed  therein,  until  discharged  by  some  act 
as  to  person  imniediateiy  aflPecting  himself;  for  he  is  to  be  considered 
named.         in  the  same  sitEUttion  as  if  the  parish  had  gi'anted  a  distinct 

certificate  to  him  (2),  and  consequently  his  family  reside 

under  it,  and  are  affected  by  it.  ( 3 ) 

But  the  settlement  of  an  unemancipated  child  shifts 
into  the  certificated  parish  with  that  of  the  father,  al- 
though it  be  named  in  the  certificate. 

Tlie  pauper's  grandfather  J.  B.  rented  a  tenement  in 
M.  being  of  the  yearly  value  of  i  ol.  at  61.  a-year.  His 
son  M,  B.  came  to  reside  with  him  in  M.,  and  about  a 
month  afterwards  the  grandfather  died  devising  his  in- 
terest in  the  tenement  to  his  son  M.  B.  and  making  him 
his  executor,  who  continued  therein  many  years,  and 
paid  the  last  rent  due  from  the  grandfather  J.  B.  as  his 
executor.  About  a  year  afterwards,  and  while  in  pos- 
session of  the  tenement,  M.  B.  applied  for  and  obtained 
a  certificate  from  the  parish  of  W.  to  that  of  M.  in  which 
the  pauper,  being  then  about  1 2  years  old,  was  expressly 
named,  and  thereby  acknowledged  to  be  legally  settled 
in  W.  The  court  were  of  opinion  that  he  followed  his 
father's  settlement  acquired  by  residence  on  the  tene- 


(i)   Rex  f.  Findern,   Cdd.  42.6.  (2)  Rex 'z.-.Testeiton.  5  Term  Rep. 

where  the    pauper    had    taken    the  258.     Rex  v.  Keel,  ante,  167.  (i). 

tenement  one    month   prior   to   his  (3)  Rex  v,  Bath  Easton,  8  Term 

obtaining  the  certificate.  Rex  -v.  I-eek  Rep.  446. 
Wooton,  16  East,  118.  post.  171.  (3). 

ment 
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ment  devised  to  him  by  the  grandfather  J.  B. :  "  For 
the  legislature  evidently  meant  [in  8  &  9  W.  III.  c.  30. 
and  9  &  10  W.  III.  c.  11.]  that  the  certificate  should  be 
entire  to  protect  the  paterfamilias  and  the  family  whether 
named  or  not ;  and  this  naming  of  any„  of  the  family  is  a 
mere  matter  of  convenience,  the  more  easily  to  identify 
them,  but  is  not  directed  to  be  done  by  the  legislature, 
nor  are  any  powers  taken  away  from  or  given  to  such 
children  on  account  of  their  being  named  or  not  named 
in  the  certificate.  It  is  mere  artificial  reasoning  which 
makes  a  distinction  between  such  of  the  children  as  are 
and  such  as  are  not  named  in  the  certificate ;  a  distinc-' 
tion  which  the  act  itself  does  not  make."(i)  "The 
language  of  Lord  Mansfield  is  founded  in  reason,  and 
not  opposed  by  the  act,  that  the  children  of  all  parents 
must  have  the  settlement  of  their  father  until  they  ac- 
quire another  for  themselves,  and  that  therefore  the 
pauper  in  this  case  continuing  part  of  the  father's  family 
at  the  time,  derived  the  settlement  from  him,  and  was 
not  repelled  from  it  by  the  circumstance  of  being  named 
in  the  certificate  (2)."  If  such  were  not  the  true  con- 
struction of  the  act,  the  inconvenience  would  follow, 
that  however  young  the  children  might  be  coming  with 
their  father  into  the  parish  with  a  certificate  naming 
them,  if  the  father  gained  a  new  settlement  there,  he 
would  be  settled  in  one  parish  and  the  children  in 
another.  (3) 


(i)  ^(?r^aLordEllenborough,C.  J.  affecting  their  condition  while  theycon- 

Yet  quare  whether  the  expressly  nam-  tinue  members  of  it ;  as  for  instance, 

ing  persons  in  a  certificate,  who  would  in  case  ofthe  father's  death,  or  the  cer- 

otherwise  be  included  under  the  general  tificgtes  being  abandoned  by  him.     See 

denomination    of    family,    may    not  the  opinion  of  Le  Blanc,  J.    id  East, 

have  been  intended  in  many  instances  124. 

to  save   the  trouble  of  granting  other  (2)  Eod.  Jud. 

certificates,  and  extend  its  protection  (3)  Per   Bayley,  J.   Ibid.   Rex  v, 

to  such  children  after  they  cease   to  Leek  Wooton,  i6East,  n8. 
be  part  of  their  father's  family,  without 


7th, 
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7.  When  by       ytli,  It  is  discharged  as  to  those  who  reside  under  the 
tion."'^'^^      general  description  of  part  of  the  family,  by  their  ceasing 
to  be  so  from  becoming  emancipated.  ( i ) 

Not  deter.        But  a  certificate  is  not  determined  in  all  cases  as  to 
his  death       those  who  have  resided  as  members  of  the  family,  by  the 
to  whom       death  of  the  person  to  whom  it  was  oriffinally  granted. 
panted.        A  man  and  his  wife  came  into  a  parish  under  a  certifi- 
cate ;  the  woman  dying,  the  husband  married  again,  and 
the  second  wife  was  held  to  reside  under  its  protection 
after  her  husband's  death  (2).     A  pauper  born  in  the  pa- 
rish, where  his  father  resided  under  a  certificate,  was  put 
out  apprentice  there ;  his  father  died  six  months  before 
the  expiration  of  his  apprenticeship,    yet  the  certificate 
was  not  considered  as  determined  by  the  death,  so  as  to 
enable  the  apprentice  to  acquire  a  settlement,  for  he  came 
into  the  parish,  and  resided  under  its  protection*  (3) 

If  a  certificate  is  discharged  by  any  of  these  means,  all 
who  reside  under  it,  whether  as  natural  parts  of  the 
family,  as  apprentices,  or  as  servants,  are  restored  to 
their  capacity  of  acquiring  settlements  in  the  parish  as  if 
it  never  had  existed. 

Must  shew         It  is  necessary  for  those  who  wish  to  get  rid  of  a  cer- 
atdischarg«d.  ^jg^.^^.^^  ^^  gj^g^  goj^g  matter  in  discharge  of  it.     As  if 

they  rely  upon  a  subsequent  settlement  by  estate,  under 
a  voluntary  grant,  the  onus  prohandi  is  on  them,  that  the 
grant  is  voluntary;  it  does  not  lie  on  the  other  side  to 
prove  it  a  grant,  for  a  valuable  consideration :  whoever 
wants  to  set  aside  that  which  has  once  existed,  must  shew 
something  which  destroys  it.  (4) 

(i)  Rex  v.  Darlington,  ante,  48.  (2)  Rex  v.   Hampton,    ante,  (i). 

Rex   1/.  Bugden,  Burr.  S.  C.    ^70.  BuUer,  J.  dissent, 

ante,  vol.  i.  %%g.     Rex  1/.  Heath,  (3)    Rex   -v.    Alfreton,    7  Term 

ante,   163. '(i).    Rex  v.  Hampton,  Rep.  471.  and  see  Rex -y.  Keel,  ante, 

ante,  156.  (3).    Rex   'v.  Mortlake,  167.  (i). 

6  Eait,  397.  (4)  Per  Ashhurst  and  Buller,  J. 

Rex  v.  Warblington,  i  Term  Rep.  241 . 

I©  But 
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But  where  the  pauper's  grandfather  came  into  S.  under  Presumed 
a  certificate  in  1727,   and  the  pauper  was   reUeved  by  after  7? 
S.  while  resident  in  other  parishes ;  he  was  considered  y'^^^^^  ^y 
as  settled  there,  although  no  other  evidence  was  given  of 
his   father  or   grandfather  having  gained  a  settlement 
since  the  certificate.     For  there  w^as  ample  time  for  the 
father's  being  emancipated  as  well  as  the  pauper,  and 
there  was  no  reason  why  S.  should  have  relieved  the 
pauper  while  residing  in  other  parishes,  if  they  had  not 
known  that  he  was  settled  with  them,  (i) 


SECT.   VI. 

Of  reimbursing  the  certificated  Parish, 

As  persons  coming  into  a  parish  with  a  certificate  are  3  Geo.  VL 
enabled  to  reside  there  without  being  removed  until  *^'^^* 
actually  chargeable,  it  was  reasonable  that  the  parish 
thus  compelled  to  receive  the  probable  poor  of  other 
places,  should  be  exonerated  from  the  burthens  incident 
to  such  residence  as  soon  as  they  became  unable  to  support 
themselves.  This  has  been  provided  for  by  3  Geo,  II. 
c.  29.  5.  9.  which  enacts  that  "  When  any  overseer  or 
other  person  shall  remove  back  any  person  or  their  fa- 
milies, residing  under  a  certificate,  and  becoming  charge- 
able to  the  parish  or  place  to  which  they  shall  belong ; 
such  overseers  or  other  person  shall  be  reimbursed  such 
reasonable  charges  as  they  may  have  been  put  unto  in 
maintaining  and  removing  such  persons,  by  th<^  church- 
wardens or  overseers  of  the  place  to  which  such  .persons 

;il  Rex   *.   Stanley  cum  Wrenthorpe,  Sast.  5a  Geo,  III.  15  Sast,  38». 

are 
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are  removed;  the  said  charges  being  first  ascertained  and 
allowed  by  one  or  more  justices  for  the  county  or  place 
to  which  such  removal  shall  be  made;  which  said  charges 
so  ascertained  and  allowed  shall  in  case  of  a  refusal  of 
payment,  be  le\aed  by  distress  and  sale  of  the  goods  of 
the  churchwardens  and  overseers  of  the  place  to  which 
such  certificate  person  is  removed  by  warrant  of  such 
justice  or  justices." 


PART  III.     SECT  I. 
Of  35  Geo.lll.  c,  loi. 


:^S  Oeo.  III. 
c.  loi.  coa- 
lines  it  to 
persons  ac  - 
tually 
chareeable. 


Besides  the  general  regulations  introduced  by8  &  9 
W.  III.  c.  31.  and  9  &  10  W.  III.  c.  3.  respecting  cer- 
tificated persons,  the  legislature  extended  the  privilege 
of  irremovability  to  various  trades,  caUings,  and  descrip- 
tions of  persons  by  partial  statutes.  But  it  is  unneces- 
sary to  notice  these  particular  enactments  (i),  the  gene- 
ral 


(i)  Mariners  and  soldiers  exer- 
cising a  trade,  1%  Geo.  III.  c.  44. 
Gate-keepers  or  persons  renting  turn- 
pike tolls,  and  residing  in  the  toll- 
house, 13  Geo.  III.  c.  84.  s.  56.  Offi- 
cers, mariners,  soldiers,  and  marines, 
serving  since  1763,  and  their  wives 
and  children,  24  Geo.  III.  c.  3.  Offi- 
cers and  soldiers  in  the  militia,  drawn 
by  ballot,  or  any  of  the  fenciWe  regi- 
ments, a4Geo.  3.  C.6.  s.4.  Mar- 
lyed  militia  men  serving,  when  drawn 
out  into  actual  service,  %(>  Geo.  III. 
c.  107.  s.  131.  Their  wives  and 
families,  43  Geo.  III.  c.  47.  s.  8. 
Certificated  members  of  benefit  socie- 
ties, 33  Geo.  III.  c.  54.  s.  17.  It  has 
ke«n  decided,  that  %%  Geo.  III.  c.  44. 

13 


and  a6  Geo.lll.  c.  107.,  were  made 
in  pari  materia^  and  extend  only 
to  such  mariners,  soldiers,  and  mar- 
ried militia-men,  as  are  traders,  and 
not  to  husbandmen.  Rex  v.  Gwe- 
nop,  3  Term  Rep.  133.  a  Bott,  54a. 
PI,  544.  Persons  having  served  appren- 
ticeship to  the  trade  of  a  woolcomber, 
or  otherwise  intitled  to  exercise  it, 
may  set  up  that  or  any  other  trade  for 
which  they  are  able,  without  being  re- 
movable, 35  Geo.  111.  c.  124.  In 
order  to  prevent  thfe  settlement  of  an 
apprentice  bound  to  a  master  residing 
under  a  certificate  from  a  friendly  so- 
ciety by  33  Geo.  III.  c.54.  it  is  not 
enough  for  the  certificated  parish 
merely  to  produce  the  certificate  upon 
hearing 
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rai  law  35  Geo.  III.  c.  loi.  (i),  having  rendered  all  per- 
sons irremovable  until  they  become  actually  chargeable 
to  the  parish  or  place  which  they  inhabit (2),  except.  Except,!. 
1st,  persons  convicted  of  larceny  or  other  felony;  2d,  victoffe- 
rogues,  vagabonds,  idle  or  disorderly  persons,  and  such  ^°"y- 
as  shall  appear  upon  the  oath  of  one  or  more  credible  ^[^^  ^f^^l^ 
witness  to  be  persons  of  evil  faftie,  or  reputed  thieves,  ^9^ds. 
and  not  able  to  give  a  satisfactory  account  of   them- 
selves and  their  way  of  living  (3);  3d,  unmarried  women  3-  Pregnant 
with  child  shall  be  taken,  and  deemed  actually  charge-  "!ornen.^ 
able,  &c.  (4) 

No  case  has  occurred  which  defines  the  import  of  the  Meaning  oi 
terms  "  becoming  actually  chargeable"  as  used  in  the  "ha^gTahU " 
first  section  of  this  act.     But  the  phrase  seems  to  retain  i"  35  G.ui. 
the  meaning  it  had  previously  acquired  in  settlement-law, 
viz.  becoming  a  burthen   to  the  parish  by  the  actual 
receipt  of  relief 

The  statute  was  designed  to  give  a  more  general  effect  Same  as  in 
to  those  provisions    in    9  &   10  W.  III.    c.  11.  which  ju  c°ti. 
enabled  poor  persons  to  quit  their  places  of  settlement  for  mndepari 
the  purpose  of  a  livelihood,  and,  at  the  same  time,  to 
remove  the  inconveniences  which  arose  from   granting 
certificates.      The  decisions,    therefore,     upon  the  act 
of    Wilham,  may  be  considered  as   applicable  to  the 
35  Geo.  III.  1 01.  being  made  in  pari  mafe72a. 

Under  9  & 

I  St,  It  has  been  determined  upon  the  certificate  act,  ^^w.iii. 

^  '    c.  ir.  none 

that  none  but  those  who  are  become  actually  chargeable  removable 
to  the  parish  can  be  removed  from  it.  actuaii^^ 

chargeable, 

hearing  the  appeal  against  an  order  re-  prentice.     Rex  -v.  Egremont,  14  East, 

moving  the  apprentice  there;  but  they  z^^' 

must  likewise  shew  that  such  certifi-  (i)  See  Appendix, 

cate  had  been  delivered  to   the  parish  (a)  Sect  i. 

officers  as  mentioned  in  sect.  xvii.  of  (3'.  Sect.  5. 

he  act  before  the  service  of  the  ap-  (4)  Sect.  6. 

A  grand* 
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If  A.  and  A  grandfather  resided  with  his  family  under  a  certifi^ 

not  residents  ^ate.  He  had  a  son  who  married,  and  took  a  house  in 
7^i  ^\  *^^^  same  parish,  and  resided  apart  from  his  father.  The 
relief,  the  SOU,  and  his  child  (after  the  son's  death),  had  asked  and 
!hereV'  ""^^  obtained  relief  with  the  grandfather's  knowledge ;  but 
shargeible.  neither  the  grandfather,  ?2or  an2/  of  his  family  residing 
mth  him,  asked  or  obtained  relief,  or  became  personally 
chargeable  to  the  parish.  Lord  Kenyon,  C.J.  — "  The 
single  question  is,  whether  the  persons  who  have  been  re- 
moved can,  in  the  fair  sense  of  the  words,  be  said  to  be 
actually  chargeable  to  the  parish  ?  Now  it  is  negatived 
by  the  case  that  any  of  these  persons  received  relief  in 
person.  But  it  is  contended,  that  they  were  virtually 
reheved,  because  the  son  and  the  grandson  both  received 
relief.  But  it  must  be  observed,  that  at  that  time  they 
were  not  members  of  the  family  of  ihe  pater  familias  now 
removed ;  they  lived  apart  from  him,  and  formed  another 
family  of  themselves.  Then  it  has  been  said,  that  a 
burthen  has  been  thrown  upon  the  parish  by  the  relief  of 
the  son  and  grandson,  and  therefore  that  the  grandfather 
was  virtually  chargeable,  because  the  43  Eliz.  requires 
fathers  and  grandfathers  to  support  their  children  and 
grandchildren.  But  that  proposition  hastens  to  a  con- 
clusion too  soon :  for  by  that  statute  they  are  not,  at  all 
events,  to  maintain  their  grandchildren,  &c.  but  only 
where  they  are  of  sufficient  abilit}\  Now  the  justices  are 
the  proper  judges  of  that  ability ;  and  the  grandfathers, 
&c.  are  only  to  be  called  upon  by  an  order  of  jus- 
tices." (i) 

Further,  it  is  not  a  sufficient  ground  for  the  removal 
of  a  certificated  person,  that  their  unmarried  daughter, 
though  residing  in  the  house,  is  with  child.  For  non 
constat  that  it   will  be  born  a  bastard,   and  though 


(i)  Rex  V.  St.  Mary  Westport,  3  Term  Rep.  44- 

probabia, 
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I' 

probable,  it  is  not  certain  that  any  burthen  will  fall  on 
the  parish,  for  she  may  be  married  before  she  is  brought 
to  bed.  (i) 

Also,  where  a  man  residing  with  his  family,  under  a  Unmarried 
certificate,  had  a  daughter  living  with  him  of  the  age  of  f^lfl^^ 
eighteen,  who  being  pregnant  of  a  child,  afterwards  born  with  child, 
a  bastard,  asked  relief  for  herself  only:  Aston,  J.  said,  fathernot' 
"  that  he  was  inclined  to  be  of  opinion,  that  if  several  chargeable. 
persons  resided  in  a  parish  under  the  same  certificate,  the 
asking  rehef  by  a  single  one  of  them  would  not  render 
the  rest  removable."  (2) 


must  receive 


an  omcer. 


ad.  The  party  must  become  an  actual  charge  and  bur-  2-  Pa'  ty 

,  I'll  ••  ^'    p  c    -K  »      iiiustrec 

then  to  the  parish,  by  receiving  reliei  out  01  the  poor  s  relief// 
fund.     The  asking  relief  from  a  parish  officer,  without  "^^  ^S^' 
receiving    it,    does    not    render    him    chargeable  (3). 
Neither  does  the  actual  receipt  of  relief  from  an  inhabi- 
tant, who  is  not  an  officer.  (4) 


It  has  been  decided,  that  35  Geo.  III.  c.  loi.  s.  6.  35  Geo. in. 
which  enacts,  that  unmarried  women  with  child  shall  be  \^^^^\l^' 

(i)  Per  Lord  Kenyon,  C.  J.  Ibid,  the  parent,  and  able  to  work  for  their 

(a)  Rex<u.  Framiingham,  Burr.  S.C.  support ;  3d,  Unemancipated  children 

748.    a  Bott,  539.    PI.  552.    There  disabled  from  labour  by  sickness  or  in- 

scems  to  be  but  one  direct  determina-  fancy ;  4th,  Apprentices  unwilling  to 

tion,  as  to  how  far  the  head  of  a  fa-  dissolve  their  indentures.     5th,  The 

mily  becomes  chargeable,  and  there-  case  of  emancipated   children   seems 

fore  removable  by  any  of  its  subordi-  direstly  considered  by  Lord  Kenyon 

nate  members  becoming  so.     It  is  laid  in  Rex  v.  St.  Mary  Westport,  ante, 

down  in   Waltham  -v.  Sparks,  Skin.  176.     See  Jane  Carr's  case.  Rex  v. 

^66.     Comb.  311.,  that  a  father  who  Overseers  of    St.  Mary  in   Carlisle, 

is  by  nature   bound  to  maintain  his  Cald.  76. 

children,  being  unable  to  do  so,  is  in  (3)  Rex  ik  Kingswood,  Burr.  S.  C. 

that  respect  impotent  and  chargeable  2t^%. 

to    the   parish.     Different   questions  (4)  lb.  and  see  Great  Bedwin  v. 

might  be   made  respecting    different  Wilcot,  Burr.  S.  C.  163.   post.   194, 

members  of  a  family:    ist,  The  wife  ;  (a). 
ad,  Unemancipated  children  living  with 
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pvegnant 
single  vvo- 
XCiQw,  resid- 
ing under 
certificates. 


deemed  actually  chargeable,  and  may  be  removed  as  such, 
extends  to  those  who  reside  under  a  certificate.  For  al- 
though a  woman  in  this  condition  was  not  removable 
under  9&10W.  III.  c.  11.  solely  on  that  account  as 
one  actually  chargeable  to  the  parish  ( i ),  yet  the  words 
of  35  Geo.  III.  are  sufficiently  comprehensive  to  include 
her,  and  there  is  no  reason  to  narrow  the  construction, 
so  as  to  prevent  its  extending  to  a  case  that  wanted  a 
remedy.  (2) 


Also  to  a 
married  one. 


It  has  been  likewise  held  that  a  married  woman  who 
in  the  absence  of  her  husband  abroad,  is  pregnant  under 
such  circumstances  as  that  the  child  would  be  deemed  by 
law  a  bastard,  is  liable  to  be  removed  under  the 
35  Geo.  III.  though  the  words  of  the  act  are  "  every 
"  unmarried  woman  with  child."  For  "  the  legislature 
"  plainly  had  in  view  that  every  woman  pregnant  of  a 
"  child  which  was  not  protected  by  the  matrimony  of 
"  the  parents,  but  would  when  born  be  a  bastard,  should 
"  be  removable,  whether  married  or  unmarried:  for 
"  though  the  mother  were  married,  yet  if  her  child 
"  would  by  law  be  a  bastard,  she  was  in  pari  jure 
"  within  the  scope  of  this  act  with  an  unmarried  woman 
"  who  was  pregnant."  (3) 


Object  of 
35  Geo.  III. 
only  to  pre- 
vent remo- 
val of  per- 
sons likely 
"to  become 
chargeable, 
until  actu- 
ally so. 


The  meaning  of  35  Geo.  III.  c.  10 1.  was  to  prevent 
the  removal  of  persons  until  actually  chargeable,  who 
were  before  removable  if  Hkely  to  become  so ;  but  not 
to  make  persons  removable  who  were  not  proper  objects 
of  removal  before  that  act  (4).  Thus  a  single  woman 
who  is  pregnant,  and  a  person  of  substance,    cannot 


(i)  See  Rex  v.  St.  Mary  Westport,  (3)  Rex   -:;.  Tibbenham,  9  East, 

ante,  176.  388. 

{%)    Rex     1;.     Great     Yarmouth,  (4)  Per  Lord  EUenborough,  C.J. 

8  Term  Rep, 68.  Rex  v.  Alveley,  3  East,  563. 

be 
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be   removed  ( I ).      It    was  held,    also,    that  a    single  Does  not 
woman  who  was  with  child,  and  lived  in  service,  could  removaTof 
not  be  removed  aeainst  her  own  or  her  master's  consent,  ^  ^'"^'^  ^^°- 
as  one  actually  chargeable  under  this  act.     For  the  mere  stance,  if 
circumstances  of  a  single  woman's  being  with  child,  did  ^0^^"^"^. 
not  before  the  act  operate  as  a  dissolution  of  the  contract  nant  servant 
of  service,  and  make  her  liable  to  be  removed,  against  "^^l  ^^^% 
the  consent  both  of  the  master  and  servant.  (2)  consent. 

And  in  a  subsequent  case  the  court  adhered  to  this 
opinion ;  that  being  pregnant  with  a  child  which  if  born 
would  be  illegitimate,  amounts  to  no  more  than  presump- 
tive chargeability,  so  as  to  put  it  on  the  party  disputing 
that  fact,  to  shew  that  she  is  a  person  of  substance,  or  as 
in  Rex  v.  Alveley,  that  she  is  under  a  contract  of  hiring 
and  service  with  another  at  the  time,  so  as  to  rebut  the 
presumption  of  being  actually  chargeable  to  the  parish, 
and  consequently  liable  to  be  removed.  (3) 


(i)    Per    Lawrence,  J.  ib.      Per         (a)  Decided,  ib.  and  see  ante,  VoJ, 
Lord  Ellenborough,   C.J.   Ibid,  and     i.  3^8.  n.  (i). 
ReJt  -v.  Tibbenham,  ante,  (5).  (3)  Rex  w.  Tibbenham,  IbidL 


K  a 
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CHAPTER  XXIX. 
Of  retnoving  the  Poor, 


Poor  how 
removed. 


A^S  soon  as  parish  officers  have  ascertained  what  poor 
they  are  empowered  to  remove,  when  they  become 
an  actual  burthen  to  the  parish,  their  next  duty  is  to 
adopt  proper  measures  for  their  removal. 


Three 
modes. 


The  modes  of  removal  are  three;  ist,  by  an  order  of 
removal  under  13  &  14  Car.  II.  chap.  12.  to  the  place  of 
their  last  legal  settlement.  2d,  The  removal  of  vagrants 
by  a  pass.  3d,  By  a  power  said  to  be  vested  in  the 
justices  to  remove  in  some  particular  cases,  not  speci- 
fically provided  for  by  statute. 


Application 
to  remove. 

Parish  offi- 
cers' com- 
plaint. 


SECT.  I. 

Of  Orders  of  Removal. 

When  a  person  becomes  chargeable  to  the  parish,  its 
officers  (for  none  else  can  do  it)  ( i )  should  apply  to  the 
magistrates  for  an  order  to  remove  him.  The  complaint 
may  be  laid  before  a  single  justice  (2).  It  is  the  foun- 
dation of  the  magistrates' jurisdiction  (3),  and  need  not 
be  upon  oath.  (4) 


(i)  Per  Holt,  C.  J.  Weston  Rivers  Weston  Riveis  i/.  St.  Peter's,  a  Salk. 

•a.  St.  Peter's,  i  Salk.  49a.  49a.  ante,  (i). 

(a)  Rex   V.  Wesiwood,  i  Str.  73.  (4)  Rex  *;.  Standish,  Burr.  S.  C. 

Rex  v.  Stanstead,  a  Salk.  488.  ijo.    Rex  t>.  Southwold,  ib.  140. 

(3)   Rex  V.   Harely,  Andr.  361. 

The 


#  Of  Orders  of  Removal.  i8i 

Th6  pauper  ought  to  have  notice  of  this  complaint,  Notice  to 
and  be  heard  (where   it  can  be  done)   before  his  re^  Pauper. 
moval   i);     for   the   court   will   grant   an   information 
against  magistrates  making  an  order,  if  they  have  omitted 
to  summon  him  through  wilful  neglect.  (2) 


The  head  of  the  family  should  be  examined  when  it  when  uu- 
can  be  done  conveniently,  but  it  is  sometimes  unnecessary  "^'^^"^'■y- 
and  impossible.  As  if  he  be  insane  (3),  or  cannot  be 
found  (4) ;  so  an  infant  of  tender  years  cannot  be  ex- 
amined (5),  But,  to  warrant  the  removal,  it  is  by  no 
means  necessary  that  the  evidence  should  be  in  all 
respects  complete  and  conclusive  of  the  settlement.  If 
it  be  legal  in  its  nature,  and  such  as  affords  a  fair  pre- 
sumption of  the  party's  settlement,  that  is  sufficient, 
when  uncontradicted.  It  is  enough,  therefore,  when 
the  head  of  the  family  has  absconded,  or  the  paupers 
are  incapable  of  giving  evidence,  to  summon  some  re- 
lation, or  other  person,  acquainted  with  the  settlement 
of  those  who  are  to  be  removed.  Thus,  where  the 
father  of  children  under  seven  years  old  has  absconded^ 
the  examination  of  the  grandmother  will  be  sufficient  to 
found  an  order  of  removal  (6).  So  an  adjudication  of 
the  settlement  of  husband  and  wife  may  be  made  upon 


(i)    Anon.  Comb.  478.     1  Bott,  Rep.  56.     a  Bott,  27.   Pi.  49.     Rex 
637.  PI.  666.      Per  Buller,   J.   Rex  1;.  Binegar,  7  East,  377. 
1;.  Bagworth,  Cald.179.     a  Bott,  640.  (j)  Per  Buller,  J.   Rex  v.    Bag- 
Pi.  674.  worth,  ante, (5}.     Rex  -v.  Everdon, 

(a)  Rex  V.   Wykes,  a  Str.  1094.  9East,  loi. 

Andr.a38.    aBott,638,  PI.  670.  (6)  Rex  v.  Bucklebury,  t  Term 

(3)  See  Rex  v.  Eriswell,  3  Term  Rep.  164.     But  the  justices  seem  to 
Rep.  707. ;  ante,  Vol.  i.  444.  (a).  have  no  power  to  compel  tlieir  ap- 

(4)  See  Rex  v.   Stone,    6  Term  pearance,   if  they   think    proper    to 

disobey  the  summons. 

M  %                                     the 
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the  examination  of  the  wife  only  ( i ) ;  and  that  althongh 
it  does  not  appear  that  the  removing  parish  has  used  due 
diligence  to  find  the  husband.  (2) 


Magistrates       The  next  proceeding,  after  information  by  the  parish 

summons.         /y>  •       1         i  •  . 

oincers,  is,  that  the  magistrate  grant  a  summons  requir- 
ing the  party  to  appear  before  two  justices ;  for  although 
the  complaint  of  a  pauper's  settlement  may  be  to  one 
justice,  tlie  examination  ought  to  be  by  those  two  who 
sign  the  order.  ( 3 ) 

Warrant  if  If  upon  service  of  this  summons  the  pauper  refuse  io 
pauper  re-  ^ome,  a  warrant  may  be  granted  to  bring  him  before  two 
pear.  justices,  who  are  to  examine  and  remove.  (4) 

Order  roust  The  justices,  who  made  the  order,  must  have  proceeded 
oraUe^i-*'^  formerly  in  all  cases  upon  viva  voce  testimony,  taken  be- 
monyon  fore  themselves  in  each  other's  presence  (5),  by  exami- 
nation upon  oath.  An  order  made  by  two  justices  of  one 
upon'an  af^  county  upou  an  examination  taken  before  two  of  another, 
fidavit,  and  transmitted  to  the  former  with  an  affidavit,  verifying 
other  jus-     that  it  was  duly  taken,  was  held  bad,  the  person  examined 

ticesjbad. 

(1)  The  wife  only  was  removed,  ante,  187.  {^).  Rex  v.  Howarth,  % 
It  was  objected,  that  the  order  was  Bott,  640.  PI.  673.  It  is  stated  m  this 
illegal  on  this  account,  as  the  wife  last  case,  that  in  Rex  v.  Wykes,  an 
could  only  know  the  fact  of  her  hus-  information  was  granted  aga'nst  three 
band's  settlement  by  hearsay.  But  by  justices  for  making  an  order,  three 
Lord  Ellenboroujh,  C.  J.  this  does  having  signed  it,  and  only  one  having 
not  follow  ;  she  may  know  the  fact  as  examined  the  party. 

well  as  any  other  witness.    Rex  v.  {4}  Per  Gould,  J.  Ware  v.  Stan- 

Binegar,  ante,  181.  (4).  stead,  a  Salk,  488. 

(2)  Rex  V.  Stone,  ante,  181.(4)-  (5)  Rex -y.  Howarth,  a  Bott,  640. 
In  that  case  the  pauper's  father  was  ex-  PI.  673.  But  see  Rex  v.  Everdon, 
aminedon  the  appeal.  9  East,  lOi.  and  49  Geo.  III.  c.  124. 

(.3)  Rex  V.  Wykes,  2  Str.  1092.    next  page. 
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being  still  alive  ( i ).     Yet  it  seems  as  if  it  might  be  used 
as  concurring  evidence.  (2) 

But  it  is  now  provided,  by  49  G.3.  c.  124.  s.4.  That  49  G- "I. 
Avhenever  it  shall  happen  that  any  pauper  is  by  age,  ill- 
ness, or  infirmity,  unable  to  be  brought  up  to  the  petty 
sessions  to  be  examined  as  to  his  or  her  settlement,  it 
shall  be  lawful  for  any  one  magistrate  acting  for  the  dis- 
trict, where  such  pauper  shall  be,  to  take  the  examina- 
tion of  the  said  pauper,  and  report  the  same,  to  any 
other  magistrate  or  magistrates  acting  for  the  said  dis- 
trict, and  for  the  said  magistrates,  upon  such  report,  to 
adjudge  the  settlement  of  the  said  pauper,  to  all  intents 
and  purposes  as  if  the  said  pauper  had  appeared  before 
two  magistrates." 

If,  when  the  pauper  is  examined,  he  refuses  to  answer  Commit- 
proper  questions  put  to  him  in  the  course  of  his  examina-  ^^rTefuse  to 
tion,  the  justices  may  commit  him  "  until  he  shall  an-  answer. 
swer."     For  as  they  have  a  right  to  examine  him  touch- 
ing his  settlement,  it  would  only  be  a  shadow  of  a  right, 
unless  they  have  a  power  likewise  of  enforcing  that  ex- 
amination by  committing  the  pauper  for  refusing  to  be 
examined  ( 3 ).     The  form  of  such  commitment  ought  to  Form  of 

be  "  until  he  shall  answer,''  &c.     For  it  is  like  the  case  commit- 

1        1  •     •  r-  ment. 

of  a  commitment  by  the  commissioners  of  a  bankrupt, 

where  the  party  committed  must  send  word  when  he  will 

submit,  and  answer  the  questions.  (4) 

If  the  justices  are  satisfied  upon  the  pauper's  examina-  order  when 
tion,  and  such  other  evidence  as  is  adduced  before  them,  ^°  ^®  '"**^*' 

(i)  Rex  1/.  Coin  St.Alwin,  Burr.  But  the  Court   came  to   no  decided 

S.  0.  136.  opinion. 

(a)  PerLee,  C.  J.lb.  andsee  Rex  (4)    Per  Buller,    J.   ib.   and    see 

V.  Long  Critchell,  post.  187.  (4).  Mayor  of  Northampton's  case,  Carth. 

(3)    Per  Ashhurst  and  Buller,  Js.  152.  post.  chap.  xxxv.  sect  3. 
Rex  V.  Jackson,  i  Term  Rep.  6s 3- 

N  4  that 
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that  he  has  intrr.ded  into  the  parish,  and  is  become 
chargeable  there,  being  legally  settled  in  some  other  place, 
they  ought  to  make  an  order  for  his  removal  thither. 

An  order  of  removal  is  usually  under  hand  and  seal. 
This  seems  necessary,  as  it  is  called  "  a  warrant  to  re- 
move," in  13  &.14  Car. II.  c.  12.  and  3  W.  &  M.  c.  11., 
and  the  better  opinion  seems  to  be,  that  all  warrants 
should  be  thus  executed.  [  i ) 

Dated.  It  is  likewise  usual  and  proper  to  specify  the  day  upon 

which  the  order  is  signed.  But  this  omission  does  not 
vitiate  it,  unless  some  damage  is  proved  to  rcsult  from 
the  i>€glect.  An  order  of  removal  purported  to  be  ex- 
ecuted thus :  "  given  under  our  handsi  and  seals,  the 
day  of  April,  in  the  year  of  our  Lord  1804  :" 
upon  appeal,  the  sessions  were  of  opinion,  that  the  day 
of  the  date  bf^ing  left  in  blank,  rendered  the  order  de» 
fective;  and  that  they  had  no  power  to  amend  it,  or  re- 
ceive evidence  of  its  date,  or  of  the  time  of  the  removal : 
and  they  quashed  the  order.  But  the  court  of  king's 
bench  quashed  their  order,  and  confirmed  that  made  by 
the  two  justices.  (2; 

How  made.  ^g  ^n  order  is  a  judicial  act,  requiring  the  magistrates 
mutual  concurrence,  it  must  be  determined  upon  while 
they  are  together,  and  should  be  signed  by  them  in  each 
other's  presence  (3).  But  if  an  alteration  is  made  in  it 
by  one  magistrate  in  the  other's  presence,  after  it  is  signed 

(i)  I  Hal.  H.  P.  C  577.  3  Hawk.  PI.  673.  But  in  this  case,  one  jus- 
book  2.  chap.  13.  p.  181.  Ed.  7.  tice  signed  the  name  of  another  who 
a  Inst.  591.  Dalt.  J  list.  Peace,  chap,  was  not  present  at  the  examination; 
369.  p.  J 79-  Ed.  1727.  See  also  Rex  and  that  it  may  be  sufficient  if  they 
V.  Woodsterton,  post.        .  (4).  agree   upon   the  order   together,  al- 

(a)    Rex   V.   Brimpton,     Hil.  45  though  they  sign  when  separated,  see 

Geo.  III.  aote,  Vol.  i.  50.  n.  (7). 

(3)  Rex  v.  Howarth,  a  Bott,  640. 

by 
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by  both,  and  before  delivery  to  the  parish  officers,  al- 
though without  being  re-sealed  and  re-delivered,  the 
order  is  not  therefore  bad.  ( i ) 

Even  if  it  be  signed  by  two  magistrates  away  from  when  only 

°         ^   ..  .  P  1  •     •      •   J-   .•  voidable. 

each  other,  while  one  of  them  is  out  of  his  jurisdiction, 

it  renders  the  order  only  voidable  upon  appeal,  and  not 

absolutely  void.  ( 2 ) 

Before  observing  upon  the  technical  parts  of  this  kind  ^]"^^^*^ 
of  orders,  it  may  be  necessary  to  premise  some  general  specting 
rules  respecting  them.  °'^^'^^' 

1st,  The  justices  cannot  remove  more  than  one  family,  ^^^^^^^If, 
by  one  order.     Because,  not  only  the  parishes,  but  the  removed  by 
parties  have  a  right  to  appeal :  and  as  between  parishes,  ^^  °^  ^^* 
8  &  9  W.  III.  c.  30.  gives  costs   to  the  parish  in  whose 
favour  the  appeal  is  determined;  and  now  the  appeal 
would  be  determined  in  favour  of  neither  and  of  both : 
it  cannot  be  said  the  order  is  reversed,  because  it  stands 
good  as  to  part,  and  cannot  be  said  to  be  confirmed, 
because  it  is  not  held  good  as  to  the  whole;    and  fur- 
ther,  the  party  might  chuse  to  appeal,   which   would 
draw  over  the  other  matter,  in  which  the  parties  on  all 
sides  acquiesce. (3) 

(l)    Rex  v.  Llanvvinio,   4   Term  to  the  remainder.     In  Wangford  tv. 

Rep.  473.  Brandon,  Carth.  449.  one  order   re- 

(a)  Rex  v.  Stotfold,  4  Term  Rep.  moved  three  poor  men   and  their  fa- 

5^96.  ante,  129.  (i).     But  see  Rex  v.  milies,  and  this  objection  was  not  ta- 

Hamstate  Redware,3TermRep.38o.  ken,    although    several  others  were 

ante,  Vol.  i.  456.  (i).  made   to  its  form.     See   also  Anon. 

(3)  Per  Eyre  end  Fortescue,  Js.  a  Salk.  482.  which  seems  S.  C.  But 
Pratt,  C.  J.  hjesitante.  Chewton  1;.  in  Comb.  478.  which  seems  also  to  be 
Compton  Martin,  iStr.  471.  This  a  report  of  the  same  case,  it  is  ex- 
seems  clear  where  the  removal  is  to  pressly  observed,  "  that  justices  may 
different  parishes.  But  different  parts  «  make  one  order  to  remove  sevei-al 
of  the  same  family  may  have  different  "families,  and  upon  appeal  to  ses- 
settlements,  and  it  is  daily  practice  to  "  sions  they  may  reverse  it  quoad 
affirm  an  order  in  part  and  quash  it  as  **  one." 

2d, 
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ad,  It  niuit 
not  be  con- 
ilitional. 


2d,  They  cannot  make  it  provisionally,  as  "  to  con- 
tinue till  the  next  sessions  (i);"  or  "except  the  party 
find  security  to  be  allowed  by  them,"  z.  e.  the  justices,  for 
they  cannot  make  a  conditional  order ;  it  is  an  adjudica- 
tion, and  ought  to  be  absolute  :  they  have  nothing  to  do 
with  the  security.  (2) 


3d,  Must  be 
to  a  place 
maintaining 
its  poor. 


3d,  They  have  no  authority  to  remove,  except  to  a 
parish  or  district  having  officers,  and  maintaining  its  own 
poor.  They  cannot  remove  to  an  extra  parochial  place 
not  having  overseers  (3),  nor  to  an  hamlet  within  a  pa- 
rish, if  in  the  same  situation,  although  it  does  not  con- 
tribute to  the  relief  of  the  poor  of  the  parish  (4),  nor  to  a 
large  and  populous  district,  part  of  a  parish,  maintain- 
ing its  poor  in  common  therewith,  and  without  any  se- 
parate establishment  of  its  own,  (5) 


4tb,  Where 
parish  has 
officers  for 
one  district, 
and  not  for 
another. 


4th,  But  where  a  parish  lay  in  the  counties  L.  and  W. 
and  an  overseer  was  appointed  for  that  part  which  lies  in 
W.  and  never  had  been  for  that  in  L.,  but  the  same  over- 
seer usually  acted  in  the  maintenance  of  the  poor  through- 
out the  whole  parish,  it  was  held,  that  a  removal  might 
be  made  to  that  part  of  the  parish  lying  in  L.  where  the 
pauper  had  gained  a  settlement  by  hiring  and  service,  and 
that  she  might  be  delivered  to  the  officer  appointed  for 
W.  For  the  part  in  L.  cannot  be  considered  as  extra- 
parochial  and  without  overseers,  the  churchwardens  be- 
ing overseers  to  this  purpose (6).  But  if  the  divisions  of 
a  parish  thus  situated  have  distinct  officers  and  rates,  and 
make  distinct  accounts,  then  each  division  is  to  be  consi- 


(i)  Braitar  v.  Usley,  Cas.  Sett.  & 
Rem.  J3; 

(z)  Oakham  v,  Whittlesea,  11 
Mod.  171. 

(3)  Ante,  143. 


(4)  Rex  V.  Tamworth,  Cald.   a8. 
ante,  143. 

(5)  Rex  'V.  Swalcliffe,  Cald.  248. 

(6)  Rex  v,  Mereval,  Burr.  S.  C. 
661. 

der«d 
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dered  as  a  several  parish,  and  the  removal  must  be  to 
that  district  in  which  the  settlement  is  gained,  (i) 

5  th,  Two  justices  cannot  make  an  order  removing  the  5th,  Not 
same  parties   while  an  appeal  against  a  prior  order  is  *'''°  ^"^  ^^^' 
pending  at  sessions.  (2) 

6th,  The  order  must  be  original,  and  not  subsidiary  6th,  Not 
to  another,  i.  e.  it  cannot  be  made  by  way  of  executing  a  ""  "  '^'^^" 
prior  order  of  removal.  A  man  is  removed  from  the  pa- 
rish of  A.  to  the  parish  of  L.  He  goes  from  L.  to  P. 
who  got  several  orders  from  two  justices,  by  way  of  ex- 
ecution of  the  first  order,  to  remove  him  from  P.  to  L. 
But  all  of  them  were  quashed,  because  P.  ought  to  have 
made  an  original  complaint,  and  upon  that  h^ve  got  an 
order,  and  not  have  grafted  upon  the  order  of  removal 
from  A.  to  L.  though  they  might  have  used  that  as  evi- 
dence ( 3 ),  to  induce  the  justices  to  make  such  original 
order.  (4) 

7th,  If  the  justices  have  made  their  order  by  surprise,  7th,  May 
they  may  issue  another,  reciting  that  they  were  surprised,  o^Ug^^^bT 
and  suspending  the  first  order,  and  commanding  the  pa-  tained  by 
rish  officers  to  return  it  to  be  cancelled ;  for  this  prevents  ^"'^i^'^'^®* 
the  charge  of  an  appeal.  (5) 

8th,  A  parish  in  whose  favour  an  order  is  made,  may, 
afler  it  is  executed  by  the  pauper's  removal,  determine  to 

(1)  Anon.  Sir  T.  Raym.  476.  pevsedeas  is;sued  three  days  after  the 

(a)Rex  V.  Hedin^.ham  Sible,  Burr,  order,  and  it  appears,  from  the  form  of 

S.  C.  iia.  the   supersedeas  and  what  is  said  by 

(3)  See  Rex  v.  Coh)  St.  Alwin,  the  court,  to  have  issued  before   the 
ante,  183.  order  was  served,  or  at  least  before 

(4)  Rex  V.  Long  Critchell,  %  Salk.  an  appeal  was  lodged  against  It,  or  the 
489-  tinae  for  appealing  expired.     See  Rex 

(5)  Pancras  v.  Rumbold,  a   Eott,  v.  Smith,  a.  Bulst.  34 j. 
624.  PI.  638.     In  this  case,  the  su- 

abandon 
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abandon  it  without  waiting  to  have  it  quashed  upon 
appeal,  if  they  find  upon  further  information  that  it 
cannot  be  supported ;  for  there  can  be  no  objection  to  a 
party's  abandoning  a  judgment  intended  for  his  own  be- 
nefit. And  where  such  an  order  is  cancelled  by  the 
justices  who  signed  it  before  the  time  for  appealing,  with 
the  consent  both  of  the  removing  parish  and  that  re* 
moved  to,  a  subsequent  order  of  removal  to  a  third 
parish  is  good.  ( i ) 


SECT.  II. 
Of  the  Fonn  of  an  original  Order  of  ReiwoaL 

Form  of  an  An  order  of  removal  is  in  effect  likewise  an  order  of 
order ^^  maintenance;  for  it  not  only  directs  the  party  to  be  re- 
moved to  the  place  of  his  settlement,  but  also  that  he 
Two  kinds,  shall  be  received  and  provided  for  there.  Such  an  order 
may  be  either  original,  i.  e,  the  first  made  to  remove  the 
persons  mentioned,  to  the  place  thereby  adjudged  to  be 
their  settlement,  or  it  may  be  to  remove  them  again, 
either  to  or  from  thence.  This  distinction  must  be  no- 
ticed, as  something  additional  is  necessary  to  the  form 
of  the  order  in  this  latter  case. 

The  following  particulars  are  essential  to  the  validity 
of  an  original  order  of  removal,     ist,  It  must  set  forth 


(i)  Rex  t;.  Llanrhydd,  Burr.  S.  C.  ture  of  a  judgment  executed,  could 

658.  ante,  1^8.     Rex  1/.  Diddlebury,  only  be   reversed   by  nppeal.     But  it 

11  East,  319.  S.  P.     In  this  last  «ase,  was  observed,  that  in  that  case  there 

Cbalbury  v.  Chipping   Farnngdon,  a  was  no  consent  of  the  party  in  whose 

Salk,  488.  was  cited  to  aliew  that  an  favour  the  order  was  made  to  vacate 

order  after  execution  being  in  the  na-  it. 

the 
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the  authority  of  those  who  take  upon  themselves  to  make 
it.  2d,  The  complaint  of  the  parish  officers,  which  is  the 
foundation  of  the  order.  3d,  The  justice's  examination 
or  inquiry  into  the  truth  of  the  complaint.  4th,  A  de- 
scription sufficiently  certain  of  the  parties.  5  th,  An  ad- 
judication, or  judgment  upon  the  tinith  of  the  complaint, 
and  of  the  pauper's  settlement.  6th,  It  must  require  the 
parish  officers  of  the  complaining  parish  to  remove,  and 
those  of  the  parish  in  which  the  settlement  is  adjudged  to 
be,  to  receive  and  provide  for  the  pauper.  ( i ) 

I.     Of  setting  forth  thejusticeh  authority. 
It  ought  expressly  to  appear,  that  the  magistrates  have  Justice's  ju- 

.      .    ,.    ®  1        ,  1  T      1        n  /.  1  risdJction 

jurisdiction  to  make  the  order.  It  fihoula  protess,  there-  must  appear 
fore,  to  be  made  by  two  justices  of  the  peace.  An  order  ^7  two  jus- 
stating  only,  "  whereas  complaint  has  been  made  unto 
us,"  without  reciting  their  authority  (/.  e,  that  they  were 
justices  of  the  peace),  was  quashed  as  bad ;  and  although 
in  an  appeal  from  the  order  (2)  they  were  mentioned  to 
be  justices,  yet  that  will  not  help,  for  they  might  be  jus- 
tices then,  and  not  at  the  making  of  the  order.  (3) 

It  must  appear  likewise,  that  they  are  justices  of  the  Of  the 
county  in  which  the  place  from  whence  the  paupers  are  Xgnj/^J^. 
to  be  removed  is  situate;  for  by  13  &  14  Car.  II.  c.  12.  movaimade. 
the  jurisdiction  is  given  to  the  justices  of  the  county  where  setTonh.  * 
the  pauper   comes  to  inhabit.     Thus,  where  no  county 
was  mentioned  in  the  margin  of  the  order,  and  it  was 
directed  to  the  churchwardens  and  overseers  of  S.  in  the 
county  of  Middlesx,  and  to  those  of  C.  in  Buckingham- 

(I)  See  the   form  of  the   Order,  of  sessions,  which,  upon  appeal,  con- 

Burn's  Just.  tit.  Poor  Removal.     The  firmed  that  of  the  justices;  or  possibly 

order  is  directed  to  the  parish  officers  in  the  appellant's  notice  of  appeal, 
of  the  removing  and  thosi  of  the  re-         (3)  Walton  v.  Chesterfield,  5  Mod. 

ceiving  parish.  322. 

(i)  i.  e.  Ut  videtur,  in  the  order 

shire, 
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shire,  and  the  magistrates  only  styled  themselves  in  the 
body  of  the  order,  justices  of  the  peace  "^or  the  county 
aforesaid^"  it  was  quashed.     For  as   two  counties  were 
previously   mentioned,  it  is  doubtful  of  which  they  are 
magistrates ;  whereas  it  should  appear,  that  they  were 
justices  of  B.  where  the  parish  is  situate,  from  whence  the 
County        removal  was  made  ( i ).     Although  a  county  is  mentioned 
in  margin,     ^^  the  margin,  it  does  not  help  the  defect,  if  two  coun- 
and  two  in    ties  are  mentioned  in  the  body  of  the  order,  notwith- 
der.  standing  they  describe  themselves  to  be  justices,  "  in  and 

for  the  said  county,"  for  these  words  have  no  necessary 
IF  only  one.  reference  to  that  county  in  the  margin  (2).  But  where 
no  county  is  mentioned  in  the  body  of  the  order,  and 
there  is  one  in  the  margin,  that  will  do ;  for  the  margin 
is  to  be  considered  as  part  of  the  order,  and  a  plain  clear 
reference  to  it  is  sufficient  (3).  It  is  said  not  to  be  suf- 
ficient that  they  are  stated  to  be  "  justices  of  the  county," 
omitting  the  words  "  of  the  peace  (4)."  And  if  it  only 
state  them  to  be  "justices  in  the  county,"  and  not  of  or 
for  it,  the  exception  is  fatal  (5) ;  for  they  may  be  magi- 
strates residing  in  the  county,  and  not  in  the  commiffion 
there.     If  it  mention,  however,  the  county  by  its  com- 

(i)  Rex  1'. Stepney,  Burr.  S.  C.  23.  the  margin,   which  is  Wilts,     adly,  It 

Rex  v.  Chilvers  Coton,  8  Term  Rep.  has  reference,    in   grammatical    coiv 

178.  S.  P.  struction,  to  the  last  antecedent,  which 

(a)  Rex  V.  Moor  Ctitchell,  2  East,  12  also  Wilts.     But  the  Court  quashed 

66.    The  order  set  forth,  "  whereas  the  order.     It  was  further  determined 

complaint  has  been  made  to  us  by  you  that  the  sessions  had  no  power   to  a- 

the  churchwardens,  &c.  of  D.  in  the  mend  this  defect  under  5  Geo.  II.  c.  194 

county  of  Wilts  aforesaid,"  [that  from  ib.     See  also  Great  Bedwin  -z/.  Wilcot, 

whence    the    pauper    was   removed]  2  Str.  1158. 

«  unto  us,  whose  hands  and  seals  are  (3)  Rcx-y.  Bourne,  Burr.  S.  C.  43. 

hereunto  subscribed  and  set,  being  two  Rex.  v.  Ufculni,  ib.  138,  Rex  -v.  Hol- 

of  His  Majesty's  juftices  of  the  peace  beck  in  Leeds,  Burr.  S.  C.  198. 

in  and  for  the  said  county,  &c.     It  was  (4)  Rex  v.  Upton,   Cas.  Sett,   and 

argued,  that  the  words  "  justices  of  the  Rem.  27. 

peace,  in  and  for  the  said  county,"  (5)  Rex  w.  Owlton,  %  Salk.  474. 

must  have  reference  to  the  county  in  Rex  v.  Dobbyn,  a  Salk.  474.  S.  P. 

mon. 
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(  mon,  instead  of  its  proper  legal  appellation,  as  if  Shrop- 
shire is  put  instead  of  Salop,  that  is  sufficient  ( i ) ;  and 
the  court  will  take  notice  of  the  divisions  of  a  county. 
Thus,  where  (Lincoln,  Holland)  was  inserted  in  the 
margin  of  an  order,  it  was  understood  to  mean,  that 
Lincoln  is  the  county,  and  Holland  the  division.  (2) 

When  magistrates  state  themselves  "  justices  for  the 
borough,  or  town  and  parish  of  A."  it  is  not  bad,  for 
both  town  and  borough  are  coupled  with  the  parish  for 
which  the  order  is  made;  and  they  sufficiently  appear  to 
be  justices  of  either  of  those  places  for  which  they  were 
empowered  to  make  this  order.  (3) 

It  must  appear  also,  that  one  of  them  is  of  the  quo-  ^^  *^^«  quo- 
rum (4),   but  it  need  not  state  they  are  of  the  division 
whence  the  removal  is  to  be  made.  (5) 


L^pon  the  same  principle  that  the  order  must  shew  that  Must 


state 

the  justices  are  magistrates  of  the  county,  it  must  likewise  *^®  p^*^'^^ 

.  1     ^  1.11  whence  re- 

appear, that  the  parish  from  which  the  pauper  is  to  be  moved,  to 

removed,  is  situate  in  that  coimty  of  which  they  state  county  * 
themselves  justices.  An  order  had  Gloucester  in  the 
margin,  but  did  not,  in  the  recital,  say  that  Dunsborns 
Abbots  (the  parish  from  whence  the  pauper  was  removed) 
is  in  the  county  of  Gloucester,  or  in  the  county  afore- 
said, and  was  quashed  for  this  defect. 


(1)  Rex  -J.  Madeley,  Burr.  S.  C.  brighton  *  Skipton,  i  Str.  300,    But 

aoa.  see  26  Geo.  11.  c.  a;,  and  7  Geo.  III. 

(a)  Rex  v.  Bourne,  ante,  190.  (3).  c.  zi. 

(3)  Rex  <!/.  AndoKer,  Cald.  373.  (5J  Anon,  a  Salk.  473.  ante,  (4). 

(4)  Anon,  a  Salk.  473.     Chittam-  Eliz.  Ashley's  case,  ih.   480.-    Vol.!. 
«:cn  •-'.  Benhursr,  a  Salk.  473.     Al-  4907.(9). 


II.  Of 
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II.     Of  stating  the  Complaint. 

No  one  can  disturb  a  man  coming  into  a  parish,  but 
those  parochial  officers  who  have  authority  to  do  so.  (i) 

Must  state      rpj^^  ^j.  j^^.  therefore  must  state,  that  it  is  made  «  upon 

complaint.  ^  '  ^      ^ 

complaint  of  the  churchwardens,   &c."  that  being  the 
'       foundation  of  the  justice's  jurisdiction  (2).     If  it  profess 
to  be  made  upon  hearing  the  different  allegations  and 
proofs,  that  is  not  tantamount.  (3) 

But  if  it  be  directed  to  the  officers  of  the  two  parishes, 
and  state  "  the  complaint  to  be  made  by  you,"  without 
saying  which,  this  is  sufficient,  for  it  must  necessarily  be 
intended  to  be  made  by  the  parish  aggrieved  by  the  re- 
sidence; because  if  both  complain,  it  must  be  upon  com- 
plaint of  the  right  parish.(4) 

Complaint        'pj^jg  complaint  should  expressly  set  forth  two  things ; 

must  set  ^  r         J  & 

forth, 

1st,  That  I  St,  That  the  parties  who  are  sought  to  be  removed, 

come  to  in-  ^^^  come  to  inhabit  in  the  parish  or  township  to  which 
habit.  the  officers  belong,  not  having  gained  a  legal  settlement 

there. 

ad.ischarge-      2d,  That  they  are  actually  chargeable  to  the  said  pa- 
^  **  rish  or  township. 

(i)  Per  Holt,  C.  J.  Weston  Ri-  (3)  Shackford'y.Northbovey,  Sett, 

vers  V.  St.  Peter's,  %  Salk.  492.  ante,  and  Rem.  ^2>' 

180.  (4)  Spalding  v.  St.   John  Baptist, 

(a)  Weston  Rivers  v.  St.  Peter's,  Fol.    267.    Horsham   v.    Hendfield, 

a  Salk.  49a.    Rex  -y   Harely,  Andr.  Burr.  S.  C.  24-    See  also  Rex  -v.  Kid- 

361.  ante,  180.  (3).   Great  Bedvvin  v.  derminster,  ii  Mod.  %6s* 


Wilco%  2  Str.  1138. 


I  St, 
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I  St,  In  one  case,  an  order  stating  that  the  pauper  and  1st,  As  to 
his  wife  do  "  endeavour  to  intrude  into  the  parish,"  &c.  inhabit, 
was  quashed,  because  an  endeavour  to  come  in  does  not  "Endeavour 

^  .  •  1       ^°  mirude, 

import  that  he  a6lually  was  come  in  (i).     But  in  a  sub-  bad.  if  im- 
sequent  case,  where  the  order  ran,  "  whereas  J.  C.  and  f^^^^  ^^^^^ 
his  wife  is  come  into  your  parish,  endeavouring  to  settle  cient. 
themselves  contrary  to   law,  and  are  likely  to  become 
chargeable,"  &c.     Per  Pratt,  C.  J.  —  "  I  do  not  think 
it  necessary  to  shew  they  came  in,  but  only  an  endea- 
vour to  settle ;  and  that  may  be  where  the  party  never 
came  in,   as  the  case  of  children  born  in  one  parish, 
when  the  settlement  of  the  parent  is  in  another.     But  if 
it  was  necessary,  it  is  implicitly  set  forth,  which,  in  the 
complaint,  is  sufficient."  (2) 

So  where  an  order  stated  that  the  paupers  "lately  came, 
and  intruded  themselves  into  the  said  parish,"  it  was  ob- 
jected that  it  did  not  appear  that  the  paupers  were  then 
in  the  parish,  i,  e..  at  the  time  of  the  removal.  But  it  was 
answered,  that  the  order  states,  and  the  magistrates  ad- 
judge it  to  be  true,  tliat  the  paupers  are  likely  to  become 
chargeable  to  the  parish,  which  could  not  be  if  they  vere 
net  in  the  parish  at  the  time.  (3) 

But  as  the  complaint  is  the  foundation  ofthe  jurisdic-   Justices  can 

...  ^  ,  remove  no 

tion,  the  justices  cannot  remove   more  than  are  com-  more  than 
plained  of.     An  order,  stating,   "  whereas  J.  S.  had  in-  ^f®  <^°"^- 
truded  into  the  parish  of  A.,  and  is  likely  to  become 
chargeable ;  these  then  are  to  remove  him,  wit/i  three 
children"  was  quaslied  for  this'defe6l.  (4) 


(i)  Rex  V.  GrafFlnm,    Sett,  and  189.  But  see  the  effect  of  35  Geo.  III. 

Rem.  i6.     Although   ihe  order  pro-  post.  198. 

ceeded  to  state  "  that  he  is  likely  to         (3)  Rex  -v.  Einegar,  7  East,  377. 
become  chargeable,"  as  to  which,  see         (4)  Rex -j'.  Nevvington,   Sett,  ani 

Rex  -y.  Binegar,  post.  (3).  Rem.  4.5. 

(2)  Rex  "u.  South  Maiston,  i  Str. 

VOL.  II.  o  Yet 
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Complaint  Yet  this  is  well  enough,  if  it  appears  that  the  father'is 
chargeable,  becoming  chargeable  is  a  good  ground  for  removing 
'.¥hen  H         those   of  his   family  named  in  the  order.     An  order, 

ground  'O"^         j.     -,    .  ,        , 

removing  his  adjudgmg  the  husband  settled  at  K.,  and  that  he  was 
family.         likely   to    become    chargeable     to    H.,    and    sending 

him,  his  wife,  and  son  of  one  year  old,  to  K.  was  held 

good,  (I ) 

2d,  Must  2d,  Since  35  Geo.  III.  c.  loi.  the  complaint  should 

amfalfy"^^'^  State  that  the  paupers  are  become  actually  chargeable,  as 
chargeable,  it  must  have  done  previoufly  where  persons  resided  under 
:«".^rc;'^«e'-tificate.(.) 

Single  wo-         Thus,  where  the  order  stated  that  E.M.  single  woman 

man  preg-       ...  .  . 

■ant.  is  with  child  and  unmarried^  and  that  the  justices  do  ad- 

judge the  same  to  be  true,  it  was  held  ill ;  for  if  it  were 
an  irrefragable  conclusion  that  being  a  single  woman  and 
with  child,  the  party  removed  must  be  deemed  charge- 
able within  the  meaning  of  the  statute,  the  order  would 
be  good ;  otherwise  the  justices  ought  to  have  drawn 
the  conclusion  to  shew  that  in  their  judgment  she 
was  a  proper  obje6l  of  removal  within  the  poor  laws  r 
for  though  a  person,  unmarried  and  with  child,  is 
presumptively  chargeable  from  the  strong  probability 
that  she  must  be  so,  yet  as  there  may  be  circumstances 
such  as  the  substance  of  the  party,  or  the  giving  a  com- 
plete indemnity  to  the  parish,  which  may  exclude  that 
presumption ;  it  ought  to  appear  by  the  order  that  the 
justices  had  exercised  their  judgment,  and  repelled  the 
existence  of  such  circumstances,  by  their  adjudication 

(i)  Hobey  v.  Kingsbury,     i  Srr.  "  plied  to  the  churchvyardens  and  over- 

527.  ♦*  seerB  of  the  parish  of  W,  aforesaid;, 

(a)  Great  Bedwin  <«.  Wilcot,  a  Str.  "who  accordingly  did  relieve  him." 

1158.  Burr.  S.C.163.  "  In  this  casethe  But  adjudged  insufficient,  for  it  docs 

*'  order  stated,  that  C,  M.  being  re-  not  appear  that  it  was  at  the  parish  exr 

"  duced  to  great  poverty,  lately  ap-  pence.     See  ante,  i77.n,  (4). 

tha^ 
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that  she  was  chargeable,  in  order  to  shew  that  she  wets  a 
proper  object  of  removal,  within  the  meaning  of  the  law.(i) 

But  an  order  for  the  removal  of  a  single  womaii 
under  this  act,  stating,  "that  A.  E.  single  woman  is,  by 
being  pregnant,  deemed  to  have  become  chargeable  to 
the  said  parish,"  &c.  is  good  in  form,  for  the  premises 
are  stated  as  in  the  statute  itself,  from  whence  the  con- 
clusion is  drawn ;'  and  therefore  all  is  stated  which  the 
Statute  requires.  (2) 

And  it  is  sufficient  that  the  order  charge  a  woman, 
whether  married  or  unmarried,  (if  pregnant  with  a  child 
likely  to  be  born  a  bastard)  generally  as  a6iually  become 
chargeable  to  the  parish,  without  setting  forth  the  man- 
ner in  which  she  has  become  so.  For^  the  justices 
are  to  draw  the  conclusion,  whether  chargeable  or  not, 
and  it  is  enough  for  them  to  state  that  conclusion  upon 
the  face  of  the  order,  without  stating  the  premises  on 
which  it  is  founded.  If  that  conclusion  be  disputed, 
the  party  is  to  appeal ;  and  if  upon  appeal  the  facts  are 
stated  to  the  superior  court,  they  are  to  see  whether  the 
premises  warrant  the  magistrates  in  drawing  that  conclu- 
sion. (3) 


III.  Of  stating  the  Examination, 

As  the  examination  ought  to  be  taken  before  two  jus-  Examination 
tices(4),  if  it  states  "  it  appears  upon  examination  to  J^"bet?ke" 
be  made  before  us,  or  one  of  us,**  it  is  bad.(c)  I'cfore  two 

justices. 

(i)  R;x  'v.  VIolme  Quaver,  iiEast,  (4)  Ante,  i8z.  and  per  Lee,  C.  J. 

3  Si'  Rex -v.  Stansfield,  pmt.  197.  (3). 

(2)  Rex    t>.    Diddlebury,     East.  (5)  Ware  v.  Stansttad,aSaIk.  48S. 
47  Geo,  in.  9  East,  398.  ante,  182.  (2). 

(3)  Rex  V.  Tibbenham,  9  E3it,388. 

o  %  The 
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Upon  oath, 

"  Due  exa- 
mination," 
or  "  due 
considera- 
tion,"  tan- 
tamount. 


The  statute  dire6ls,  that  it  shall  be  upon  oath;  but  if 
the  order  profess  to  be  made  "  upon  due  examination," 
\vithout  saying  upon  oatli^  it  is  sufficient ;  for  in  an  order, 
it  shall  be  intended  to  be  upon  oath  ( i ).  So  it  was  held 
sufficient  to  recite  in  the  order,  that  "  upon  due  exami- 
nation of  the  party,  and  upon  his  affirmation,  &c."  with- 
out adding  that  he  was  a  qiiaker  {2) ;  and  if  the  adjudi- 
cation is  "  upon  due  consideration  of  the  complaint," 
and  not  upon  due  examination^  &c.  it  will  do,  for  due 
consideration  impHes  a  due  examination  (3).  So,  if 
it  profess  to  be  made  "  upon  examination  of  the  pre- 
mises upon  oath,  and  other  circumstances,  it  is  suf- 
ficient. (4) 


IV.  The  Description  of  the  Parties. 


Description 
of  parties. 
Must  state 
the  name, 
or  that  it  is 
unknown. 


«  Family" 
too  general. 


An  order  must  describe  the  parties  with  sufficient  cer- 
tainty. The  form  of  one  was:  "  Whereas  a  certain  wo- 
man was  brought  to  bed  of  a  female  bastard  child  in  N. 
and  afterwards  dropped  in  S.  these  to  convey,  &c."  and 
held  bad;  ^orper  Parker,  C.  J.  —  "  You  must  either  name 
her,  or  say  you  do  not  know  her(5)."  An  order  to  re- 
move a  man  and  his  family  is  bad  as  to  the  family,  for  it 
is  too  general  (6).  It  is  usual,  therefore,  and  perhaps 
necessary,  to  set  forth  the  name  of  the  wife,  and  more 
especially  of  the  children,  where  they  are  known.  (7) 


(i)  Munger  Hanger  v.  Warden, 
3  Sess.  Cas.  40, 

(2)  Rex  f.    Cirencester,    cited  ia 
Munger  Hunger  v.  Warden,  supra, 

(3)  Rex  rj.  Featherton,  %  Sess,  Cas. 

AS- 

(4)  Rex  rj.  Bagwonh,  Cald.  179.    Cas.  II.  Fol.  278 
ante,  i8i.  (i). 


(5)  Southell  f.  Needwell,  Sett,  and 
Rem.  57. 

(6)  Beaton -u    Siston,    iStr.  114. 
Johnson's  case,  a  Salk.  485.     Anon. 

Salk.  482.  Comb.  478.   Wangford  1;. 
Brandon,  Caith.  449. 

(7)  SeeFlixton  v.  Royston,  j[  Sess. 


If 
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If  an  order  be  made  for  removing  a  man,  his  wife,  and  Wh^n  ne- 
children,  and  the  adjudication  respects  only  the  father's  ^^^^^  chii- 
settlement,  the  children's  ages  should  be  set  forth  ( i ),  or  ^^'^en's  age. 
the  order  will  be  bad  as  to  them;  and  if  it  appear  that 
the  child  is  above  seven  years  old,  then  it  must  adjudge 
that  the  child  has  not  gained  a  settlement  in  its  own  when  thrt 
right  (2;.    But  if  it  expressly  adjudges  the  place  to  which  g^JJ^gd  ^^ 
they  are  removed  to  be  the  last  legal  settlement  of  the  settlement 
children,  it  need  not  specify  their  ages.  (3)  right. 


V,  Of  the  Adjudication, 

An  order  of  removal  is  a  judgment  which  must  be  cer-  Adjudica- 
tain  and  positive;   although,  therefore,  there  is  no  neces-  ^e  certain. 
sity  for  any  particular  form  of  words  (4),  yet  it  ought,  in 
averring  all  essential  facts,  to  use  express  and  positive 
words  of  adjudication ;  as,  "  we  adjudge;"  or,  "  it  ap- 
pears tons,  &c.";  "  the  parties  are,  &c/';  and  it  must  May  refer 

.  .  .        .  •    1  r»       to  statement 

either  set  them  forth  in  the  adjudication,  or  plainly  refer  incompiaint, 
to  them  when  sufficiently  stated  in  the  complaint.  (5) 


(1)  See  Hobey  -v.  Kingsbury,  ante,  posed  to  have  gained  any  other  settle- 
J^a,.  (l).  ment  than   the   derivative    one  from 

(2)  The  order  set  forth,    "  It  ap-  their  father." 

pearing  to  us,&c.  that  his  (the  father's)         (3)  Rex  -v.  Heptenstall,  Burr.  S.C. 
settlement   is   in  A."  without  saying  88,     Rex -z/.  Ufculm,  ib.  138.  a  Bott, 
that  it  was  likewise  the  settlement  of  654.     PI.  710,  711.    S.   P.     Rex -z;. 
his  wife  and  children  ;  «  we  do  there-  Bowling,  Burr.  S.  C.    177,     Rex  -y. 
fore  adjudge  the  settlement  of  the  fa-  Normanton,  ib.  213.     Rex  1/.  Stans 
ther,  wife,  and  children  to  be  in  A."  field,   ib.  205.  ajite,  195.  (4).     Ring- 
Held  good  as  to  the  father  and  his  more  'v.  Petwortb,  Sett,  and  Remov. 
wife,  but  quashed  as  to   the  children,  41.      Reg. -z;.  Middleham,  post.  202. 
for  the  reason  given  in  the  text.   Rex  (2).   Rex  v.  Bucklebury,  ib.  (3). 
T/.  Trinity,  in  Chester,  2  Sess.  Cas.74.         (4)    Per  Lee,  C.J.     Ufculm  v. 
Rex  -v.  Leverington,  Burr.  S.C.  276.  Clysthydon,  Burr.  S.  C.  138. 
where  one  of  the   children  removed         (5)  See  the  opinion  of  Lord  Hard- 
was   eight  years   old;  the  judges  in  wicke,  C.  J.  Bourne  •z'.  Spalding,  Burr, 
court  concurred  in  opinion  "  that  chil-  S.  C.  3S, 
^ren  of  such  tender  age  cannot  be  sup- 

o  3  Thusj 
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"Onexami-  THus,  where  it  only  stated,  "  we,  on  examination  do 
lievr'the^  believe  the  same  to  be  true;"  this  was  held  to  be  no  ad- 
same  true,"  judication,  and  the  order  was  quashed,  (i) 

bad. 

Settled  « ac-      go,  if  it  adjudge  that  the  pauper  was  last  legally  settled 
our  kifovv!     in  B.  "  according  to  their  knowledge,"  it  is  uncertain  ; 
ledge,"  &c.    for  the  pauper  might  be  settled  elsewhere,  and  the  justices 
not  know  it.  (2) 

Two  things  The  Same  things  must  be  adjudged  in  this  part  of  the 
judged.         oi'der,  as  should  be  stated  in  the  complaint,  viz. 

1st,  Party  ist,  That  the  parties  are  actually  chargeable  to  the 

chargeable,    parish  making  the  complaint,  which  is  usually  done  by 
adjudging  the  complaint  to  be  true.  (3) 

2d,  His  set-  2d,  That  they  are  legally  settled  in  the  parish  to 
tiement.       which  it  is  directed  that  they  shall  be  conveyed. 

i>t,Actuaily  As  the  complaiut,  since  35  Geo.  III.  c.  10  t.  must 
chargeable  gj-^^g  ^^^^^  gQ  ^j^g  order  must  adjudge,  that  the  parties  are 
Z5  Geo.  III.  actually  chargeable  to  the  parish,  as  was  previously  neces- 
'*'°^'  sary  where  paupers  resided  under  a  certificate. 

As  in  case         ^  ^^^  who  came  into  a  parish  by  certificate  was 
of  certificat-  removed  by  an  order,  setting  forth,  "  that  they  removed 
^        him  because  he  was  likely  to  become  chargeable."     It 
was  quashed ;  for  they  cannot  remove  him  until  he  be- 
comes actually  chargeable  to  the  parish.  (5) 


(1)    Stallingborough    v.    Haxhay,         (4)  Ante,  194.  (a). 
1  Sess.  Cas.  131.  (i)  M.ilden  and  Fletwick,  a  Salk. 

(a)  Rex  v.  St.  Mary  Ottery,  Sett.  530.     Teelby   v.   Wjllerton,   i  Str. 

and  Remov.  32.  77-  S.  P.  and  it  must  be  so  alledged  in 

(3)    See  the   form   of  the  order,  th«  complaint,  ante,  194.  (2). 
3  Burn's  Just,  tit.  Removal. 

An 
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An  order  was  made,  reciting,  that  "  whereas  com- 
plaint has  been  made  unto  us  by  the,  &c.  that  J.  S.  who 
is  lately  come  into  the  parish  of,  &c.  with  a  certificate  ac- 
cording to  8  and  9  W.  III.  is  actually  chargeable,  &c.-.' 
and  quashed;  for  the  justices  must  adjudge  him  to  be 
chargeable,  or  at  least  must  say  it  appeared  to  them  that 
he  was  so.  ( i ) 


"Complaint, 
lethal  J.S. 
isaclu-dlly 
cliargeable," 
fcc.  bad. 


"  Whereas  it  appears  to  us,  upon  the  oath  of  E.  J. 
relict  of  E.  J.,  that  she  and  her  daughter  Mary  were  last 
legally  settled  in  R.  isoho  are  likely  to  become  chargeahleJ^ 
The  adjudication  is  sufficient;  for  the  words,  "  who  are 
likely  to  become  chargeable,"  are  always  the  words  of  the 
justices ;  if  it  had  been,  that  "  they  are  likely  to  become 
chargeable,"  then  it  had  been  a  recital  only,  and  the 
words  of  the  overseers.  (2) 


"  It  appears 
tousjonoath 
of J. that  she 
and  her 
daughter  ,&c 
who  were 
likely  to  be- 
comecharge* 
able,"  &c. 
sufficienu 


And  if  it  state  tliat  "  they  have  become  chargeable,"  «  riave  be- 
lt is  sufficient,  for  this  must  mean  that  they  are  become  a^le^^gouL^ 
so. (3) 


(l)  Maiden  v.  Fletwick,  a  Salk. 
530.  and  prior  to  t^s  Geo.  III.  c.  loi. 
See  Suddlecomb  v.  Burwash,  a  Salk. 
491.  and  various  decisions  quashing 
orders  for  want  of  an  express  adjudica- 
tion, that  the  party  was  likely  to 
become  chargeable.  **  Will  become 
chargeable,  if  permitted  to  abide," 
Anon.  Sett,  and  Rem.  39.  "  likely 
to  become  chargeable,  as  we  are  credi- 
bly informed,"  lb.  38.  Or  that  he 
"  may  become  chargeable,"  Teelby  tj. 
Willerton,  i  Str.  77.  held  bad.  An 
order  removing  a  poor  child  was 
quashed,  because  it  was  not  said  that 
the  parents  were  unknown  or  likely 
to  become  chargeable  to  th«  parish  : 


For  though  a  child  of  three  months  old 
be  helpless,  yet  the  parents  are  bound 
to  provide  for  it.  Christ's  Hospital's 
case,  a  Salk.  485. 

(a)  Reg.  1/.  Rockville,  Sett,  and 
Remov.  ai.  Qujere  tamen  &i  to  the 
latter  observation  ;  for  the  order  would 
still  run,  "  It  appears  to  us,  upon  the 
oath  of  E.  J.,  &c.  that  she  and  her 
daughter,  &c.,  are  likely  to  become 
chargeable."  The  insertion  of  the 
relative  pronoun  "  they "  seems  to 
make  no  difference  in  the  sense.  See 
Rex  1/.  Binegar,   7  East,  377.  ante, 

193.  (3)- 

(3)  Rex  V.  Honiton,  Burr.  S*C. 
680.    Rex  V.  Biucgar,  supra,  (2). 


O  4 
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Adjudge  Tlie  complaint  should  likewise  shew,  that  they  are 

chargeable  [hk^ly  to]  ( I )  become  chargeable  to  the  j)arishJrom  "oohence 
to  the  parish  /^^j^  are  Tcmoved,  and  there  must  be  an  adjudication  of  the 
from.  truth  of  it.     An  adjudication  in  this  form:   "  and  where- 

as, upon  due  examination  and  enquiry  made  into  the  pre- 
mises, it  appears  to  us,  and  we  accordingly  adjudge,  that 
the  said,  &c.  are  likely  to  become  chargeable;"  without 
adding  to  what  parish^  was  quashed,  although  it  might 
have  been  inferred,  that  they  must  have  become  charge- 
able to  the  parish  making  the  complaint.  (2) 

Two  objections  were  taken  to  an  order  of  removal, 
I  st.  That  the  parish  of  E.  is  at  first  mentioned  in  it ; 
and  then  it  goes  on,  "  and  has  lately  intruded  himself 
into  your  said  toiion  of  E."  So  that  it  is  uncertain  whe- 
ther E.  be  a  town  or  a  parish.  But  this  objection  was 
over-ruled  as  being  over-nice.  The  2d  objection  was, 
That  the  pauper  is  only  alledged  to  be  "  likely  to  become 
chargeable  there.  Which  does  not  alledge  "  that  he  was 
likely, to  become  chargeable  to  the  parish."  Denison  J. 
and  Foster  J.  (3)  over-ruled  the  objection.  But  Wright  J. 
took  it  that  the  word  "  there'^  did  not  necessarily  im- 
port that  the  pauper  w^as  likely  to  become  so  to  the 
parish.  (4) 


ad,  Place 
yfemoved  to 
the  last  set- 
tlement. 


2d,  It  must  adjudge  the  place  to  which  he  is  I'emoved 
to  be  the  place  of  the  pauper's  last  legal  settlement,  ex- 


(j)  These  words  must  be  omitted 
since  2)5  Geo.  III.  c.  IC2.     See  ante, 

198.(4). 

(2)  Ufculm  v.  Clysthydcn,  Burr. 
S.  C.  138.  S.  P.  adjudged,  Rex  <y. 
Bradford,  Sett,  and  Rem.  40.  Nicho- 
las V.  St.  Peter's,  aSess-  Cas.  73.  Rex 
V.  Minchingbampton,  1  Sess.  Cas.  9a. 
R«x  V.  Spalding,  Burr.  S.  C.  43* 
Where  the  adjudication  was,  "  that 
he  was  likely  to  become  chargeable," 


omitting  every  thing  as  to  what  parish 
he  was  so,  so  that  it  might  be  to  his  re- 
lations. Rex  1/.  Netherton,  Burr.  S. 
C.  139.  But  Rex  -v.  Whitam,  i  Str. 
14a.  Maidstone  -v.  Dothing,  ib.  393. 
Rex  1'.  Leofield,  ib.  698.  is  contra,  but 
they  are  said  to  be  loose  notes.  See 
Burn's  Just,  tit.  Removal. 

(3)  The  Chief  Justice  was  absent. 

(4)  Rex   V.  Eakring,  Burr.  S.  C. 
320. 

cept 
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cept  where  the  removal  is  back  to  a  parish  giving  a  cer- 
tificate; for  the  justices  need  not  adjudge  it  in  that 
case  ( I ).  "  Whereas  complaint  has  been  made  to  us 
that  J.  D.  with  his  wife  and  children,  came  from  his 
place  of  abode  and  last  legal  settlement  in  B.  to  A.,  we 
therefore  require  you,  &c."  Tliis  order  was  quashed  as 
naught;  for  there  is  no  adjudication  which  was  the 
place  of  his  last  legal  settlement,  but  only  a  complaint 
that  B.  was  (2).     "  We  order  him  to  be  removed  to  A.  Removed  to 

.  B.  "  as  the 

as  the  place  of  his  last  legal  settlement,''  bad,  as  there  is  no  p/ace  of  his 
adjudication  (3).     "  That  the  pauper  was  legally  settled  [jfj^^^^'/f."" 
at  B.  according  to  their  hioisoledge,''  bad,  for  he  might  be  bad. 
settled  elsewhere  and  the  justices  not  know  it  (4).     Or, 
"  that  B.  is,  as  we  are  credibly  informed,  the  place  of 
his  legal  settlement,"  bad.  (5) 

"  Whereas   complaint  has  been  made  unto  us  that  O"  oath  it 
E.  F.  wife  of  U.  F.  is  lately  come  into  the  parish  of  St.  her  husband 
Giles,  and  is  likely  to  become  chargeable  to  the  same;  was" last le- 
and  whereas,  on  oath  made  by  the  said  E.  F.  it  appears,  tied,"  &c. 
that  her  husband,  was  last  legally  settled  at  H.  these  are  ^^^' 
therefore,  &c."  quashed,  because  there  is  no  judgment  of 
the  justices  concerning  the  last  legal  settlement,  but  only 
the  oath  of  the  woman.  (6) 

An  order  adjudo'ed  "  that  J.  S.  was  settled  at  B.  and  Adjudica- 

'^       o  ^  ^  ^  tion  of  wi- 

therefore  the  justices  remove  his  widow  and  children  to  dow's  set- 
B. ;"  quashed,  for  the  wife  may  get  a  settlement  after  the  ^  ^"^'^"^• 
death  of  her  husband.  (7) 


(i)  Maiden  t.  Fktwick,    a  Salk.         (j)  Trowbridge  i;.  "Weston,  a  Salk. 

530.  473- 

(a)  Bury  v.  Arunel,  a  Salk.}      .  (6)  Rex  v.  Hackney,  a  Salk.  478. 

(3)  Rex  1;.  Westwood,  i  Str.  73.      The  words"  to  us"  were  omitted  af- 

(4)  Reg.  v.  St.  Mary  Ottery,Selt.     ter "  i:  appears." 

(7)  Egburn    v.    Hartly    Wintly, 

I  Sess,  Cas.  45.  Pi.  691. 

An 
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Rejmoval  of       An  Order  i^emoved  F.  S.  and  F.  her  daughter,  about 
children  to    ^o^r  years  old.     E.  her  daughter,  about  two  years  and  a 
seTttmt'nt     ^^^^  ^^^'     "^^  f^^ther  recited,  that  it  appeared  to  the  jus- 
raustadjLidge  tices,  upou  the  oath  of  F.  S.  «^that  her  husband  G.  S. 
them  his.      ^^g  legally  settled  in  the  parish  of  M. ;"  quashed,  for 
though  it  does  not  appear  that  the  woman  is  a  widow, 
and  the  wife  and  children  must  follow  the  husband's  set- 
tlement, yet  the  children  are  not  removed  as  his  children, 
nor  the  woman  as  his  wife.  ( i ) 

If  children         The  exception  to  an  order  was,  because  the  justices 
above  seven,  g^^  ^^^^^i  that  M.  was  the  last  legal  settlement  of  the  fa- 

must  ad-  . 

judge  their  ther,  therefore  they  send  the  son  there,  and  it  appeared 

settlement  ^^^  ^^  ^^^  ^^^  ycars  old.     It  was  quashed,  because  there 

adjudging  it  was  uo  adjudication  of  the  son's  settlement,  and  it  is  not 

their  father,  of  absolute  necessity  that  the  father's  settlement  should  be 

Ad'^d'i'r"  ^^s(2)-     ^^t  i^  ^*  adjudge  the  parish  to  be  the  last  legal 

their  own  settlement  of  certain  children  by  name,  whom  it  states  to 

re"d^"nor*  ^^  under  the  age  of  seven,  it  need  not  adjudge  it  to  be  the 

state  it  to  be  settlement  of  their  father.  ( 3 ) 

that  of  the 
parent. 

It  was  objected  to  ^n  order  adjudging  that  the  paupers 
*were  last  legally  settled  in  M.  that  this  is  no  adjudication 
of  a  present  settlement.  But  by  Lord  Ellenborough,  C.  J, 
it  refers  to  the  time  of  the  complaint  made,  and  the  court 
cannot  intend  an  intermediate  settlement  between  the 
hearing  of  the  complaint  and  the  making  of  the 
order.  (4) 


Omission  of      ^j^  order  adjudged,  "  the  last  legal  place  of  the  said 
«  settle-       H.  is  at  W."  omitting  the  words  of  settlement,  and  was 

ment,"  fatal. 

(i)  Rex  <u.  Mansfield,  Burr.  S.C.  (3)  Rex  *.   Bucklebury,    i  Term 

76.  Rep.  164. 

(2)  Reg.-y.  Middleham,  Fol.  271.  (4)  Rex  v.  Binegar,  7  East,  377. 

{See  ante,  197,  &:c.  See  Rex  v,  Honicon,  ante,  199.  (3). 


quashed. 


muse  state 
ceiiiiicate. 
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quashed.  Per  Curiam.  Here  is  no  adjudication  of  a 
settlement,  and  these  orders  are  never  to  be  made  good 
by  implication.  ( I ) 

An  order  which  states  that  the  pauper  came  into  the  How  far 
parish  under  a  certificate,  need  not  set  forth  that  it  was 
allowed  by  two  justices,  at  least  if  it  go  on  to  adjudge 
his  settlement   to    be   in   the  parish  by  which  it  was 
granted.  (2) 

As  to  the  description  of  the  parties,  both  in  the  com- 
plaint and  adjudication,  ?,Qe  ante.[2,) 


VI.    Of  the  Direction  of  the  Order* 

The  remaining  essential  circumstance  is  the  fruit  or  Require  of- 

effect  of  the  order,  which  is  to  require  the  officers  of  the  Jomphln- 

complaining  parish  to  remove  the  pauper ;  and  those  of  ing  parish 

the  place  in  which  the  settlement  is  adjudged  to  be,  to  of  s^X- 

receive  and  provide  for  him.     If,  therefore,  it  does  not  "'^"^  P^^^^^ 

say  which  is  to  convey,  and  which  is  to  receive,  the  per-  and  provid* 

sons  to  be  removed  (4) ;  or  if  it  directs  both  to  remove  ^'^^  ^^^^^^^ 

and  receive  ( 5 ),  it  is  bad ;  and  it  is  a  fortiori  defective,  vvhich  :o  re- 

where  it  is  directed  solely  to  the  officers  of  the  parish  in  ,.  hich  to 

which  the  settlement  is  adiudffed  to  be,  and  requires  convey,  bad, 

1  1  1  o         1       '        •  1         Or.litdi- 

them  to  convey  the  pauper  thence ;  lor  the  justices  ought,,  rects  both 
and  can  only  order  the  parish  officers,  where  the  intrusion  ^"J^"^""* 
is  made,  to  make  the  removal.  (6) 


(x)  Rex*.  Warnhill,  a  Sess.  Cas.  (4)  Binfieldt;.  B^nstead,  ii  Mod. 

91.  ante,  loo.  (2).  268. 

(a)  Reg.  V.   Newton,  i  Sess.  Cas.  (5)  Bedwitch's  case,  Comb.  325. 

161.  (6)    St.  George's  v,    St.  Olave's, 

(3)  196.  IV.  and  that  the  power  of  a  Salk.  493. 
adjudicytion  and  removal  is  limited  by 
|Jhe  complaint,  ante,  19a. 

It 
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Quare,  if  It  seems,  that  an  order  directed  to  the  constable  of  a 

dhected  to"a  P^^^ish,  Commanding  him  to  remove  a  pauper,  is  well 
cojistabie  to  enough,  if  he  remove  under  it.  For  if  a  justice  direct 
a  warrant  to  a  person  by  name,  who  is  no  officer,  he  is 
not  bound  to  obey  it ;  but  if  he  do,  and  it  is  a  matter 
within  the  jurisdiction  of  a  justice,  the  warrant  will  bear 
him  out.  ( I ) 

Mistake  in  A  mistake  in  the  name  of  the  parish  to  which  the  re- 
"arish^^  moval  is  made  does  not  vitiate  the  order,  where  that  used 
s  is  sufficiently  descriptive,  accordmg  to  common  intend- 
ment ;  more  especially  if  the  parish  officers  have  re- 
cognised its  sufficiency  by  any  act  of  their  own,  as  by  re- 
ceiving the  pauper,  or  appealing  to  the  sessions  agaiq,st 
the  order. 

A  pauper  was  removed  from  the  parish  of  Topsham,  by 
an  order  addressed  "  To  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Poole,  or  town  and  county 
of  Poole,"  and  that  parish  was  described  in  the  sam.e  terms 
in  that  part  of  the  order  which  adjudged  the  settlement 
to  be  there.  Upon  appeal  to  the  quarter  sessions,  it  was 
objected,  that  the  town  and  county  of  Poole  consisted  but 
of  one  parish,  and  that  the  name  of  that  parish  was 
St.James^s,  in  Poole.  The  sessions  over-ruled  the  objection, 
and  the  court  of  king's  bench  were  of  the  same  opinion. 
They  said  there  was  no  objection  to  this  description  of 
the  parish  of  Poole,  although  the  name  of  its  tutelary 
saint  was  omitted ;  there  being  but  one  parish  in  the  town 
and  county  of  Poole,  and  Poole  being  the  common  name 

(i)  Wangford  tf.  Brandon,  Carth.  removal,  and  a  warrant  founded  upon 
449.  In  this  case,  three  poor  nnen  it?  However,  in  13  &  14.  Car.  II. 
and  their  families  were  reraoved  by  c.  IZ.  and  3  W.  &  M.  c.  li.  that 
the  same  order,  which  u-as  ultimately  which  is  now  called  an  order  of  XQ- 
cjuashed  for  another  defect.  But  « moval,  is  denominated  3  warrant  of 
quaere,  whether  a  distinction  may  not     removal. 


exist  between  an  order  or  warrant  of 


of 
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of  the  place.  And  it  was  added,  that  the  parish  officers 
had  themselves  considered  this  description  as  sufficient  to 
call  upon  them  to  appeal  to  the  sessions  against  the  order, 
by  whom  the  objection  to  the  misnomer  had  been  over- 
ruled. ( I ) 

But  if  the  name  of  the  parish  removed  to,  is  altogether 
mistaken,  as  if  the  parish  of  TVoking  is  called  Waking,  it 
seems  as  if  it  would  be  bad;  at  least  where  the  officers  of 
the  parish  have  not  acknowledged  the  description  to  be 
sufficient  by  some  act  of  their  own.  (2) 

The  parish  of  Kirkby  Stephen  consists  often  townships, 
of  which  the  township  of  Wharton  and  the  township  of 
Kirkby  Stephen  are  two.  A  pauper  was  removed  from 
the  parish  of  Wharton  to  the  township  of  Kirkby  Stephen, 
by  an  order  directed  to  the  officers  of  the  parish  of  Kirkby 
Stephen,  and  his  settlement  was  thereby  adjudged  to  be 
"  in  the  parish  of  Kirkby  Stephen."     This  order  was  de- 


(i )  See  Vowles  -v.  Miller,  3  Taunt. 
140.  that  it  is  sufficient  in  trespass  to 
use  the  name  of  the  parish  commonly- 
used  ;  also  Rex  v.  Topsham,  7  East, 
466,  InRex  w,St. Nicholas  in  Harwich, 
certificate  was  directed  "  To  the 
churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Harivicb  near 
Dover  Court  in  the  couKty  of  Essex." 
The  case  stated  by  the  sessions,  found 
that  the  proper  name  of  the  parish  v/as 
St.  Nicholas  in  Harwich,  and  that 
there  is  no  such  parish  as  that  of  Har 
nvicb  near  Dover  Court,  and  that  it  did 
not  appear  to  them  that  the  borough  or 
corporation  of  Harwich  contained  any 
more  parishes  than  one.  The  court 
of  K.  B.  was  of  opinion,  that  suppoiing 
this  to  be  a  tnis- direction,  the  ccrtifuaie 
'ivas  good  notivith standings  because  the 
S  &  9  W,  IIL  c.  30.   does  not  re- 


quire any  direction  of  a  certificate,  and 
a  m'ls-direction  is  as  a  void  direction, 
ante,  38.  But  Chappie,  J.  in  giving 
his  opinion,  added,  "  Besides,  if  a  di- 
rection were  necessary,  I  should  doubt 
whether  this  mistake  of  the  name 
would  make  it  b.id.  I  remember  a 
case  of  a  carrier,  in  Lord  Raymond's 
time,  where  the  plaintiff  recovered, 
though  there  was  no  such  parish  as 
Wic^mb,  the  true  name  being  Chip- 
ping Wycomb,"  Burr.  S.  C  176.  As 
to  a  mistake  in  the  local  name  of  a 
county  in  an  order,  see  ante,  190.  and 
how  far  a  misnomer  may  be  amended 
by  the  justices  at  sessions,  under  5 
Geo.  II.  c.  19.  see  post,  chap.  -Kxxviii. 
sect.  %.  and  seq. 

(a)  See  RexT/,  Os',vell,aSalk^472. 
tarn  en  qusere. 

livered 


QtQ6  .Of  the  Form  of  an  original  Order  of  Removal. 

livered  to  an  overseer  of  the  township  of  Kirkby  Stephen^ 
In  a  question  between  the  township  of  Wharton  and 
Kirkby  Stephen,  respecting  the  pauper's  settlement,  the 
latter  was  held  to  be  concluded,  by  not  having  appealed 
against  this  order ;  for  the  removal  to  the  parish  of  K.  S. 
must  mean  the  township  of  K.  S.  ( i ) 

Where  am-  And  it  secms  no  objection  to  the  direction  of  an  order, 
^he"diJection  ^^^^  it  is  to  the  church wardens  of  the  parish^  township,  or 
does  not  division  of  U.  (2),"  or  to  the  churchwardens  and  overseers 
of  the  township  of  H.  (3) 

Yet  where  an  exception  was  taken  to  an  order  of  re- 
moval, that  the  removal  was  to  the  parish  or  hamlet  of  A. 
as  being  uncertain,  the  court  are  reported  to  have  quashed 
it.  (4) 


Vitiate. 


SECT.IIL 

Of  the  Form  of  a  subsequent  Order  of  Removal^  after  a 
Pauper  is  removed  under  a  former  one. 

Form  of  A  SUBSEQUENT  order  of  removal,  generally  requires 

su^sequen      ^^  insertion  of  something  in  addition  to  the  common 
Original  or-  form  that  has  been  just  examined.     An  order  of  re- 
conciusive.     nioval  is  in  effect  a  judgment.     If  un appealed  from,  it 
concludes  the  parish  which  acquiesces  in  the  removal  as 

{T)Rex'r/.   Kirkby  Stephen,  Burr.  (3)    Rex    i/.    Holbeck    in  Leeds, 

S.  C.  664.  ante,  138.(1).     See  Spittle-  Burr.  S.  C.  198. 

fields  ajid'Bromky,   18  Vin.  Abr.  tit.  (4)  Rex  -v.  Grinistonc,  1  Barnard, 

Removal,  (H.)  pi.  S.  page  468.   .  11. 


(«)'-Rfex    V.  Ulyerstcne,    7Ter 
•Rep.  565 


m 
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Of  the  Fm-m  of  a  subsequent  Order  of  Removah  20'j 

against  the  world  ( i ).  If  the  justice's  adjudication  of  a 
settlement  be  confirmed  upon  appeal,  it  is  equally  con- 
clusive ;  but  if  an  order  is  quashed  upon  the  merits,  it 
only  concludes  the  contending  parishes  (2) ;  for  it  is  sk 
decision  of  the  appellant  jurisdiction  between  those 
parties,  that  the  settlement  is  not  in  the  parish  to  which 
the  removal  was  made. 


So  long  as  these  judgments  are  in  force,  the  justices 
have  no  authority  to  make  a  fresh  order  in  direct  repugf 
nance  to  them.  (3) 

j 

If  they  make  one,  therefore,  removing  the  same  par-  Second  or- 
ties  to  the  place  which  appears  exempted  by  the  prior  ^^^^  remov- 
adjudication,   such  new  order  must  state  that  a  settle-*  exempted  by 
ment  has  been   acquired  there   subsequently  (4).     For  ^ustTtlte'a 
even  if  there  has  been  time  to  gain  a  new  settlement,  subsequent 
yet  the  court  will  not  intend  or  presume  any  thing  of  court  will 
that;   but  it  must  be  specially  stated  (5).     Thus,  if  an  "ot  presume 
orcjer  removing  from  A.  to  B.  is  quashed  by  the  sessions 
"upon  the  merits,   the  pauper  cannot  be  sent  again  from 


Cn)  Aat4,  116-  soct.  4.  without  regardin2  the  judgment  of  th« 

(a)  Per  Foster,  J.  Rex  ik  Braden-  court,  though  it  were  well   known  to 

ham.  Burr.  S.  C  397.,  post.  ao8.  {3).  them,  and  insisted  on  by  the  parties." 

(3)  "  Also  justices  of  peace  may  be  Hawk.  P.  C.  book  2.   chap.  Zi.   sect. 

punished  in  the  manner  above  men-  29. 

tioned,  (i.  e.  by  attachment)  for  acting  (4)  Per  Foster,  J.  antp,'^a).  But  see 

in  a  contemptuous  manner  ajainst  the  post.  (5). 

determbation  of  the  court  of  king's  (5)    Rex   'v.    Bradenham,     Burr> 

bench;  as  where  an  order  of  settle-  S.C. 394.     See  also   Rex  v.  Lever,- 

ment  specially  setliog  forth   the  cir-  ington,  Burr.  S.  C.  276.     Godalming 

cumstances   of  the   case,  is  removed  f.  St.  Michael's  in  Winchester,  ib^, 

into  the  siid  court,  and  quashed  there  2yy.     But  it  is  not  always  necessary 

by  the  judgment  of  th^  court   upon  that  it  should  shew  a  n«v/  settlement- 

the   merits;   and  yet  the  justices  of  Aright  of  removal,  accruing  subse- 

peace  afterwards  made  another  order  quent  to  the  foimer  order,   is  sufS- 

To  remove  the  same   person   to  the  cient.    Rex  v.  Osg;ithorpe,  Burr.  S:  C. 

s«me  place  for  the  very  same  sause,  a6i.  post. 


^.  t» 
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Of  the  Form  of  a  subsequent  Order  of  Removal. 


Second  or- 
der remov- 
ing to  a 
third  parish, 
must  state 
subsequent 
seitlement, 
where  parish 
removing, 
concluded 
by  the  first. 


A.  to  B.  by  a  fresh  order,  unless  it  states  a  subsequent 
settlement  in  B.  { i ).  So  where  a  pauper  was  removed 
fi'om  B.  to  A.  by  an  order  which  was  afterwards  quashed, 
and  B.  then  removed  him  to  F.,  and  F.  neglected  to  ap- 
peal. F.  removed  him  to  A.  by  a  Subsequent  order, 
which  was  quashed  for  this  defect.  (2) 

And  where  A.  is  sent  by  an  order  to  B.  who  appeals, 
and  the  order  is  confirmed,  B.  cannot  send  him  to  C. 
without  stating  that  A.  had  gained  a  new  settlement ;  and 
no  new  settlement  appearing,  the  order  of  removal  was 
quashed.  (3) 


An  order  of  two  justices  removed  J.  S.  his  wife,  and 
four  children,  from  T.  to  B.  30th  December  1754.  An 
order  of  sessions  discharsinff  this  order  was  made  next 
Epiphany  sessions.  An  order  of  two  justices,  2  8th  March 
1755,  removed  the  wife  and  four  children  from  T.  to  B. 
and  an  order  made  at  the  next  Easter  sessions  confirmed 
it.  These  orders  being  removed  by  certiorari  into  the 
king's  bench,  the  first  was  quashed,  the  second  affirmed, 
an  the  third  and  fourth  were  also  quashed,  because  it 
did  not  appear  thereby  that  the  wife  ^and  children  had 
gained  a  new  settlement  in  B.  (4) 


(i)  Rex-y.LfeJgh,  Cald  59.  Foster 
1//  Carlton,  i  Str.  567. 

(a)  Aldertoa  t/.  Fellingtowe,  1  Bott, 
691.  Pi.  751.  But  it  would  be  other- 
wise if  F.  had  not  been  concluded  as 
against  the  world,  by  neglecting  to 
appeal  against  the  removal  from  B. 
thither.  In  most  cases,  F.  might  have 
disputed  the  same  question  with  A., 
upon  which  the  latter  had  succeeded 
'm  Us  appeal  against  B.  See  Rex  v. 
Bentley,  Burr.  S.  C.  425.  pcsr. 

(3)    I.ittle    Birham    f.    Somerby, 


1  Str.  %i%.  Yet  see  Thackham  -c, 
Findon,  a  Salk.  489.  Where  the  jus- 
tices said  they  would  intend  a  subse- 
quent settlement,  after  the  lapse  of 
four  years.  But  in  Capel  v.  West 
Petkham,  where  there  was  a  similar 
lapse  of  four  years,  the  Court  said 
they  could  intend  nothing  as  to  a  new 
settlement,  and  quashed  the  order. 
Fortes.  3*7      2  Sess.  Cas.  81. 

(4)  Rex  1/.  Bradenham,  ante,  207. 
(5). 


But 


Of  executing  an  Order  of  BemovaL     -  209 

But  this  rule  in  case  of  appeals,   obtains  only  where  Extends 
the  judgment  of  sessions  is  upon  the  merits.     If  an  order  °"^y  5*^  ^^J"" 
is  quashed  for  a  defect  in  form,  it  concludes  nothing  be-  merits. 
tween  the  parishes  which  are  parties  to  the  decision,   and 
consequently  a  second  order  need  not  set  forth  a  fresh 
settlement   subsequent  to  the  time  when  the  first  was 
made.  ( 1 ) 

But  if  the  sessions  erroneously  quash  an  order  of  jus- 
tices which  is  substantially  good,  for  a  defect  in  form, 
such  order  is  a  bar,  notwithstanding,  to  all  subsequent 
orders,  which  do  not  shew  that  the  persons  to  be  re- 
moved have  acquired  a  subsequent  settlement.  (2) 

The  principle  of  these  decisions,  therefore,   seems  to  Or  where 
require,  that  a  subsequent  settlement  must  be  stated  in  parisii,"con- 
all  cases  where  the  parish  removing  is  concluded  by  the  eluded  by 

«  1  1  »  1  1       ^  .  original 

first  order  as  to  the  party  s  settlement,  whether  aganist  order. 
the  world,  or  the  particular  parish  to  whicii  the  removal 
is  made;  but  where  it  is  at  liberty  to  controvert  the 
settlement,  notwithstanding  the  order,  it  is  unnecessary 
to  aver  a  new  one.  (3) 


SECT.  IV. 

Of  executing  an  Order  of  Removal, 

When  an  order  has  been  thus  made  and  signed  (4),  O^'^er  how 
it  is  the  duty  of  the  parish  officers,  who  are  directed  to 
remove  the  paupers,  to  havo  them  safely  conveyed,  at 

(i)  Rex  1/.  St.  Andrew's  Holborn,         (4)  It  is  usual  for  the  justices  to 

6  Term   Rep.  613.     Rex   t/.  Penge,  make  and  sign  duplicates,  that  one  may 

Nol.  Rep.  176.  be  delivered  to  the  parish  officers,  di- 

(2)  Munger  Hunger  -y.  Warden,  rected  to  receive  the  pauper,  and  the 
Sett.  &  Rem.  160.  a  Const.  702.  other  retained  by  the  removing  parish, 
PI.  8 1 7.           *  or  the  maeistratss. 

(3)  See  ante,  ao8.  n.  (4) 

VOL,  H,  p  the 


2 1  o  Of  exeading  an  Ordei^  of  Removal. 

the  expence  of  their  parish  ( i },  to  the  place  thereby  re- 
quired to  receive  and  provide  for  them.  If  the  paupers 
refuse  to  remove  in  obedience  to  the  order,  it  seems  to 
contain  sufficient  powers  to  enable  the  persons  to  whom 
it  is  directed  to  convey  them  by  force ;  but  at  all  events 
the  parish  may  obtain  a  warrant,  under  the  hand  and 
seals  of  the  magistrates,  to  enforce  it  by  compulsory 
means.  The  person,  to  whom  the  duty  of  removal  is 
entrusted,  should  safely  deliver  the  poor,  together  with 
the  order,  to  one  of  the  parish  officers  of  the  parish  di- 
rected to  receive  them.  Or  if  only  one  original  is  made, 
he  should  give  a  copy,  and  shew  the  original.  But  if 
the  original  is  delivered,  and  a  copy  kept,  that  is  suf- 
ficient (2).  It  seems  also  to  be  enough  to  produce  the 
justice's  warrant  to  convey  the  pauper,  inasmuch. as  the 
magistrates  may  retail  the  original  order.  (3) 

Punishment  If  the  parish  officers  refuse  to  execute  or  obey  an  order 
cers  refuse  ^^  ^^^^  kind,  they  may  be  punished  by  indictment  (4) ; 
to  obey.        for  the  only  means  by  which  a  parish,  thus  required  to 

receive  a  pauper,  can  get  rid  of  the  order,  is  by  appeal  to 

the  quarter  sessions.  (5) 

The  duplicate  original  order  should  be  carried  by  one 
of  the  justices,  who  signed  it,  to  the  next  general  or 
quarter  sessions,  and  retained  in  the  hands  of  the  clerk 
of  the  peace,  as  a  conclusive  record  of  the  settlement, 
where  the  receiving  parish  neglects  to  appeal.  (6) 

(i)  Per  Lee,  C.J,  Rex  v.  Stnns-  for  neglect  of  duty,  see   pojt.  title, 

field,  Burr.  S.  C.  305.  post.  213.  (i).  Remedies  against  Parish  officers,  &c. 

(a)  See  Rex  v.  Kirkby  Stephen,         (5)  See  post,  title,  Appeal. 
aBott,675.    PI.  736.  a  copy  made  by         (6)  See  ante,  132.  The  proper  offi- 

the  pauper  admitted  in  evidence  after  cer  is  iheeustos  rotuiorum.     Per  Holt, 

notice  to  produce  the  original  served  C.J.  Skin. 528,  529.  the  clerk  of  the 

on  the  parish  removed  to.  peace  being  his  deputy  to  this  purpose. 

(3)  See  the  opinion  of  Holt,  C  J.  See   37   Hen.  8.  i.    i  W.  &  M.  21. 
aixte,  132.  s.  5.     Harcourt  i>.  Fox,    Show.  429 

(4)  See  13  &  14  Car.  II.  c.12.  s.3.  506.516.536.     Show.  Par.  Ca.  163. 
As  to  the  punishment  of  parish  officers  4  Mod.  167. 

SECT. 


Of  the  Removal  of  the  Pom-  by  Pass-Warrants,  7ai 

SECT.   V, 

Of  the  Removal  of  the  Poor  by  Pass- Warrants. 

As  this  species  of  removal  is  not  strictly  a  part  of  the 
law  respectir^  the  settlement  and  maintenance  of  the 
poor,  it  does  not  require  a  minute  examination  in  the 
present  work. 

It  depends  upon    17  Geo.  II.  c.  5.  s.  7.  s.  8.  s.  10.   32  statutes  re- 
Geo.  III.  c.  45.  s.  I.  s.  3.  s.4.  s.  5.  s.  6.  s.  7.  (i),  which  g"i^ting  re- 
preserve  the  ancient  distinction  already  observed  upon,  ^^is.^^ 
between  the  vagrant  and  impotent  poor.  (2) 

s. 

These  laws  only  respect  persons  who  are  in  a  state  of  Respect  on 
actual  vagrancy,  such  as  they  describe.     No  other  persons  Jy  persons 
can  be  sent  by  a  pass,  even  at   their  own  request  (3) ;  vagrancy. 
but  they  must  be  regularly  removed  to  their  place  of       others 

J  ...  removabje 

settlement,  by  an  order  of  two  justices,  under  13  &  14  thereby. 
Car.  II. 

The  32  Geo.  III.  c.  45.  s.  i.  recites,  that  great  abuses  -^  Geo.  if  I. 
are  committed  in  conveying,  from  one  place  to  another,  ^'  ^^'  ^-  ^• 
by  passes,  persons  who  were  not  rogues  and  vagabonds, 
and  enacts,  by  way  of  remedy,  that  all  rogues,  or  vaga- 
bonds, when  ordered  to  be  passed,  shall  be  either  publicly 
whipped,  or  imprisoned  in  the  house  of  correction  till 
the  next  sessions,  or  for  a  shorter  period,  at  the  justice's 
discretion,  but  not  for  less  than  seven  days. 

(i)  See  Appendix.  (3)  Rex-z/.  Welcham,  a  Cott,  658. 

(»)  Ante,  Vol.  i.  336.  PJ.  731. 

p  2  By 
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^nl'ic^ica  ^^  ^^^^  express  words  of  this  statute,  the  party  must  not 

to  warrant     Only  have  Committed  an  act  of  vagrancy,  but  be   con- 
^  P^"'         victed  thereof,  before  he  is  removed  under  a  pass,  (i) 


Distinction 
betwsen 
passes  and 
orders  of  re 
inoval, 


Object  of 
13  Geo   II. 
to  operate 
only  on  va- 
gabonds. 


Act  13  & 
14  Car.  If. 

ro  prevent 
thejn. 


Difference 
between 
powers  given 
under  these 
acts 

As  to  inim- 
ber  of  jus- 
tices. 

Manner  of 
sending. 


The  distinction  between  passes  and  orders  of  removal 
is  thus  clearly  explained  by  Lord  C.  J.  Lee.      «  We 
'  have  considered  the  question,  whether,  by  the  late  act  of 
13  Geo.  II.  c.  24.  a  pass,  unappealed  from,  be  as  conclu- 
sive as  an  order  of  two  justices  unappealed ,  from  ?    and 
we  are  of  opinion,  that  this  act  of  parliament  is  not  to  re- 
ceive such  construction,  or  be  considered  in  such  man- 
ner, as  to  put  a  pass  upon  the  foot  of  an  order  of  two  jus- 
tices in  this  respect.     In  case  of  an  order  of  two  justices, 
two  other  justices  cannot  make  a  different  order,  because 
the  authority  of  each  two  would  be  equal;  and  therefore  it 
would  be  a  clashing  of  the  same  authority.     But  that  does 
not  seem  to  be  the  present  case  at  all.     This  act  of  par- 
liament of  13  Geo.  II.  was  made  only  in  order  to  secure 
vagabonds,  and  to  send  them  to  their  former  place  of  set- 
tlement or  birth,  if  to  be  found ;  if  not,  then  to  the  places 
from  whence  they  came ;  a7id  it  operates  upon  such  as  are 
actually  vagabonds.     But  the   act  of  13  &   14  Car.  II. 
c.  12.  was  made  with  a  view  to  prevent  vagabonds,  and 
therefore  it  gave  power  to  fix  them  in  their  last  place  of 
settlement.     But,  the  authorities  given  by  these  two  acta 
are  very  different.     On  that  act  of  13  &  14  Car.  11. 
c.  1 2.5  though  complaint  may  be  made  to  one  justice,  yet 
one  justice  cannot  act  singly;  here,  one  singlejustice  may 
act.     So  there  is  a  difference  too  as  to  the  manner  of  send- 
ing them.     Upon  that  act,  the  removal  is  to  be  at  the 
expence  of  the  parish ;  here,   of  the  county.     Another 
thing  that  makes  one  believe  the  parfiament  did  not  in- 
tend to  put  this  pass-warrant,  signed  by  a  single  justice, 
upon  the  foot  of  an  order,  made  by  two  justices,  is,  that 

(1)  Sect.   I.  This   point  v.as  unsettled  pMor  to  this  ?.ct.     See  Rex  -v. 

EkreCole,  aBotr,  670  PI.  729- 

though 
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ihoiigh  the  reason  would  be  the  same,  yet  the  same  care 
is  not  taken  as  to  the  provision  on  appeal;  for,  upon  an  As  to  appeal, 
appeal  from  an  order  of  two  justices,  there  is  a  provision 
for  costs,  but  none  on  this  act.  Here  are  no  costs  given 
on  appeal ;  yet  that  provision  would  be  as  reasonable  as 
in  the  case  of  an  order  of  two  justices,  if  it  had  been  in- 
tended to  be  put  upon  the  same  foot  in  all  other  respects ; 
but  upon  appeals  from  orders  of  two  justices,  costs  are  As  to  costs. 
payable.  Now,  it  would  be  something  extraordinary, 
and  cannot  well  be  conceived  to  have  been  the  sense  of 
the  legislature,  that  a  person,  being  sent  by  one  justice  of 
peace,  shall  have  the  same  effect  as  if  sent  by  two,  and 
yet  that  there  should  not  be  the  same  remedy  upon  ap- 
peal. Therefore,  we  are  of  opinion,  that  the  act  made 
in  relation  to  vagrants,  and  the  manner  of  passing  them, 
was  in  a  different  view  from  that  which  was  calculated 
for  the  fixing  of  settlements ;  and,  that  the  act  is  only 
calculated  to  convey  them  to  their  settlement,  if  it  can 
be  found ;  or  (in  cases  where  their  settlement  is  not 
found),  only  to  remove  theiti  to  the  place  of  their  birth, 
or  the  abode  of  their  parents,  or  where  last  found  beg- 
ging, &c.  there  to  be  provided  for  according  to  law;  and 
that  provision  is,  "  to  keep  them  till  their  last  legal  settle- 
ment can  be  discovered,  but  no  longer."  And  then  they 
will  be  subject  to  a  removal,  by  virtue  of  the  former  act, 
to  their  place  of  last  legal  settlement ;  on  v,  hich  removal 
nn  appeal  will  lie,  subject  to  costs."  ( i ) 


It  has  been  determined,  therefore,  not  only  that  a  re-  ^J^r^^^  ^f  ^p 

moval  under  a  vagrant-pass  is  not  conclusive  against  the  P^^i  against 

parish  to  which  the  removal  is  made,  by  not  being  ap-  pass  is  not 
pealed  from  (2),  but  that  no  appeal  lies  to  the  quarter 


conclusive, 
but  a  general 


(i)  RexT.  Stan£field,a  Burr.  S.  C.         (2)  Rex  v.  Stansfield,  ante,  (1). 
aoj.    2  Bott,  658.  PI.  7az.  Rex  v.  Upmerden,  Bucr.  S.  C.  214. 

p  3  sessions 
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appeal  does  sessions  against  it  (i).     For  the  17  Geo.  II.  c.  c.  did  not 

not  lie  a-  ° .  ^    '  .         '  i  .   i 

gainst  it.  mean  to  give  an  appeal  aganist  a  vagrant-pass,  v^^hich 
is  inconsistent  with  the  eleventh  section  of  it.  If  the 
sessions  should,  upon  such  appeal,  enter  into  the  merits, 
they  could  not  send  him  back  to  the  place  where  he  was 
only  a  vagrant,  nor  to  any  other ;  he  cannot  be  removed 
from  the  place  to  which  the  pass  has  sent  him  hy  any  other 
method  than  an  original  order  qftisoo  justices.  The  pro- 
per subject  of  an  appeal  is,  an  adjudication  ;  a  pass  only 
recites,  "  that  it  appears  upon  examination  of  the  va- 
grant:" it  is  not  such  a  positive  adjudication  as  there  is 
in  an  order  of  removal  by  two  justices.  There  is  no  rea- 
son for  an  appeal  in  such  a  case,  nor  hardship  upon  the 
parish  to  which  the  vagrant  is  passed ;  for  as  soon  as  they 
can  find  out  where  his  legal  settlement  is,  if  it  really  is 
not  with  them,  they  may  remove  him  to  it  by  a  common 
order  of  removal.  (2) 

Qua-re,if  The  court  in  the  foregoing  decision  expressly  stated, 

Ingram!  or  ^  that  the  appeal  before  them  was  only  a  general  appeal 
in  case  of  a  from  a  pass  ;  and  declared,  in  a  subsequent  case,  that  they 
uiwettled!      did  not  give  any  opinion  whether  it  would  not  lie,  if  the 

vagrant  himself  appealed  against  such  a  pass,  or  if  the 

person  sent  by  it  were  a  foreigner.  (3) 

(i)  Rex  T.  Ringwould,  Burr.  S*  C.  Upmerden,  ante,  213.  (2),  it  appeart  to 

840,     Rex  v.  St.  Lawrence  Jewry,  have  been  taken  for  granted,  that  an 

Cald.  18.  appeal  wculd  lie,  although  a  pass  un- 

(2)  lb.    But   Rex   v.  Justices  of  appealed  from  was  not  conclusive. 

Sussex,  Burr,  S.C.  8 44..seems  contra;  (3)    Rex  v.  St  Lawrence  Jewry, 

and  in  Rex  v.  Stansfield,  and  Rex  v.  ante,  (i) 


SECT. 
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SECT.  VI. 

0/  suspending  Orders  of  Removal  and  Pass  Warrants, 

Magistrates  have  obtained  powers  to  suspend  the 
execution  of  orders  of  removal  and  vagrant  passes  by  the 
humane  provisions  of  35  Geo.  III.  c.  loi. 

It  is  enacted  by  section  2,  "  And  whereas  poor  persons 
are  often  removed  or  passed  to  the  place  of  their  settlement 
during  the  time  of  their  sickness,  to  the  great  danger  of 
their  Hves :  for  remedy  whereof,  be  it  further  enacted,  by 
the  authority  aforesaid,  that  in  case  any  poor  person  shall 
from  henceforth  be  brought  before  any  justice  or  justices 
of  the  peace,  for  the  purpose  of  being  removed  from  the 
place  where  he  or  she  is  inhabiting  or  sojourning,  by  vir- 
tue of  any  order  of  removal,  or  of  being  passed  by  virtue 
of  any  vagrant  pass,  and  it  shall  appear  to  the  said  jus- 
tice or  justices,  that  such  poor  person  is  unable  to  travel, 
by  reason  of  sickness  or  other  infirmity,  or  that  it  would 
be  dangerous  for  him  or  her  so  to  do,  the  justice  or  jus- 
tices making  such  order  of  removal,  or  granting  such 
vagrant-pass,  are  hereby  required  and  authorized  to  sus- 
pend the  execution  of  the  same,  until  they  are  satisfied 
that  it  may  safely  be  executed  without  danger  to  any  per- 
son who  is  the  subject  thereof;  which  suspension  of,  and 
subsequent  permission  to  execute  the  same,  shall  be  re- 
spectively indorsed  on  the  said  order  of  removal  or  vagrant- 
pass,  and  signed  by  such  justice  or  justices,  (i) 

(t)  As  to  the  expences   of  main-     pension  of  these  orders,  sec  post,  Chap, 
tainin^  such  paupers  pending  the  sus-    xxxiv.  sect,  i, 

p  4  "The 
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«  The  words  of,the  act  are,  if  any  poor  person  shall  l,e 
fom„*  before  any  justice."     To  construe  these  words 
Jn  then-hteral  sense  would  prevent  the  suspension  of  or- 
ders of  removal  in  cases  where  ^t  is  most  necessarj^  that 
It  should  take  place,  namely,  when  the  pauper  cannot, 
trom  sickness  or  other  calamities,  be  brought  before  ma- 
gistrates, and  when  it  might  be  highly  inconvenient,  if 
not  dangerous,  for  a  justice  to  visit  them.     As  this  con- 
struction would  be  to  give  effect  to  the  letter  by  a  repeal 
of  the  very  object  of  the  statute,   and  expose  the  pauper, 
m  cases  of  extreme  sickness  or  infirmity,  to  the  very  mis- 
chief tlie  act  was  intended  to  remedy ;  the  Court  of  Kine's 
Bench  has  decided,  that  as  paupers  may  be  removed 
in  some   mstances,    witiiout  being  brought  personally 
before  the  justices,  (,)  the  operation  of  such  an  order 
may  be  suspended  in  the  same  manner,  when  required 
by  the  circumstances  of  the  case.    For  the  meaning  of  the 
act  IS,  «  not  that  when  any  person  was  brought  personally, 
but  where  his  case  was  brought  judicially  before  the  magis- 
trates for  the  purpose  of  his  removal,   that  they  should 
have  power  to  suspend  the  execution  of  the  order  of 
removal  if  it  appeared  to  them,  that  is,  by  due  examina- 
tion of  the  facts,   that  from  sickness  or  infirmity  of  the 
pai-ty  the  removal  could  not  then  be  safely  made."  (2) 

4»G.<,.  m.       The  35  Geo.  III.  seemed  to  confine  the  power  of  re- 
.uspansion     ™°^''"g  ""^  Suspension  to  the  justice  or  justices  by  whom 
"Zf  "^   "  "'^'  .°"g'°''"^  '"^P"'"^-     But  as  this  might  be  attended 
justice.         w  various  instances,  such  as  the  occasional  absence  or 
death  of  the  removing  magistrate,  with  great  inconveni- 
ence; a  remedy  is  provided  by  49  Geo.  III.  c  124  s  i 
which  enacts,  that  "in  all  cases  wherever  the  execution 
of  any  order  of  removal,  or  of  any  vagrant  pass,  shall  be 

(i)  But  that  if  he  can  be  brought         Ci^  Rpv„.    p      j 


<-i     1.       o  n       '  ^  ^V   ueo.  Jll     c.  104    sect 

Comb.47S.  ante,  181.  ,„,,,'  • -104.  sect. 

here- 


juite. 
II 
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liereafter  suspended  by  virtue  of  the  said  recited  act  ( i ), 
it  shall  be  lawful  for  any  other  justice  or  justices  of  the 
peace,  of  the  county  or  other  jurisdiction  within  which 
such  removal  or  pass  shall  be  made,  to  direct  and  order 
that  the  same  shall  be  executed,  and  to  direct  the  charges 
to  be  incurred  as  aforesaid  to  be  paid,  and  to  carry  into 
execution  any  such  amended  orders  as  aforesaid,  as  fiiUy 
and  eifectually,  to  all  intents  and  purposes,  as  the  said  re- 
spective powers  and  authorities  can  or  may  be  executed 
by  the  said  justices  who  shall  make  any  such  order  of  re- 
moval, or  by  the  justice  who  shall  grant  any  such  pass  as 
aforesaid." 


Order  sus^ 
pended  as  to 


In  order  to  prevent  any  pretence  for  forcibly  separating 
})ersons  nearly  connected  with  or  related  to  each  other,  an  entire 
and  living  together  as  one  family  during  the  suspension  ^"^^  ^' 
ofanorder  of  removal  or  vagrant  pass,  by  reason  of  the 
sickness  of  one  or  more  of  the  family,  it  is  enacted  and 
declared  by  the  same  statute,  "  That  where  any  order  of 
*'  removal  or  vagrant-pass  shall  be  suspended  by  virtue 
"  of  this  or  the  said  recited  act  (i),  on  account  of  the 
*'  dangerous  sickness  or  other  infirmity  of  any  person  or 
"  persons  thereby  directed  to  be  removed  or  passed,  the 
*'  execution  of  such  order  of  removal  or  vagrant-pass  shall 
"  also  be  suspended  for  the  same  period,  with  respect  to 
''  every  other  person  named  therein,  who  was  actusdly  of 
"  the  same  household  or  family  of  such  sick  or  infirm 
"  person  or  persons,  at  the  time  of  such  order  of  remo- 
"  val  made  or  vagrant-pass  granted." 

A  husband,  his  wife,  and  children,  were  removed  by  an 
order  of  justices  to  the  place  of  their  last  settlement, 
and  the  order  was  suspended  as  to  the  husband,  until  it 
should  appear  that  he  was  sufficiently  recovered  to  be 


(i)  25  Geo.c.  lOi. 

able 
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able  to  travel.  The  husband  dying,  the  wife  and  child- 
ren were  subsequently  removed  without  an  order  remov- 
ing the  suspension  of  the  original  order.  The  justices 
had  likewise  made  a  third  order,  which,  after  stating  that 
the  death  of  the  husband  had  been  proved,  and  that  the 
reasonable  charges  incurred  by  the  suspension  amounted 
to  41I.  4s.  6d.,  directed  the  officers  of  the  parish  removed 
to,  to  pay  those  charges  to  the  officers  removing  the  pau- 
per. These  three  orders  were  quashed  on  appeal  as  in- 
sufficient, inasmuch  as  the  suspension  of  the  original 
order  had  not  been  taken  off  by  a  magistrate's  order  upon 
the  husband's  death.  But  the  court  of  King's  Bench 
thought  that  the  Sessions  could  not  quash  these  orders 
which  were  all  good  upon  the  face  of  them  on  that  ground. 
The  respondent's  counsel  suggested  that  the  husband's 
death  put  an  end  to  the  order  of  suspension ;  but  the 
court  did  not  decide  the  case  on  that  ground,  and  it  was 
observed  e  contra  that  the  terms  of  the  order  of  suspension 
did  not  apply  to  the  case  of  death,  but  was  to  operate  till 
the  sick  person  could  be  safely  removed.  ( i ) 


SECT.   VII. 

Of  Removals  which  are  neither  to  the  Place  of  Settlement , 
under  13  &  14  Car.  II.  c.  12.  nor  as  Vagrants  hy 
Passes  under  17  Geo.  II.  c.  5.  s.  7.  and  the  subsequent 
Statutes^ 


^nZTm-n  i        ^^*  Burn  observes,  "  that,  besides  the  general  form 
strates'  ge-     of  removal  to  the  place  of  settlement,  there  may  be  other 
neral  power.  _j.gjjjQyj^|g^  ^g  ofwives  to  their  husbands,  children  to  their 
parents,  apprentices  or  servants  to  their  masters :  of  per- 
sons brought  illegally  from  one  parish  to  another.     But 

(i)     Rex  1/. Englefield,  13   East,  317. 

15  this 
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this  is  not  in  pursuance  of  the  statute  13  &  14  Car.  II. 
but  of  the  general  power  of  the  justices  in  regulating 
matters  relating  to  poor  persons."  ( i ) 

^  The  object  of  such  orders  is  solely  for  the  party's  re« 
moval,  and  they  should  not  contain  an  order  of  mainte- 
nance (2),  which  magistrates  have  no  authority  to  make 
under  these  circumstances. 

A  constable  without  warrant  brought  a  child  from  Child  re- 
Broughton  to  Banbury.  Two  justices  of  Banbury  made  omwtranu 
an  order,  (reciting  the  fact,)  to  return  the  child  to 
Broughton,  there  to  be  provided  for,  according  to  law. 
The  court  held  the  order  good  for  returning  the  child  to 
the  wrong  doers,  and,  therefore,  that  part  of  the  order 
was  affirmed  ;  but  it  ought  not  to  have  said  to  be  there 
provided  for,  but  they  are  to  be  left  to  take  their  course 
according  to  law.  (3) 

Two  justices  sent  S.  G.  from  the  parish  of  Gravesend  Maid  ser- 
to  her  master,  with  whom  she  lived  as  a  hired  servant,  at  master  ur. 
the  parish  of  Chadwell,  in  Essex,  concluding  the  order,  vioastohe 
"  until  she  shall  be  discharged."     The  justices  of  Essex 
sent  her  back  to  Gravesend.     It  was  insisted  the  second 
order  was  ill,  being  made  before  the  time  for  appealing 
against  the  first  order  expired.     Sed  rcon  allocatur;  for 
the  first  order  was  to  send  her  to  her  master,  from  *which 
no  appeal  lies,  and  not  to  send  her  to  the  parish  of  Chad- 
well,  as  the  place  of  her  settlement.  (4) 


Two  justices  removed  a  man  from  Honiton  to  South  Removal 

^  -     or/ 

appeal. 


Beverton.     The  parish  of  S.  B.  appealed,  and  the  ses-  l^ZhziX  on 


(i)    Burn's  Just.   tit.    Poor   Re-         (a)  Rex -z;.  Banbury, Comb.  372. 
moval.    This  authority  is  seldom   if        (3)  lb. 

ever  exercised,  and  they  j.eem  liable  to        (4)    Rex  v.    Gravesend,     Comb, 

abuse,  as  no  appeal  lies  from  them.  Rep. 97, 
See  also  ante,  138.  et  seq.  214. 

sions 
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sions  reversed  the  order ;  now,  two  justices  may  remove 
him  to  H.  again ;  for  it  is  but  in  execution  of  the  order  of 
sessions,  which  could  not  otherwise  be  done,  because  it  is 
out  of  the  jurisdiction  of  the  sessions.  ( i ) 

As  these  orders  are  not  made  in  pursuance  of  the 
13  &  14  Car.  II.  which  gives  a  right  of  appeal  to  the 
parties  aggrieved  by  removals  under  it,  no  appeal  lies 
against  them.  (2) 


SECT.  VIII. 

(y  returning  after-  Removal, 

13  &  14  The  13  &  14  Car.  II.  c.  12.  which  enabled  two  jus- 

^^'  '  tices  to  remove  persons  intruding  into  parishes,  excepted 
by  sect.  3.  persons  going  to  work  in  another  parish, 
with  a  certificate  from  the  minister  of  the  parish,  one 
churchwarden,  and  one  overseer,  certifying,  that  they 
were  inhabitants  of  that  place,  and  had  left  part  of  theii' 
family  behind. 


V.  12. 


The  section  proceeds  to  direct,  that  they  shall  return 
when  the  work  is  finished;  and  that  if  they  do  not,  or  if 
they  fall  sick,  or  become  impotent,  they  shall  be  removed 
to  the  certifying  parish.  After  which  it  goes  on  to  pro- 
vide, "  and  if  such  person  or  persons  shall  refuse  to  go, 
or  shall  not  remain  in  such  parish  where  they  ought  to  be 

(i)    Honiton  v.   South   Beveiton,  658.  PI.  721.    And  see  the  reasoning 

Comb.j^ci.     See  also  Reg.  i/.  Mil-  of  Aston  and  Ashhurst,  J.    Rex  v. 

verton,  7  Mod.     So  a  peor   woman,  Ringwould,Burr.S.C.  84*0.  ante,  214. 

improperly  removed  by  a  vagrant-pass,  (2)  Rex -r/.  Gravesend,   supra  (i), 

was  sent  back  by  an  order  of  two  jus-  &  see  ante,  214. 
tices.      Rex  v.  Welchman,   2  Bott, 

settled 
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settled  as  aforesaid,  but  shall  return  of  his  own  accord  io 
the  parish  from  whence  he  was  removed,  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace  of  the  city, 
county,  or  town  corporate,  where  the  said  offence  shall 
be  committed,  to  commit  him  to  the  house  of  correction, 
there  to  be  punished  fts  a  vagabond,  or  to  a  public 
workhouse  in  the  parish,  as  hereafter  mentioned,  there 
to  be  employed  in  work  or  labour." 

As  the  act  coniaine^  no  other  provision,  by  which  per- 
sons coming  into  parishes  without  these  certificates  could 
be  punished  in  a  summary  way  for  returning  after  re- 
moval, it  seems  to  have  been  formerly  thought,  that  the 
power  of  commitment  was  general,  notwithstanding  the 
words  of  reference,  and  extended  to  all  cases  of  re- 
moval under  the  statute  ( i ).  But  the  court  appear  to 
have  been  of  opinion,  ultimately,  that  its  operation  was 
confined  to  the  certificated  persons  described  in  the  sec- 
tion itself.  (2) 

This  defect  is  remedied  by  1 7  Geo.  II.  c.  5.  which  ex- 
tends to  all  cases  of  removal  under  13  &  14  Car.  II.  c.  12. 

Sect.  i.  provides  "  that  all  persons  who  shall  unla'w-  ij  Geo.  IT, 
fidli/  return  to  such  parish  or  place  from  whence  they  ^'  ^' 
have  been  legally  removed  by  order  of  two  justices  of  the 
peace,  without  bringing  a  certificate  from  the  parish  or 
place  whereunto  they  belong,  shall  be  deemed  idle  and 
disorderly  persons,  and  it  shall  and  may  be  lawful  for 
any  justice  of  the  peace  to  commit  such  offenders  (being 
thereof  convicted  before  him,  by  his  own  view,  or  by 
their  own  confession,  or  by  the  oath  of  one  or  more  cre- 

(i)  See  the  opinions  of  Lord  Mans-         (2)  Lord  Mansfield's  judgment,  ib. 
6eld,  C.J.      Foster  and  Wilmot,  J.,    et  infra. 
Baldwin  v.  Blackmore,   l  Burr.  601. 
snd  Rex  v.  Kail,  post,  226.  i'4\ 

dible 
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dible  witness  or  witnesses)  to  the*  house  of  correction, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceed- 
ing one  month." 

Illegal  com-       'j^q  following  case  will  serve  as  a  material  comment 
upon  the  clauses  of  both  statutes. 


Qujere,  i. 
Whether 
there  must 
not  be  a 
conviction 
of  ragrancy 
previous  to 
commit- 
ment for  re- 
turning ? 
a.  Whether 
a  wife  can  be 
convicted 
who  returns 
with  her 
husband  ? 
Commit- 
ment must 
be  either 
imder  13  & 
14  Car.  11. 
c.  12.  or 
17  Geo.  II. 


The  plaintiff  and  his  wife,  being  paupers,  were  regu- 
larly removed  from  M.  to  B.  as  the  place  of  their  last 
legal  settlement,  which  order  was  not  appealed  from. 
They  returned  of  their  own  accord,  and  without  bringing 
an}^  certificate  with  them  from  B.  to  M.  Complaint  of 
this  being  made  in  writing,  upon  oath,  by  the  overseers 
of  M.  to  the  defendant,  who  was  a  magistrate  of  the 
county,  he  committed  both  the  paupers  to  the  house  of 
correction,  till  they  should  be  discharged  by  due  course 
of  law.  An  action  being  brought  against  him  by  the 
paupers,  a  case  was  reserved  at  the  trial,  stating  these 
facts,  and  two  questions  were  afterwards  made  in  the 
Court  of  King's  Bench.  First,  whether  there  ought  to 
have  been  a  previous  conviction  of  vagrancy?  Se- 
condly, whether  the  wife  could  be  convicted  of  va- 
grancy, or  be  liable  to  be  sent  to  the  house  of  correc- 
tion, for  returning  without  a  certificate,  as  she  only  ac- 
companied, and  resided  with  her  husband?  Lord  Mans- 
field delivered  the  resolution  of  the  court.  There  are  two 
acts  of  parliament,  the  13  &  14  Car.  II.  c.  12.  and  the 
17  Geo.  II.  c.  5.  upon  one  of  which  this  warrant  must 
be  founded ;  though  it  does  not  appear  upon  which  of 
the  two  the  justice  proceeded.  Now  this  warrant  is  not 
within  this  former  act  of  13  &  14  C.  II.  nor  is  the  case 
itself  within  it.  "  These  persons  did  not  go  to  any  parish, 
carrying  mth  them  a  cey^tijicate  of  their  heitig  inhabitants 
of  their  proper  parish ;  nor  is  the  commitment  made  to 
the  house  of  correction,  there  to  be  punished  as  a  va- 
gabond f  nor  "  to  a  public  workhouse,  there  to  be  em- 
^  ployed 
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ployed  in  work  and  labour,"  as  that  statute  directs.  So 
that  the  warrant  is  not  at  all  agreeable  to  the  directions 
of  that  act,  which  specifies  the  particular  manner  of  send- 
ing the  offender  to  the  house  of  correction,  or  to  a  pub- 
lic workhouse ;  for  it  is  only,  "  to  remain  till  discharged 
hy  due  course  of  law"  Neither  can  this  warrant  be  good 
upon  the  1 7  Geo.  II.  c.  5.  because,  though  this  is  indeed 
a  commitment  to  the  house  of  correction,  which  the  lat- 
ter act  directs,  yet  it  is  "  to  remain  there  till  discharged 
hy  due  course  of  law ;"  whereas,  by  this  act,  the  power 
given  to  the  justice  is,  "  to  commit  such  offenders  to  the 
house  of  correction,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  one  month"  But  this  warrant  is 
quite  general ;  it  is  an  indefinite  commitment,  not  for  a 
precise  limited  time,  as  this  act  expressly  directs  and  re- 
quires. Therefore  this  warrant  of  commitment  is  totally 
illegal,  and  consequently  the  plaintiff  is  entitled  to  the 
damages  that  he  has  recovered.  And  you  will  observe, 
that  we  go  only  upon  the  warrant,  which,  for  these 
reasons  I  have  mentioned,  we  hold  to  be  totally  il- 
legal, (i) 

It  seems  not  to  be  distinctly  ascertained  what  shall  be  Unlawful 
considered  as  an  unlawful  returning  after  removal,  so  as  ^^h"' ?"'^' 
to  subject  the  party  to  be  convicted  as  an  idle  and  disor- 
derly person  under  17  Geo.  II.  c.  5. 

Lord  Kenyon  lays  it  down,  that  there  is  nothing  in  an  Party  may 
order  of  removal  unappealed  from  to  prevent  the  pauperis 
returning  to  the  parish  from  which  he  has  been  removed,  vagrancy 
provided  he  does  not  return  in  a  state  of  vagrancy. 
Thus  where  a  person  who  had  rented  and  resided  on  a 
tenement  of  the  value  of  i  ol.  a-year  and  upwards,  was 
removed  by  an  order  of  removal,  which  was  not  appealed 

(i)  Baldwin  ^^  Blackmorej  i  Burr.  Rep.  595. 

fi-om, 


return  if  not 
in  a  state  of 
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from,  the  court  held,  that  it  was  not  in  the  power  of  the 
two  magistrates  who  removed  the  pauper,  nor  of  the  jus- 
tices at  their  sessions  on  appeal,  to  put  an  end  to  the 
contract  respecting  the  taking  the  tenement ;  and,  there- 
fore, the  pauper  who  returned  immediately,  and  resided 
forty  days,  acquired  a  settlement  thereby.  ( i ) 

But  in  a  case  where  a  yearly  servant  was  removed  from 
his  service  by  such  an  order,  and  returned  in  a  few  days 
without  appealing,  Mr.  J.  Buller  delivered  it  as  his  opi- 
nion, "  that  after  the  order  of  removal  unappealed  from 
the  pauper  could  not  legally  return  to  the  parish  from 
whence  he  had  been  removed :  it  would  have  been  a 
crime  in  him  to  do  so ;  and  if  he  had  been  indicted  for 
such  a  disobedience  of  the  order,  it  would  have  been  no 
defence  to  him  to  have  urged  that  he  returned  for  the 
purpose  of  completing  his  contract.  The  order  of  re- 
moval put  an  end  to  the  contract."  (2) 

The  statute  seems  to  consider,   that  every  immediate 
return  into  a  parish  from  whence  a  pauper  is  removed, 
unless  the  party  comes  back  in  some  condition  which  ex- 
^  cmpts  him  fi'om  being  removed  under  the  poor  laws,  is 

an  unlawful  returning,  by  which  he  incurs  the  guilt  of 
vagrancy.  If,  therefore,  a  person  who  has  been  removed 
returns  to  the  same  parish,  in  some  capacity  which  gives 
him  an  inchoate  right  to  gain  a  settlement  by  residence 
there ;  or  if  he  comes  in  a  state  of  affluence  to  a  tene- 
ment of  that  value  which  exempts  him  from  the  provisions 
of  13  &  14  Car.  II.  he  is  not  liable  to  punishment  un- 
der this  a6l.  (3) 


(1)  Rex  V.   Fillongley,    a  Term.    c.  loi.  when  a  pauper  returns  who, 
Rep.  709,  ante,  131.  n.  (i).  from  his  condition  in  life,  is  likely  to 

(2)  Rex  v.  Kenelworth,   1  Term     become  ch;irgeable,  but  is  not  actually 
Rep.  598,   ante,  131. 11.(4)  so,  being  able  to  earn  a  livelihood.  See 

(3)  Qu«re  the  effeec  of  2>S  Geo.  III.    Rex  f.  Angel,  pest.  226. 

It 
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It  appears  from  the  foregoing  cases,  that,  a  previous 
v!onviction  of  vagrancy  is  necessary  to  enable  a  justice  to 
commit  for  retui*ning  after  removal,  except  in  the  cases 
provided  for  by  13  &  14  Car.  II.  c.  12.  sect.  3. 

Where  a  person  has  returned  after  removal,  and  is  im-  Comtnit- 
Drisoned  under  a  commitment,  purporting  to  be  "  for  ™®"'  ^^ 
::eturning  from  the  parish,"  to  which  he  was  legally  I'e-  place  to 
noved,  it  is  void  unless  he  state  the  place  to  which  he  returned^ 
returned.     For  it  will  not  be  intended  that  he  returned 
to  the  parish  from  whence  the  commitment  states  him  to 
have  been  removed,  (i) 

The  justices  of  the  county  having  a  petty  sessions  to  Cannotcom- 
search  for  vagrants,  a  pauper,  residing  in  B.  confessed  summoning 
himself  settled  in  S.,  whereupon  the  justices  ordered  him  ^\  P^^'y» . 

^  y  J  and  proof  of 

to  be  removed  to  S.;  but  the  pauper  threatened  to  return,  his  return. 
and  did  return  the  same  day  to  B.,  pretending,  colour- 
ably,  to  be  a  hired  servant  to  a  parishioner  there. 
Whereupon,  the  defendant,  who  was  a  magistrate,  and 
present  at  the  petty  sessions,  without  any  summons  or 
3ath  made  of  his  return,  committed  the  pauper  to  the 
liouse  of  correction,  where  he  was  kept  three  days.  On 
a  motion  for  an  information,  the  Court  allowed  the 
transaction  in  this  case  to  be  irregular,  because  there 
"was  no  complaint  made  of  his  being  chargeable,  or 
being  hkely  to  be  chargeable,  to  B. ;  but  being  only  a 
.  mistake  of  judgment,  they  would  not  have  thought  it 
worthy  of  punishment ;  but  the  sending  him  to  the 
house  of  correction  was  punishing  him  after  having  con- 
victed him  unheard,  and  that  is  contrary  to  natural  jus* 
tice.  And  upon  the  authority  of  Rex  v.  Justices  of 
Hertford,  they  were  for  granting  the  information; 
but  no  malice  appearing  in  the  justice,  they- allowed  th^ 

(i)   Rex  ar.^lere  Cole,  %  Bote.  670    PI.  729, 

VOL.  II,  o  pro$e- 


226  Of  returning  after  Removal, 

prosecutor  to  accept  some  proposals  made  by  him  for 
amends,  (i) 

A  pauper  A  pauper  who  returns  after  removal,  without  a  suffi- 

k'indlctable'  ^^^^^  justification,  may  be  indicted  for  disobedience  to 
the  order.  (2} 

tac?ied  ^  '*  Also,  if  the  order  be  removed  into  the  king's  bench, 
and  affirmed  there,  that  court  can  enforce  obedience  to 
it  by  an  attachment. 

But  it  seems  from  the  following  case,  that  the  court 
will  compel  magistrates  to  proceed  against  the  party 
under  the  statute,  although  the  order  of  removal  has 
been  removed  into  the  king's  bench  by  certiorari. 

Justices  may  An  ordcF  of  two  justices  removed  a  pauper  from  R.  to 
ret'urdng'  to  A.,  which  Order  was  quashed,  upon  appeal  to  the  sessions ; 
the  house  of  j^ut  upon  a  certiorari,  into  the  king's  bench,  the  order 
of  sessions  was  quashed,  and  the  original  order  confirmed. 
The  pauper  returned  of  his  own  acccord  to  R.,  and  the 
justices  doubted  whether  they  had  power  to  send  him  to 
the  house  of  correction  for  returning  (3),  the  first  order 
being  removed  by  certiorari.  The  court  of  king's  bench 
being  moved  to  grant  a  rule  to  enforce  the  execution  of 
their  former  rule,  directed  that  the  justices  should  have 
the  former  rule  of  court  shewed  to  them,  and  the  order 
of  the  two  justices :  and  if  they  refused  to  punish  the , 
persons  afterwards,  then  to  move  the  court  upon  an  affi- 
davit of  the  matter.  (4) 

(1)  Rex  v.  Angell,  Cas.  Temp.  (3)  Quare  by  what  statute,  unless 
Hardw.  124.  13  &  14  Car.  II.  c.  12.  sect.  3.? 

(i)  Per  BuUer,  J.  Rex  1:  Kennel-  (4)  Rex  v.  Hall,  5  Mod.  163.  a  Eott, 
worth,  ante,  aZ4.  (i).  667.  PI.  726.     Quaere  tamen,    see 

Baldwin  v,  Blackmore,  ante,  223.  (i). 

SECT. 


correction. 
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SECT.  XL 

Of  the  Party's  Remedy  against  an  illegal  Commitment, 

1st,  By  appeal  to  the  quarter  sessions,  where  he  may  Remedies 
dispute  the  legaUty  of  the  commitment  upon  its  merits,  ^f  J'°o'^^J|,^,j, 
as  well  as  form  ( i ).     2d,  By  having  the  commitment,  re-  ment. 
turned  it  into  the  court  of  king's  bench,  under  an  habeas  ^'  Q^^g^ilje 
corpus^  where  it  will  be  quashed  for  such  defects  as  ap-  it  in  K.B. 
pear  upon  the  face  of  it  (2).     3d,  By  action  brought  3.  Action, 
against  the  magistrates,  who  have  exceeded  their  juris- 
diction by  committing  him  (3).      4th,  By  motion  for  a  4.informa- 
criminal  information,  where  they  appear  to  have  acted  "°"' 
from  malice  or  corrupt  motives.  (4) 

(i)  Rex  V.  Hall,  ante,  aa6.  (4).         (3)  Baldsvin   v.  Blackmore,  ante, 
and  see  post,  title  Appeal.  a»3.  (i). 

(z)  Rex  V.  Elere  Cole,  ante,  zaj.         (4)  Rex  v.  Angell,  ante,  a»6.(i). 
and  see  Rex  v.  Bovven,  5  Term  Rep. 
156.  Rexf.  R«eve,  poet,  a3i.(«). 
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CHAPTER   XXX. 

Qf  relieving  and  ordering  the  Poor,  and  first  of  Mainte^ 
nance  by  Relations, 

SECT.  I. 

Division  of  the  Subject, 

TPHERE  are  certain  methods  of  providing  for  the  poor 
in  ease  of  the  parochial  funds,  to  which  the  parish 
officers  ought  to  have  recourse  in  the  first  instance. 
I  St,  By  making  particular  relations  of  the  impotent 
poor,  contribute  to  maintain  them,  if  they  are  of  suffi- 
cient ability  to  do  so.  2d,  By  enforcing  the  mainte- 
nance of  illegitimate  children  by  their  reputed  parents. 
3d,  By  putting  out  apprentices.  Where  these  means 
are  incompetent  to  the  poor's  relief,  they  must  apply, 
4th,  to  the  general  fund  raised  by  the  rate.  ( i ) 

The  statute  which  regulates  the  support  of  poor  rela- 
tions is  43  Eliz.  c.  2.  s.  7.   II. 

The  II  &  12  W.  III.  C.4.  s.  7.,  where  popish  parents 
refuse  to  allow  their  protestant  children  a  maintenance 

(i)  For  the  further  maintenance  of        And   also  parts  of  '.vastes,  woods, 

the  poor,  there   are  many  fines   and  and  pastures,  may  be  inclosed  for  the 

forfeitures  payable  to  their  use,  as  for  growth  and  preservation  of  timlier  and 

swearing,  drvmkenness,  destroying  the  underwood  for  their  relief,  as  is  set 

fame,  and  in   many  other   instances  forth  in  the  same  book,  title  IVvad, 

which  are  to  be  found  in  Burn's  Jus-  See   Burn's    Just,  Poor  Rate,  sect.  4 

r?c«  under  their  proper  titles.  p.  y 

suited 
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suited  to  their  degree,  in  order  to  compel  them  to  change 
their  religion,  impowers  the  lord  chancellor,  or  keeper 
of  the  great  seal,  to  make  an  order  therein ;  and  i  Ann. 
St.  I.  c.  30.  gives  the  same  power,  where  protestant  chil- 
dren of  Jewish  parents  are  in  the  like  situation. 

But  the  law  compelling  the  maintenance  of  relations, 
as  it  is  to  be  administered  by  justices  of  the  peace,  de- 
pends entirely  upon  the  statute  of  Elizabeth  (i).  The 
subject  divides  itself  as  follows:  ist.  By  whom  this 
relief  is  to  be  ordered.  2d,  By  whom,  and  in  what 
cases,  it  is  to  be  given.  3d,  Of  the  order  by  which 
they  are  to  be  required  to  relieve,  and  th^  means  of  in- 
forcing  it. 


SECT.   11. 

Of  the  Justices*  Jurisdiction  to  order  Relief 

The  43  Eliz.  c.  2.  enacts  that  the  father,  grandfather, 
mother,  and  grandmother,  and  children  of  impotent  poor, 
being  of  stifficient  ability,  shall  relieve  and  maintain  them, 
according  to  that  rate,  as  "by  the  justices  of  the  county 
where  such  sufficient  person  dwells,  at  their  general  quar- 
ter sessions,  shall  be  assessed." 


■^•yin-.-.l 


The  statute  ordains  this  relief  only  for  persons  who,   Must  be 
from  impotence  or  infirmity,  are  unable  to  work,  and  by  ^ons  where 
no  means  requires  that  those  who  are  able  to  obtain  a  P^"y  ^^^' 
livehhood  by  labour,  but  unwilling  to  do  so,   shall  be 
supported  by  their  relations  (2).     It  directs  the  assess- 


(i)  Vide  Rex  •v.  Jacob  Mendezde         (a)  See  Rex  t.-.  Litton,  post.   22)Z' 
Breta,  i  Ld.  Raym.  699.  (4J.     Rex  -v,  Gulley,  ib.  (5). 

<2  3  inent 
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ment  to  be  made  by  the  general  quarter  sessions  ( i )  of 
the  county  in  which  the  person  inhabits,  upon  whom  it 
is  to  be  made.  If  made  at  any  other  general  sessions  it 
is  bad  (2).  It  is  the  party's  residence  within  their  county 
which  gives  the  magistrates  jurisdiction  to  proceed  against 
him ;  and  if  he  come  there  for  a  temporary  purpose,  they 
have  no  power  to  make  an  order. 


Justices  of 
one  county 
may  order 
the  money 
to  be  sent 
to  another. 


The  defendant  was  brought  to  the  bar  upon  a  habeas 
corpus.  It  appeared,  by  the  return,  that  he  was  commit- 
ted by  virtue  of  a  warrant  from  a  justice  of  the  peace  for 
the  county  of  Middlesex,  because  he  being  the  reputed 
grandfather  of  one  B.G.  a  poor  fatherless  and  motherless 
child,  maintained  at  the  charge  of  the  parish  of  St.  Giles 
in  the  Fields,  and  being  also  a  man  of  ability,  had  refused 
to  maintain  or  provide  for  the  child,  or  find  sureties  for 
his  appearance  at  the  next  sessions  for  the  county  of  Mid- 
dlesex. It  was  moved  to  discharge  him,  because  he  lived 
in  Suffolk,  and  came  to  London,  not  to  reside,  but  to 
follow  some  law-suits,  and  therefore,  the  quarter  sessions 
of  Middlesex  had  no  power  to  make  an  order,  the  party 
inhabiting  in  Suffolk.  The  Court. — It  is  very  reasonable 
that  he,  being  of  sufficient  ability,  should  contribute  to 
support  his  grandchild,  but  he  is  not  compellable  to  do 
it  by  the  'course  which  has  been  taken.  The  child  re- 
sides in  the  parish  of  St.  Giles,  in  the  county  of  Middle- 
sex, and  therefore  the  contribution  must  be  here,  but  the 
party  who  is  to  pay  it  resides  in  Sufiblk.  The  justices  of 
Suffolk  may  make  an  order  in  this  case,  and  thereby  cause 
the  money  to  be  sent  from  thence  to  the  parish  of  St. 
Giles ;  but  the  justices  of  Middlesex  have  no  authority  in 
this  case.  The  court  therefore  ordered  the  defendant  to 
be  bound  over  to  appear  at  the  next  quarter  sessions  to  be 

(i)  Rex  1/.  Charnock.an  indictment     Purnal's  case,  Salk.  476.  Rex  1/.  Tur- 
for  disobeying  an  order  made  at  zgene-     ner,  5  Mod.  329. 
ral    'setiionSi  quashed.    Comb.   418.         (2)  lb. 


t2 


held 
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held  for  the  county  of  Middlesex  (i) ;  and  upon  his  en- 
tering into  recognizance  for  that  purpose,  he  was  dis- 
charged. (2) 

The  authority  of  the  sessions  is  original  (3),  and  can-  f^^^jj^'""* 
not  be  delegated  to  other  justices,  but  they  must  them-  origmai. 
selves  set  the  rate  (4);  and  they  cannot  send  poor  per- 
sons from  their  own  parish  to  their  relation  who  should 
maintain  them,  but  ought  to  make  a  rate  or  order  of  so 
much  a  week  upon  the  relation  (5).  And  it  seems  that 
they  may  direct  the  money  to  be  sent  to  him  into 
another  county.  (6) 


SECT.  III. 

Wliat  Relations  may  be  charged. 

It  has  been  ultimately  decided,  although  the  point  was 
originally  determined  otherwise  (7),  that  the  43  of  Eli- 
zabeth extends  only  to  natural  relations,  and  not  to  such 
as  are  acquired  by  marriage.  (8) 


(1)  Sic  in  ori%.  (j)  Shermanbury  v.  Bolney,Comb. 

(2)  Rex  v.  Reeve,  a  Bulst.  344.  379-     ^^^  '^'  ^^^^^>  ^^^'  53- 

(3)  Rex  V.  Kempson,  i  Bott,  369.  (6)  Rex  -v.  Reeve,  ante,  (a). 

PI.  41 9-    This  order  was  stated  to  be  (7)  Draper  •y.  Glenfield,  a  Bulst. 

made  on  the  appeal  of  the  churchwar-  345.     Custodes  'u.  Julies,  Style,  283. 

dens,  &c.  and  objected  to,  because  the  City   of    Westminster    v.    Gerrard, 

sessions' jurisdiction  is  original,  and  it  346,   347.      Reg.    v.    St.  Botolph's 

cannot  come  before  them  on  appeal.  Aldgate,  Fol.  4a. 

But  held  well  enough,  for  it  is  not  an  (8)   Rex   v.  'Munden,  i  Str.  190. 

appeal  from  an  order,  and  means  only  Tubb    1;.   Harrison,    4  Term   Rep. 

upon  application.  118.    Cooper  v.  Martin,  4  East,  76. 

(4)  Rex  v.  Humphries  Style,  154. 


S  4 


A  father- 
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WJiat  Helations  may  he  charged^ 


A  father-in-law,  therefore,  is  under  no  obligation  to 
maintain  his  wife's  child  after  the  mother's  death  (i), 
nor  in  her  life-time  (2),  although  the  husband  acquire  an 
estate  with  her  (3),  nor  a  father  his  son's  wife  or 
widow  (4),  neither  is  a  son-in-law  bound  to  maintain  his 
wife's  mother.  (5) 

But  it  may  be  made  on  a  grandfather  of  ability 
though  the  father  is  living,  if  he  be  unable.  (6) 

And  the  obligation  extends  only  to  such  relations  a& 
are  particularly  enumerated  in  the  statute  ( 7 ).  An  order, 
therefore,  cannot  be  made  upon  a  man  to  maintain  his 
wife  (8),  much  less  a  bastard  child.  (9) 


(i)  Reg. 'u.  Clentham,  Fol.  39. 

(2)  Rex  v.  Munday,  Fort,  303. 
Tubb  V.  Harrison,   ante,  23.  (8). 

(3)  Cooper  V.  Martin,  4  East,  76. 
Woodford  v.  Lilburn,  i  Bott,  379. 
PI.  444. 

(4)  Rex  "v.  Kempson,  i  Bot, 
378.  PI. 443.  a  Str.  955.  a  Barnard, 
329.364.  Rex -y.  Benoire,  il>.  377. 
PI.  442.  Reg.  v.  Dunn,  ib,  376. 
PI.  479.  and  see  P  ex  v.  Tripping, 
16  Vin.  Abr.  424. 

(5)  Rex  v.  Munday,  Fort.  303. 
Although  his  wife  is  joined  in  the 
order,  and  he  had  considerable  effects 
with  her :  for  the  son-in  law  is  not 
within  the  act,  and  the  wife  cannot 
be   of  ability,  because    her  estate  is 


a  gift  to  the  husband,  and  he  is  a  pur- 
chaser for  a  valuable  consideration. 

(6)  Res;,  -v.  Joyce,    16  Vin.  Abr. 

423- 

( 7 )  Yet  quare,  whether  grandchil- 
dren are  not  compellable  by  this  act 
to  maintain  their  grandfather  or  grand- 
mother ?  The  statute  requires  the 
grandfather  and  grandmother  to  re- 
lieve, but  omits  grandchild,  unless  it  is 
comprehended  under  the  word  *•  chil- 
dren." But  see  Walton  t.  Sparks, 
Cas.  of  Sett.  210. 

(8)  Reg.  V.  Davison,  11  Mod. 
268. 

(9)  Budwath-u.  Dumply,Salk.  123. 
Per  Croke  and  Whitlock,  J.  City  of 
Westminster  t:.  Gerrard,  2  Bulst.  346 . 
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SECT.    IV. 

F(yrm  of  the  Order  of  Maintenance^  and  Punishment  for 
disobeying  it. 

The  order  must  state,  ist,  That  the  person  upon  whom 
it  is  made  lives  within  the  jurisdiction  of  the  justices  who 
make  it  ( i ).  2d,  It  must  adjudge  the  party  upon  whom 
it  is  made  to  be  of  sufficient  ability  (2).  3d,  That  the 
person  to  be  relieved  is  actually  chargeable  to  the 
parish  (3).  4th,  That  they  are  impotent  (4),  or  unable 
to  work  (5) ;  and  this  should  be  done  as  matter  of  adju- 
dication, and  not  of  recital  (6).  5th,  It  must  direct  and 
require  the  defendant  to  relieve  the  pauper ;  a  mere  re- 
commendation is  insufficient  (7).  6th,  It  must  state  for 
how  long  the  maintenance  is  to  continue.  An  indefinite 
order  to  pay  2s.  6d.  a  week  is  void  (8).  But  if  it  direct 
him  to  pay  until  the  court  shall  order  to  the  contrary,  it 
seems  sufficiently  definite.  (9) 

(i)    Rex  v.  Woodford,    i    Botr,  ^4)  Rex 'z/,  Litton,  Sett.  Poor,  ni. 

371.  PI.  427.  and  held  that,  if  the  first  (5 )  Rex  v.  GuUey,  Fol.  47. 

order  is  bad  on  this  account,  it  is  not  (6)  Rex  <!/.  Pennoyer,  1  Bott,  371. 

helped  by  a  recital  in  the  second,  thit  PI.  426.     See  ante,  188.  the  form  of 

the  parties  are  then  living  within  their  an  order  of  removal,  and  of  an  order 

jurisdiction.  of  bastardy,  post. 

(z)  Rex  -v.  Hallifax,  ib.  370.    PI.  (7)  Rex  -v.  Pennoyer,  ante,  (6). 

4^1.  But  without  argument. 

(3)  Rex  nj.  Tripping,  19  Vin.  424.,  (8)  Ib.  see  the  opinion  of  Lord  El- 

where  a  recital  of  the  overseers'  com-  lenborough,    C.  J.    Stable  -v.  Dixon, 

plaint  to  that  effect  held  insufficient.  6  East,  171. 

See  also  Rex i;.JacohMendezdeBreta,  (9)  Jenkin's  case,    a    Salk,   531. 

I  Ld.  Raym.  699.     Yet  quxre  vvhc-  Rex  v.  Gulley,  ante,  (5). 
ther  it  would  noc  be  sufficient  to  ad-  . 
judge  him  likely  tj   be   chargeable  ? 
See            Raym.  199. 

It 
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It  is  decided  that  this  species  of  order  may  have  a  re- 
trospect. An  order  that  the  grandfather  should  keep  the 
grandchild,  the  father  being  living,  and  unable  to  do 
it  ( I ),  and  also  to  pay  so  much  more  money  for  the  time 
past,  while  he  was  chargeable,  as  well  as  for  the  time  to 
come,  was  confirmed.  (2). 


It  seems  to  remain  undecided,  how  far  several  rela- 
tions, who  are  of  sufficient  ability,  can  be  compelled  at 
the  same  time,  to  contribute  to  the  pauper's  support,  by  a 
joint,  or  by  several  orders.  (3). 

But  a  relation  of  sufficient  ability  may  be  ordered  to 
contribute  to  the  support  of  several  children  of  one  family 
by  the  same  order.  (4) 

On  whose         This  order  may  be  made  as  well  on  the  application  of 
«PP  1  a  o  .    ^^  indigent  persons  as  of  the  parish  officers :  and  when  a 
sum  is  directed  to  be  paid  weekly,  it  is  due  at  the  com- 
mencement of  the  week.  ( 5 ) 


Punish- 
ment, 
43  E'i^- 

By  indict- 
ment. 


The  43  Eliz.  enacts  a  specific  penalty  of  20s.  a  month 
for  disobedience  to  the  order ;  which  was,  doubtless, 
more  than  sufficient  to  maintain  a  poor  person  at  the  time 
when  that  statute  passed.  But  it  has  been  since  held,  that 
notwithstanding  the  statute  inflicts  a  particular  punish- 
ment, and  prescribes  a  specific  method  to  recover  the 
penalty,  the  party  may  be  indicted  at  common  law  for 
disobeying  the  order.  (4) 


(i)  Quaere,  if  this  is  not  to  be  un- 
derstood by  paying  a  weekly  allowance. 
See  Shej  manbury  v.  Bolney,  and  Rex 
V.  Jones,  ante,  231.  (5). 

(a)  Reg.  v.  Joyce,   j6  Vin.  Abr. 

4*3- 

(3)  It  itQvat  from  the  wording  of 


43  Eliz.  c.  z.  s.  7.  as  if  the  relations 
eniureraied  were  all  liable. 

(4)  See  Rex  v.  Rol)inson,  Burr. 
Rep.  799.  Rex  v.  Commins,  5  Mod. 
379.  post. 

(5)  Rex  v.  Fcarnly,  i  Term  Rep. 
316.  see  pott. 
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SECT.  V. 

Of  the  Remedy  against  illegal  Orders  upon  Relations. 

As  the  power  to  make  these  orders  is  vested  exclusively  No  appeaJ. 
in  the  quarter  sessions  by  statute,  there  can  be  no  appeal 
to  that  jurisdiction.  The  chief  remedy,  therefore,  is  by 
removing  the  order  into  the  court  of  king's  bench,  which, 
unless  a  case  is  stated,  can  only  quash  for  such  defects  as 
appear  upon  the  face  of  it. 

If,  however,  the  magistrates  have  exceeded  their  autho- 
rity in  making  the  order,  the  party  may  refuse  obedience; 
for,  if  illegally  made,  that  is  a  good  defence  against  an 
indictment  f(*r  disobeying  it ;  and  if  the  penalty  given  by 
the  43  Eliz.  is  sought  to  be  recovered,  in  such  a  case 
the  defendant  may  contest  it  by  bringuig  an  action  for 
the  illegal  distress. 


(     236     ) 

CHAPTER  XXXI. 

Of  co)npdling  Parents  to  maintain  their  Family,  (i) 

under  41      JT  has  been  already  showii,   that  an  order  cannot  be 
Ziiz.c.  2.  made  upon  an  husband,  directing  him  to  maintain 

E ,"0""    Ws  ^'ife,  under  43  Eliz.  c.  ^.  (2) 


maintain  his 
wife. 


The  legislature  ha?  enacted  more  severe  penalties 
against  those  who  dee  ert  their  families,  by  the  following 
statutes : — 


7J3C.  I.  By  7  Jac.  I.  c.  4.  s.  8.     People  able  to  labour,  run- 

Persoris  *  ^^^"g  away  out  of  their  parish,  and  leaving  their  famihes 
running       upon  the  parish,  shall  be  taken  and  deemed  incorrigible 

away,  and  *      i    ^r*    i  i  i    i 

leaving  their  rogues.  And  II  they  threaten  to  run  away,  and  leave 
children       ^j^^jj.  families  as  aforesaid,  the  same   bein^  proved  by 

chargeable,  ,    .  .  .        . 

deemed  in-  two  sufficient  witnesses  upon  oath,  before  two  justices  of 
rogues  ^  peace,  the  persons  so  threatening  shall,  by  the  said  two 
Threatening  justices  of  peace,  be  scut  to  the  house  of  correction  (un- 
to run  away  jggg  jjg  qj«  gj^g  ^.^n  put  in  Sufficient  sureties  for  the  dis- 

to  be  treated  . 

as  sturdy  charge  of  the  parish  ,  there  to  be  dealt  with,  and  detained 
roeues''"^    as  a  sturdy  and  wandering  rogue,  and  to  be  delivered  at 

the  said  assembly  or  meeting,  or  at  the  quarter  sessions, 

and  not  otherwise. 

But  the  statute  only  inflicted  personal  punishment  upon 
those  who  deserted  their  families.  It  became  necessary 
therefore,  to  provide  a  further  remedy  for  this  inconve- 
nience, and  devise  some   method  for  maintaining  the 

(i)  As  to  the  compelling  Cathwlic  An  order  may  be  made  upon  a  father, 

or  Jewish   parents  to   maintain   their  to  maintain  his  child,  by   the  express 

Protestant  children,  see   ante,  chap,  words  of  43  Eliz.,c.  a. ;  but  quasre,  if 

XXX.  sect.  I.  this  can  be  until  after  it  has  ceased  to 

(a)  Reg.  V.  Davison,  ante,  23a.  (8).  be  fart  of  his  family  ? 

deserted 


rogues. 
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rted  familiei 
has  left  behind. 


deserted  families  out  of  that  substance  which  the  fugitive 


This  was  accomphshed  by  5  Geo.  I.   c.  8.  s.  i.     The  5  Geo.  I. 
churchwardens,  or  overseers  of  the  poor  of  a  parish  or  chiirch-* 
place,  where  any  wife,  or  child,  or  children,  shall  be  left  ^^'ardens,&c. 
chargeable,    may,  by  warrant,    from  any  two  justices,  of  two  jus- 
seize  so  much  of  the  ijoods  and  chattels,  and  receive  so  ''"^'  ^^"^  , 

,  1  .         p   1  1  seizetheof- 

much  or  the  annual  rents  and  profits  of  the  lands  and  te-  fender's 
nements,  of  such  husband,  father,  or   mother,   as  such  g°"'^*»^*^' 
two  justices  shall  order,  for  or  towards  the  discharge  of 
such  parish  or  place,  for  the  bringing  up  and  providing 
for  the  same ;  which  warrant  or  order  being  confirmed  at  and  by  order 
the  next  quarter  sessions,  they,  the  justices  of  suchquar-  jgs'^JJj^s^dis- 
ter  sessions,  may  make  an  order  for  the  churchwardens  pose  thereof. 
or  overseers  for  the  poor  of  such  parish  or  place,  to  dis- 
pose of  such  goods  and  chattels  by  sale,  or  otherwise,  or 
so  much  of  them,  for  the  purposes  aforesaid,  as  the  court 
shall  think  fit ;  and  to  receive  the  rents  and  profits,  or  so 
much  of  them,  as  shall  be  ordered  by  the  sessions  as  afore- 
said, of  his  or  her  lands  and  tenements,  for  the  purposes 
aforesaid. 


The  justices  are  not  authorized  by  this  act  to  empower  Asufficiency 
the  parish  officers  to  seize  the  entire  property  of  the  per-  °"Jy  ^"^<^ 
son  who  leaves  his  wife  chargeable,  when  a  part  will  be 
sufficient  to  relieve  the  parish. 

The  original  order,  therefore,  by  the  two  justices,  Form  of 
ought  to  specify  the  sum  to  be  raised :  because  the  de-  ^^  ^^' 
clared  intention  of  the  act  is,  that  so  much  should  be 
taken  as  the  justices  should  think  fit,  meaning  that  they 
should  exercise  their  discretion  upon  the  amount  to  be 
taken.  This  order  should  also  specify  how  much  pro- 
perty is  to  be  seized,  and  then  the  order  of  sessions  should 

state 
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state  how  much  of  the  property  seized  is  to  be  sold  or 
appropriated.  ( i ) 

Must  be  re-  It  seems  also  as  if  they  could  not  make  a  prospective 
trospective.  Qj.jgj.  f^j.  ^^  family's  future  maintenance.  The  language 
of  the  act  is,  that  the  goods  and  chattels,  rents  and  pro- 
fits, are  to  be  taken  for,  or  towards  the  discharge  of  the 
parish,  which  imports  that  it  is  to  relieve  the  parish  from 
a  burthen  already  incurred,  and  which  is  therefore  capa- 
ble of  being  ascertained.  (2) 

«ase.  One  Stable  being  possessed  of  a  messuage  and  farm  in 

the  parishes  of  B.  and  W.  demised  them  at  an  annual 
rent  of  1 81.  i  os.,  and  afterwards  quitted  his  abode  in  C. 
leaving  his  wife  chargeable  to  the  parish  of  C.  The 
overseers  of  C.  applied  to  two  justices  of  the  county,  who, 
in  pursuance  of  the  statute,  made  their  warrant  or  order, 
&c.  whereby,  after  reciting  (in  substance)  that  it  appeared 
to  them,  "  as  well  on  the  complaint,  &c.  as  on  due  proof, 
on  oath,  that  the  said  S.  had  gone  away  from  his  place 
of  abode  at  C.  &c.  into  some  other  county  or  place,  and 
had  left  D.  S.  his  wife  chargeable  to  the  said  parish,  the 
place  of  their  last  legal  settlement,  and  that  the  plaintiiF 
had  some  estate,  whereby  to  ease  the  said  parish  of  the 
said  charge,  in  whole  or  in  part,  they  the  said  justice* 
thereby  authorised  and  commanded  them  the  church- 
wardens and  overseers,  &c.  of  C.  to  receive  the  annual 
rents  and  profits  of  the  lands  and  tenements  of  the  said  S. 
at  B.  in  the  parishes  of  B.  and  W.  in  the  said  county, 
for  and  towards  the  discharge  of  the  said  parish  of  C  for 
the  providing  for  the  wife  of  said  S.,  and  that,  with  the 
said  warrant,  they  the  said  churchwardens  and  overseert 
should  appear  at  the  next  quarter  sessions  for  the  county, 
and  certify  then  and  there  what  they  should  have  done  in 

(1)  Per  Lawrence,    J.   Stable  v.         {z)  Per  Lord  Ellenborough,  C.  J. 
Pixoja,  6  East,  17a.  ih. 

executioM 
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execution  of  the  said  warrajit.  This  order  was  confirmed 
by  the  court  at  the  next  quarter  sessions,  and  the  court 
did  then  and  there  order  the  said  church'wardens  and  aver" 
seers,  ^c,  to  receive  7I.  i6s.  rent,  of  the  rents  and  profits  of 
the  lands  and  tenements  of  the  said  S.  at  B.  in  the  pa^ 
rishes  ofB,  and  W."  The  parish  officers  received  un- 
der these  orders  one  sum  of  7I.  i6s.  on  ist  Oct.  1801, 
and  another  on  25th  March  1802.  S.  having  returned 
to  C.  and  disputing  this  last  payment  made  by  his  tenant, 
brought  an  action  of  covenant  against  him  for  the  entire 
rent  of  the  last  year. 

The  tenant  pleaded  payment  of  the  last  7I.  i6s.  parcel 
of  the  second  year's  rent  under  this  order.  But  the  court 
were  of  opinion,  that  he  could  not  discharge  himself 
thereby,  and  gave  judgment  against  him.  The  original 
order  was  bad,  as  it  directed  an  indefinite  seizure  of  the 
fiigitive's  property ;  and  it  was  very  questionable  whe-^ 
ther  it  could  be  made  good  by  the  subsequent  order  of 
confirmation  at  sessions,  which  limited  the  sum  to  be 
taken  at  7I.  1 6s.  But  supposing  that  it  could  be  thereby 
legalized,  still  this  last  order  went  either  to  direct  an  an- 
nual payment  of  7I.  i6s.  or  one  specific  sum  to  that 
amount.  If  the  first,  it  was  clearly  indefinite  and  bad, 
so  that  no  payment  by  the  tenant  under  it  could  be  jus- 
tified. If  it  directed  only  one  definite  sum  of  7I.  16s. 
to  be  taken,  which  the  court  seemed  to  consider  to  be 
the  meaning  of  the  order,  it  was  satisfied  by  the  first 
payment,  and  could  not  authorize  the  second.  ( i ) 

It  seems  from  this  case,  that  the  tenant  of  the  pre-  A  tenant 
mises  should  enquire  into  the  validity  of  the  orders  which  (hJJorder^  * 
are  to  enable  the  parish  officers  to  receive  his  rent  before 
he  pays  it  to  them,  or  he  may  otherwise  be  liable  to  pay 
it  a  second  time  to  the  landlord  upon  his  return.     If  the 

fi)  Stable  V.  Dixon,  6  East,  163. 

order 
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order  be  illegal,  he  may  refuse  pajnnent,  and  if  indicted 
for  disobedience,  he  m&y  defend  himself,  or  he  may  bring 
an  action  of  trespass  if  his  goods  are  distrained;  for  he  is 
not  concluded  by  an  order,  to  which  he  is  no  party,  from 
shewing  that  it  is  illegal.  ( i ) 

5  Geo.  I.  gy  ^  Geo.  I.  c.  8.  s.  2.     The  churchwardens  and  over- 

Church-  seers  aforesaid,  shall  be  accountable  to  the  justices  at  the 
T'^n^"bl^*^  quarter  sessions,  for  all  such  money  as  they,  or  any  of 
for  the  mo-  them,  shall  receive,  by  virtue  of  this  act. 

nies  so  re- 
ceived. 

17  Geo.  II.  -^y  1 7  Geo.  II.  c.  5.  s.  I.  Persons  who  threaten  to 
c.  5.  s  I.       run  away,  and  leave  their  wives  or  children  to  the  parish, 

Persons 

threatening  shall  be  deemed  idle  and  disorderly  persons;  and  any 
to  leave        justice  of  the  peace  may  commit  such  offenders  ( being 

their  wives     •^  ^    ^  •'    ,  .  .  ,     . 

or  children,  thereof  convicted  before  him  by  his  own  view,  their  own 

tUdie  house  confession,  or  by  the  oath  of  one  witness,)  to  the  house  of 

of  correction  correction,  there  to  be  kept  to  hard  labour,  for  any  time 

r^onth!  as  ^i^t  exceeding  one  month. 

idle  and  dis- 

^^  ^^  ^'  By  sect  2.     All  who  run  away,  or  leave  their  wives 

Persons  who  ^r  children,  whereby  they  become  chargeable  to  any  pa- 
shall  run  rish  or  place  shall  be  deemed  rogues  and  vagabonds.  And 
leave'their  the  justice  or  justices  of  the  peace,  before  whom  they  shall 
'^h^'^'-^hi  ^^  brought,  may  order  theni  to  bo  publicly  whipt,  or  sent 
to  the  parish,  to  the  house  of  correction,  to  remain  till  the  next  quarter 
sessions,  or  any  less  time  they  shall  think  proper;  and,  if 
they  think  convenient,  they  may  afterwards  pass  them. 

$ect.  4.  By  sect.  4.     Persons  apprehended  as  rogues  and  vaga- 

^^^^^deemed  bonds,  and  escaped  from  those  who  apprehended  them,  or 
incorrigible    refusing  to  go  before  a  justice  to  be  examined,  or  to  be  con* 
rogues..        yeyed  by  a  pass,  or  knowingly  giving  a  false  account  of 
themselves  on  the  examination,  after  warning  given  them 
of  their  punishment ;  and  all  rogues  and  vagabonds  who 

(a)   FcrLavr  r.c«,J.  ibi('.  17-. 

shall 
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shall  break  or  escape  out  of  any  house  of  correction,  before 
the  expiration  of  the  term  for  which  they  were  com- 
mitted; and  all  persons  who,  after  having  been  punished 
as  rogues  and  vagabonds,  and  discharged,  shall  again 
commit  the  said  offence,  shall    be  deemed  incorrigible 


Sect.  9.     Where  any  ofFend^r  against  this  act  shall  be  Sect.  9, 
committed,  as  aforesaid,  to  the  house  of  correction,  there  tice  commit 
to  remain  until  the  next  general  or  quarter  sessions :  and  ^"*^^  offend- 

er  till  the 

the  justices  at  such  sessions  shall,  on  examination  of  such  sessions,  and 
circumstances  of  the  case,  adjudge  such  person  a  rogue  or  [j^^^f  ^g^^® 
vagabond,  or  an  incorrigible  rogue  ;   they   may,   if  they  judged  a  va- 
think  convenient,  order  them  to  be  detained,  and  kept  in  fn'-o°r"i£;S« 
the  said  house  of  correction  to  hard  labour,  for  any  fur-  *'°s"e>  they 
ther  time  not  exceeding  six  months;  and  such  incorrigible  son  such  va. 
rofjue  for  any  further  time  not  exceedins  two  years,  nor  g'^°"d  ^f^ 

^  .    ''  p  1        .  />  ^^^  months 

less  than  six  months,  from  the  time  of  making  such  order  and  such  in- 

of  sessions;  and,  during  the  time,  to  be  corrected  by  whip-  ro^uf  for 

ping,  in  such  manner,  times,  and  places,  within  their  ju-  two  years. 
risdiction,  as  they,  in  their  discretion,  shall  think  fit. 

Sect.  9.     Such  person  may  (if  the  justices  at  the  said  Sect.  9. 
sessions  shall  think  convenient)  afterwards  be  passed,  as  Sessionsmay 

'  r  7         send  male 

aforesaid:  and  being  a  male,   if  above  the  age  of  twelve  offenders  in- 
years,  the  justices  at  the  sessions  may,  at  any  time  before  •esty^s"ser. 
lie  is  discharged,  send  him  to  be  employed  in  his  majesty's  vice, 
service,  either  by  sea  or  land. 

Sect.  9.     In  case  any  incorrigible  rogue,  so  ordered  Sect.  9. 
by  the  said  general  or  quarter  sessions  to  be  detained  and  ^.XbVro^l 
kept  in  the  said  house  of  correction,  shall,  before  the  ex-  escape  froni 

.       .  o    ^        '         n  1-11  1        1         1        1       the  house  of 

pn-ation  ot  the  time  for  which  he  was  ordered  to  be  de-  correction, 
tained,  break  out,  or  escape  from  the  house  of  correction,  ^'^^^^^^^  ^g^d 
or  shall  offend  again  in  like  maiineT;  every  such  person  transported 
shall  be  taken  and  deemed  guilty  of  felony,  and,  being  y°y^^^" 
VOL.  II.  R  kgally 
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legally  convicted,  shall  and  may  be  transported  for  any 
time  not  exceeding  seven  years. 


Appeaf'  Sect.  2(5.     Any  person  aggrieved  by  any  act  of  any 

justice  out  of  sessions,  in  or  concerning  the  execution  of 
this  act,  may  appeal  to  the  next  general  or  quarter  ses- 
sions, giving  reasonable  notice  thereof ;  whose  order  shall 
be  final. 


32  Geo.  in. 
c.  4 J.  s.  8. 


By  32  Geo.  III.  c.  45.  s.  8.  it  is  enacted,  That  if  it 
shall  be  made  appear  to  any  two  justices,  that  any  poor 
person  shall  not  use  proper  means  to  get  employment,  or, 
if  he  is  able  to  work,  by  his  neglect  of  work,  or  by  spend- 
ing his  money  in  ale-houses  or  places  of  bad  repute,  or  in 
any  other  improper  manner,  shall  not  apply  a  proper  pro- 
portion of  the  money  earned  by  him  towards  the  mainte- 
nance of  his  wife  and  family,  by  which  they,  or  any  of 
them,  shall  become  chargeable  to  their  parish  or  town- 
ship, he  shall  be  considered  as  an  idle  and  disorderly  per- 
son, and  be  subject  to  such  punishment  as  is  directed  for 
idle  and  disorderly  persons  by  the  aforesaid  act. 


va°  «nt "°  ^^  ^^^  ^^^^  determined,  upon  1 7  Geo.  II.  c.  5.  that  a 
common  soldier,  separating  himself  from  his  wife  and  fa- 
mily in  the  discharge  of  his  duty,  and  billeted  elsewhere, 
cannot  be  considered  as  a  vagrant  within  the  act.  ( i ) 


Power  of 
sessions. 


And  where  a  person  is  convicted  as  a  rogue  and  vaga- 
bond, under  17  Geo.  II.  c.  5.  by  a  single  justice,  and  is 
committed  by  him  until  the  next  sessions,  &c.  the  court 
of  quarter  sessions  may  adjudge  him  to  be  a  rogue  and  va- 
ga.bond,  and  to  be  further  imprisoned  and  kept  to  hard 
iabour  for  six  months,  and  to  be  publicly  whipped  during 
that  time. 


(1)  The  Soldier's  case,  1  Wils.  331. 


It 


k 


serve  by  sea 
or  land. 
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It  was  doubted  whether  they  could  also,  in  ^  Idition,  May  send  a 
adjudge  a  male,  if  above  the  age  of  twelve,  to  be  em-  vagabon^i  to 
ployed  in  His  Majesty's  service  by  sea  or  land,  it  being 
argued  that  this  clause  applied  only  to  incorrigible  rogues. 
But  the  Court  were  of  opinion,  that  the  words  "  such 
person'*  referred  to  any  offender  against  the  act,  and  there- 
fore, as  well  to  a  rogue  and  vagabond,  as  to  an  incorri- 
gible rogue.  For,  if  the  words  "  such  person  being  a 
male,"  &c.  which  occur  in  the  latter  part  of  the  clause, 
are  to  be  referred  to  an  incorrigible  rogue  only,  there 
will  be  no  provision  made  for  the  passing  of  a  rogue  and 
vagabond  by  the  sessions  after  his  imprisonment,  which 
the  evident  intention  and  policy  of  the  act  require  in 
order  to  prevent  vagrancy.  ( i ) 

All  commitments  under  the  vagrant  act  are  commit-  ^^^jj^* 
ments  in  execution;  if  one  be  for  safe  custody  only,  it  is  mentsin 
bad  (2).  This  ^seems  clear  from  the  option  given  to  ^**'^"^'°"' 
the  committing  magistrate  as  to  the  punishment  to  be  in- 
flicted ;  as  he  is  either  to  order  the  party  to  be  whipped, 
or  to  commit  him  till  the  next  sessions,  or  for  a  shorter 
period.  Now,  in  two  of  these  instances  (3],  it  is  properly 
admitted,  that  there  must  be  a  conviction  of  the  offence 
to  warrant  the  sentence ;  and  there  seems  to  be  no  reason 
why  it  should  not  also  extend  to  the  third  instance,  the 
legislature  not  having  made  any  distinction  between  them. 
And  as  there  might  exist  cases  in  which  an  imprison- 
ment beyond  the  next  sessions  is-  necessary,  power  is 
given  to  the  magistrates  to  commit  the  offender  to  the 
next  session,  who  may  increase  the  punishment,  if  they 
think  proper.  (4) 

(i)  Rer  V.  Patchett,  5  East,  339.  (3)  Whipping  and  [imprisonment 
and  they  must  ascertain,  in  their  aid-  for  a  shorter]  period  than  until  the 
judication,  whether  he   is  to  serve  in    sessions. 

the  land  or  sea  service,  or  it  will  be         (4)  Per  Bull«r,  J.  Rex  1/.  Rhodes, 
bad.  ibid. 

(a)  Rex  V.  Brooke,  %  Term  Rep. 
190.  Rex  V.  Alder,  ibid.  Rex  v. 
Rhodes, 4  Term  Rep.  lao, 

R  2  A  war- 
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Tottci  ©f 
commit- 
ment. 


A  warrant,  therefore,  of  commitment  under  this  act, 
must  be  preceded  by  a  conviction  of  the  offence.  It 
must  consequently  state  the  party  to  be  convicted  of 
the  offence  imputed ;  and  if  it  states  him  only  to  be 
charged  with  it,  that  is  insufficient.  Also,  if  it  commits 
him  till  the  next  sessions,  it  should  add,  "  or  until  dis- 
charged by  due  course  of  law."  (i) 


Appeal  and 
certiorari. 


An  appeal  lies  to  the  quarter  sessions  from  any  orders 
made  by  the  justices  out  of  session  under  the  statute  (2); 
and  all  such  orders  may  be  removed  by  certiorari  into 
the  court  of  king's  bench.  (3). 


(i)  Rex  v,  Rhodes,  4  Term  Rep. 

200. 


(2)  17  Geo.  II.  c.aj.   s.6. 

(3)  Rex  V.  Patchett,  ante,  243, 


{     245     ) 


CHAPTER  XXXII. 

Of  Bastards, 

SECT.  I. 

Of  the  Statutes  conce?ming  Bastards, 

TXTHO  are  bastards,  and  the  species  of  evidence  to 
establish  illegitimacy,  are  subjects  which  have  been 
discussed  in  treating  of  their  settlement,  (i) 

The  present  investigation  respects  only  the  methods 
by  which  the  parish  may  be  exempted  from  the  charge 
of  maintaining  them. 

The  statutes  by  which  they  are  enabled  to  do  so  are ;  Any  two 
iSEliz.  c.  Q.  s.  2.  which  recites,   that  bastards  beojotten  justices,  m 

•^  ^       ^  ^  or  next  to 

and  born  out  of  lawful  matrimony,  are  now  left  to  be  the  parish 
kept  at  the  charge  of  the  parish  where  they  are  born,  to  J^^.^^*  \^j^^ 


exa- 


the  great  burden  of  the  same  parish,  and  in  defrauding  may 
of  the  relief  of  the  impotent  and  aged  true  poor  of  the  matter,  and 
same  parish ;  and  enacts.  That  any  justices  of  the  peace  ^^ke  an  cr- 
(whereor  one  to  be  oi  the  quorum  m  or  next  unto  the  tardy, 
limits  where  the  parish  church  is,  within  which  parish 
such  bastard  shall  be  born),  upon  examination  of  the 
cause  and  circumstance,   shall  and  may,  by  their  dis- 
cretion, take  order,  as  well  for  the  punishment  of  the 
mother  and  reputed  father  of  such  bastard-child,  as  also 
for  the  better  relief  of  every  such  pai'ish,  in  part  or  in 
all 

(ij  Ante, Vol.  i.  chap.xix. 

R   3  Sectr2. 
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The  iustices  Scct.  2.  And  the  said  justices  shall  and  may  like- 
an^Ldrr  of  ^^'^^^'  ^J  ^^^^  discretion,  take  order  for  the  keeping  of 
every  such  bastard  child,  by  charging  such  mother  or 
reputed  father  with  the  payment  of  money  weekly,  or 
other  sustentation  for  the  relief  of  such  child,  in  such  wise 
as  they  shall  think  meet  and  convenient. 


mainte 
nance. 


The  father         gg^t.  2.     If  after  the  same  order  by  them  subscribed 

or  mother  i         i     ♦     -i         i 

of  a  bastard    Under  their  hands,  any  of  the  said  persons,  viz.  mother 

child  may 
he  cotn- 


or  reputed  father,  upon  notice  thereof,  shall  not  for  their 
rnitted  for      part  observe  and  perform  the  said  order,  that  then,  every 

disobeying 
the  justices' 
order  :   but 
the  order 


such  party  so  making  default  in  not  performing  of  the 
said  order,  to  be  committed  to  ward  to  the  common  gaol, 
nust  be  in  there  to  remain  without  bail  or  main  prize,  except  he, 
the  aiterna-   g}^g  q^  they,  shall  put  in  sufficient  surety  to  perform  the 

tive,  to  give  .  ./ '  r  j  r 

security,  or  Said  order,  or  else  personally  to  appear  at  the  next  gene- 
dirs^etsions.  ^^^  sessions  of  the  peace  to  be  holden  in  that  county 
where  such  order  shall  be  taken ;  and  also,  to  abide  such 
order  as  the  said  justices  of  the  peace,  or  more  part  of 
them,  then  and  there  shall  take  in  that  behalf  (if  they 
then  and  there  shall  take  any) ;  and  that  if  at  the  said 
sessions  the  said  justices  shall  take  no  other  order,  then 
to  abide  and  perform  the  order  before  made,  as  is  afore- 
said. 


49  Geo.  HI.       By  49  Geo.  III.  c.  68.  s.  i.  after  reciting  that  the  pro- 

C.68.  visions  of  i8  Eliz.  are  inadequate  to  the  purposes  of  in- 

Charges  and  demnifying  parishes  against  the  charges  and  expences  in- 

eosts  payable  curred  by  the  apprehending  and  securing  the  reputed 

fadier.  father,  and  also  by  obtaining  the  order  of  filiation,   and 

that  it  is  expedient   that  such  charges  and    expences 

should' be  borne  by  the  adjudged  reputed  father  of  such 

bastard  child  or  children,  at  the  discretion  of  the  justices 

by  whom  such  adjudication  shall  be  made,  either  in  the 

court    of  quarter    sessions    or    otherwise,   enacts,   that 

every  person  who  shall  thereafter  be  adjudged  to  be  the 

reputed 
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reputed  father  of  any  bastard  child  or  children^  shall  be 
chargeable  with  and  liable  to  the  payment  of  all  reason- 
able charges  and  expences  incident  to  the  birth  of  such 
bastard  child  or  children,  as  also  to  the  payment  of  the 
reasonable  costs  of  apprehending  and  securing  such 
reputed  father,  and  also  to  the  payment  of  the  costs 
of  the  order  of  jfiliation,  such  costs  of  apprehending 
and  securing  the  father,  and  of  the  order  of  filiation 
not  to  exceed  the  sum  of  lol. ;  and  all  such  charges,  ex- 
'pences,  and  costs  shall  be  duly  ascertained  before  the 
justices  of  the  peace,  or  the  court  of  quarter  sessions, 
making  such  order  of  iiliation. 


commit 
mother 


By  7  Jac.  I.  c.  4.  s.  7.  And  because  great  charge  The  justice 
ariseth  upon  many  places  within  this  realm  by  reason  of  JJ^^' 
bastardy,  be  it  enacted,  that  every  lewd  woman  which  of  bastard 
shall  have  any  bastard,  which  may  be  chargeable  to  the  ';,eho"seof 
parish,  the  justices  of  peace  shall  conmiit  such  lewd  correction. 
woman  to  the  house  of  correction,  there  to  be  punished, 
and  set  on  work  during  the  term  of  one  whole  year ; 
and  if  she  shall  eftsoons  offend  again,  that  then  to  be 
committed  to  the  house  of  correction  ^s  aforesaid,  and 
there  to  remain  until  she  can  put  in  good  sureties  for  her 
good  behaviour  not  to  offend  so  again.  ( i ) 

By  3  Car.  1.  c.  4.  s.  15.  so  much  of  the   18  Eliz.  c.  2^  The  sessions 
as  concerneth  bastards  begotten  out  of  lawful  matrimony  ^^esamlau- 
is  continued ;   with  this,   that  all  justices  of  the  peace  thority  in 
within  their  several  hmits  and  precincts,  and  at  their  "'^y^  ^^  ^^e 
several  sessions,  may  do  and  execute  all  things  concern-  given  to  jus- 
ing  that  part  of  the  said  statute,  that  by  justices  ot  the  peace. 
peace,    in  the  several  counties,   are  by  the  said  statute 
limited  to  be  done. 

By  13  &  14  Car.  11.    c.  12.    s.  19.     And  whereas  the  putative 
putative  fathers  and  lewd  mothers  of  bastard  children  run  j^'^'|;^^'//},ij, 

(i)  Repealed  by  50  Geo.  III.  c.  51. 

R  4  away 
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t7e  )Z     ^^;^{  ^^^  ^^  ^^^  P^^'i«l^'  and  sometimes  out  of  the  county, 
ceeded         and  leave  the  said  bastard  children  upon  the  parish  where 
"S^'"^^-        they  are  born,  although  such  putative  father  and  mother 
have  estates  sufficient  to  discharge  such  parish,  be  it 
enacted,  that  it  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  for  the  poor  of  such  parish,  where 
any  bastard  child  shall  be  born,  to  take  and  seize  so  much 
of  the  goods  and  chattels,  and  to  receive  so  much  of  the 
annual  rents  or  profits  of  the  lands  of  such  putative  father 
or  lewd  mother,  as  shall  be  ordered  by  any  two  justices 
of  peace  as  aforesaid,  for  or  towards  the  discharge  of  the 
parish,  to  be  confirmed  at  the  sessions,  for  the  bringing 
up  and  providing  for  such  bastard  child  :   and  thereupon 
]t  shall  be  lawful  for  the  sessions  to  make  an  order  for  the 
churchwardens  and  overseers  for  the  poor  of  such  parish 
to  dispose  of  the  goods  by  sale  or  otherwise,  or  so  much 
of  them,  for  the  purposes  aforesaid,  as  the  court  shall 
thmk  fit,  and  to  receive  the  rents  and  profits,  or  so  much 
of  them  as  shall  be  ordered  by  the  sessions  as  aforesaid, 
of  his  or  her  lands.  ( i ) 

Persoussued         p_.    ,  _  o^         t^         t  r 

formatters'        ^J    ^3  «  M  ^ar.  11.  c.  2.    s.  2o.     And  if  any  person 

-y'plea^'  T  PT""'  '^''"  ^'  '"""'^  ^'''  any  matter  or  thing  which  he 
the  general  ^hall  do  m  execution  of  this  act,  he  may  plead  the  o-ene- 
ral  issue,  and  give  tho  special  matter  in  evidence;  Tnd  if 
the  verdict  shall  pass  for  the  defendant,  or  if  the  plaintiff 
be  nonsuited,  or  discontinue  his  suit,  the  defendant  shall 
recover  treble  damages. 

60eo.n.  By6Geo.IL  C.31.  s.i.  "  If  any  single  woman 
shall  be  delivered  of  a  bastard  child,  which  shall  be 
chargeable,  or  likely  to  become  chargeable  to  any  parish 
or  extra-parochial  place,  or  shall  declare  herself  to  be 
with  child,  and  that  such  child  is  likely  to  be  born  a 

<;i)  See  5  Geo.  I.  c.8.  ant*. 

bastard, 
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bastard,  and  to  be  chargeable  to  any  parish  or  extra- 
parochial  place,  and  shall  in  either  of  sucli  cases,  in  an 
examination  to  be  taken  in  writing  upon  oath  before  any 
one  or  more  justices  of  the  peace  of  any  county,   &c. 
wherein  such  parish  or  place  shall  lie,  charge  any  person 
with  having  gotten  her  with  child,   it  shall  and  may  be 
lawful  for  such  justice  or  justices,  upon  application  made 
to  him  or  them  by  the  overseers  of  the  poor  of  such 
parish,  or  any  one  of  them,  or  by  any  substantial  house- 
holder of  such  extra-parochial  place,  to  issue  out  his  or 
their  warrant  or  warrants  for  the  immediate  apprehen- 
sion of  such  person  so  charged  as  aforesaid,  and  for  bring- 
ing him  before  such  justice  or  justices,  or  any  other  of 
His    Majesty's  justices  of  such  county,  &c. ;    and  the 
justice   or  justices  before  whom  such  person   shall  be 
brought,   is  and  are  hereby  authorized  and  required  to 
commit  the  person  so  charged  to  the  common  gaol  or 
house  of  correction  of  such  county,  &c.  unless  he  shall 
give  security  to  indemnify  such  parish  or  place,  or  shall 
enter  into  a  recognizance,  with  sufficient  surety,  to  ap- 
pear at  the  next  general  quarter  sessions  of  the  peace  to 
be  holden  for  such  county,  and  to  abide  and  perform  such 
order  or  orders  as  shall  be  made,  in  pursuance  of  an  act 
passed  in  the  eighteenth  year  of  Her  late  Majesty  Queen 
Elizabeth,  concerning  bastards  begotten  and  born  out  of 
lawful  matrimony." 

But  by  49  Geo.  III.  c.  68.  s.  6.  so  much  of  6  Geo.  II.  l^!^l\f/ 
c.  31.  as  authorizes  the  justice  or  justices  before  whom 
the  reputed  father  of  a  bastard  child  shall  be  brought, 
in  cases  where  the  woman  has  not  been  dflivered,  to 
commit  such  reputed  father  to  the  common  gaol  or  house 
of  correction,  unless  he  shall  give  security  to  indemnify 
the  parish  or  place,  or  shall  enter  into  a  recognizance 
with   sufficient  surety  upon  condition  to  appear  at  the 

next 
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nfext  general  quarter  sessions,  or  general  sessions  of  the 
peace,  is  repealed. 

Sect.  2.  By  the  same  act,  sect.  2.     It  is  enacted,  that  if  any 

single  woman  shall  declare  herself  with  child,  and  that 
such  child  is  likely  to  be  born  a  bastard,  and  to  be 
chargeable  to  any  parish,  township,  or  extra-paro- 
chial place,  and  shall  in  an  examination  to  be  taken  in 
writing  upon  oath,  before  any  justice  of  the  peace  of 
any  county,  riding,  division,  city,  liberty,  or  town  cor- 
porate, wherein  such  parish,  &c.  shall  lie,  charge  any  per- 
son with  having  gotten  her  with  child,  it  shall  be  lawful 
for  such  justice  upon  application  made  to  him  by  the 
overseer  of  the  poor  of  such  parish  or  township,  or  by 
any  substantial  householder  of  such  extra-parochial 
place,  to  issue  out  his  warrant  for  the  immediate  appre- 
hending of  such  persons  so  charged  as  aforesaid,  and 
for  bringing  him  before  such  justice,  or  before  any 
other  justice  of  the  peace  of  such  county,  &c. ;  and  the 
justice  before  whom  such  person  shall  be  brought, 
having  authority  in  this  behalf,  is  hereby  authorized 
and  required  to  commit  the  person  so  charged  to  the 
common  gaol  or  house  of  correction  of  such  county,  &c. 
unless  he  shall  give  security  to  indemnify  snch  parish 
or  place,  or  shall  entQr  into  a  recognizance  with  suf- 
ficient surety  or  sureties,  upon  condition  to  appear  at 
the  next  general  quarter  sessions  or  general  sessions  of 
the  peace,  to  be  holden  for  such  county,  &c.  to  abide 
and  perform  such  order  or  orders  as  shall  then  be  made 
in  pursuance  of  the  i8th  of  Eliz.,  unless  one  such  justice 
as  aforesaid,  shall  have  certified  in  writing  under  his 
hand,  to  such  general  quarter  sessions,  or  general  sessions 
of  the  peace,  that  it  had  been  proved  before  him  upon  the 
oath  of  one  credible  witness,  that  such  single  woman 
had  not  been  then  delivered,  or  had  been  delivered 
within  one  month  only,  previous  to  the  day  on  which 
1 6  such 
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such  general  quarter  sessions,  or  general  sessions  of  the 
peace  shall  be  liolden,  or  unless  two  justices  of  the 
peace  of  such  county,  &c.  shall  have  certified  in  writing 
undei-  their  handsj  to  the  next,  or  when  such  woman 
shall  not  have  been  delivered  as  aforesaid,  then  to  the 
immediately  subsequent  general  quarter  sessions  or  general 
sessions  of  the  peace,  that  an  order  of  filiation  had  been 
already  made  on  the  person  so  charged,  or  that  such  order 
was  not  then  requisite  to  be  made  on  account  of  the  death 
of  the  child  born  a  bastard,  or  for  other  like  sufficient 
reason :  in  each  of  which  cases  firstly  before-mention- 
ed it  shall  and  may  be  lawful  for  the  justices  as- 
sembled at  such  general  quarter  sessions,  or  general 
sessions  of  the  peace,  to  respite  such  recognizance  to 
the  then  next  general  quarter  sessions  or  general  ses- 
sions of  the  peace,  to  be  holden  for  such  county,  &c. 
without  requiring  the  personal  attendance  of  the  putative 
father  so  bound,  or  that  of  his  surety  or  sureties,  and 
in  either  of  the  two  last-mentioned  cases,  it  shall  be 
lawful  for  the  justices  assembled  as  aforesaid,  wholly  to 
discharge  such  recognizance. 

Sect.  3.  after  reciting  that  parishes  are  put  to  great  Sect.  3, 
expence  by  enforcing  the  performance  of  orders  of  main- 
tenance made  on  the  filiation  of  bastard  children, 
enacts,  that  if  any  reputed  father  or  mother  of  such 
bastard  child  or  children,  on  whom  any  order  of  fiha- 
tion  or  maintenance  of  such  child  or  children,  shall  have 
been  made  by  the  court  of  quarter  sessions,  or  which 
shall  have  been  made  by  two  justices  of  the  peace,  and 
confirmed  by  the  court  of  quarter  sessions,  or  against 
which  no  appeal  shall  have  been  made  to  the  court  of 
quarter  sessions,  shall  neglect  or  refuse  to  pay  any  sum 
or  sums  of  money  which  he  or  she  shall  have  been 
ordered  to  pay  towards  the  maintenance  or  other  sustenta- 
tion  for  the  relief  of  any  such  bastard  child  or  children 

by 
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by  any  such  order,  it  shall  be  lawful  for  any  justice  of 
the  peace  of  the  county,  &c.  in  which  such  reputed 
father  or  such  mother  shall  happen  to  be,  and  the  said 
justice  is  hereby  required  upon  complaint  made  to  him 
by  any  one  of  the  overseers  of  any  parish,  &c.  liable  to 
the  maintenance  or  support  of  such  bastard  child  or 
children,  or  *whcre  such  bastard  child  or  childreri  shall 
then  be^  and  upon  proof  on  oath  of  such  order  for  the 
payment  of  such  sum  or  sums  of  money,  and  of  such 
sum  or  sums  of  money  being  unpaid,  and  of  a  demand 
of  such  payment  having  been  made,  and  a  refusal  to 
pay  the  same,  or  that  such  reputed  father  or  such  mother 
hath  left  his  or  her  usual  place  of  abode,  and  hath 
avoided  a  demand  thereof  being  made  by  such  overseer, 
to  issue  his  warrant  to  apprehend  such  reputed  father  or 
such  mother,  and  to  bring  him  or  her  before  such 
justice,  or  any  other  justice  of  the  peace  of  the  same 
county,  &c.  to  answer  such  complaint;  and  if  such 
reputed  father  or  such  mother,  shall  not  pay  such  sum 
or  sums  of  money  as  shall  appear  to  the  said  justice, 
before  whom  such  reputed  father  or  such  mother  shall 
be  brought  to  be  due  and  unpaid,  or  shall  not  shew  to 
such  justice  some  reasonable  and  sufficient  cause  for  not 
so  doing,  it  shall  be  lawful  for  such  justice,  and  the  said 
justice  is  hereby  required  to  commit  such  reputed  father 
or  such  mother  to  the  public  house  of  correction,  or 
common  gaol  of  the  said  county,  to  be  there  kept  to 
hard  labour  for  the  space  of  three  months,  unless  such 
reputed  father  or  such  mother  shall  before  the  expiration 
of  the  said  three  months,  pay  or  cause  to  be  paid  to  one 
of  the  overseers  of  the  poor  of  the  parish,  township,  or 
place  on  whose  behalf  such  complaint  as  aforesaid  was 
made,  the  said  sum  or  sums  of  money  so  due  and  unpaid 
as  aforesaid,  and  so  from  time  to  time  as  often  as  such 
reputed  father  or  such  mother  shall  in  manner  aforesaid 
neglect  or  refuse  to  pay  any  other  sum  or  sums  of  money 

that 
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that  shall  afterwards  become  due  by  virtue  of  and  under 
such  order,  after  the  expiration  oi,  or  discharge  from  any 
such  former  imprisonment. 

Sect.  4.  provides  that  all  such  charges,  expences,  Sect.  4. 
and  costs  shall  be  wholly  at  the  discretion  of  the  justices 
or  court  of  quarter  sessions,  who  shall  make  the  order 
of  filiation,  who  are  authorized  to  allow  and  order  pay- 
ment of  the  whole  or  part  thereof:  Provided  that  the 
costs  of  apprehending  and  securing  the  reputed  father, 
and  of  the  order  of  filiation  shall  not  in  any  case 
exceed  i  ol.,  and  for  securing  due  payment  of  the  same, 
after  such  allowance  and  order,  all  and  every  the 
powers,  authorities,  provisions,  clauses,  matters,  and 
things  contained  in  the  i8th  of  Eliz.  shall  be  respec- 
tively observed,  used,  and  practised  in  the  execution  of 
this  act,  and  shall  be  taken  to  apply  as  fully  and  ef- 
fectually to  all  intents  and  purposes  as  if  herein  speciaUy 
recited  and  re-enacted. 


SECT.  II. 

General  Objects  of  18  Eliz.  c.  3.  <^c,  atid  to  nsohom  theij 
apply. 

It  was  formerly  doubted  whether  the   18  Ehz.  c.  3.  Provisions 
extended  to  the  case  of  a  bastard  begotten  upon  a  married  extfnd '  ^'^' 
woman  whose  husband  was  living.     For  the  words  of  the  f^?st  rds  of 
statute  are,  "  bastards  begotten  and  born  out  of  lawful  womw"! 
matrimony,"  which  do  not  seem  to  comprehend  in  their 
literal  sense,  the  illegitimate  issue  of  a  married  woman  ( i ). 
But  it  is  now  settled,  that  cases  of  this  kind  are  within 
the  act.  (2) 

(i)  Rex  v.  Alberton,  a  Salk.  483.         (a}  Ibid. 
X    Lord   Raym.   395.    Alanson    v, 

Spence,  5  Mod.  419. 

There* 
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Therefore  where  an  illegitimate  child  is  charged  to  have 
been  begotten  upon  a  married  woman,  the  justices  need 
not  enquire  whether  the  husband  is  alive  or  not,  provided 
his  non-access  be  distinctly  proved.  ( i ) 

As  do  those  The  provisions  of  6th  Geo.  II.  were  likewise  held  to  ex- 
&  49  G?iii.  tend  to  the  bastard  children  of  married  women,  notwith- 
standing that  the  act  refers  only  to  the  case  of  "  a  single 
woman"  delivered  of  a  bastard.  For  Per  Lord  Ellen- 
borough,  C.J.  "  This  question,  which  arises  on  the 
wording  of  the  statutes  of  Elizabeth  and  George  II.  in 
effect  resolves  itself  into  the  question,  whether  the  child 
is  a  bastard.  For  when  the  question  is,  whether  this  was 
a  child  born  out  of  lawful  matrimony,  that  is,  out  of  the 
limits  and  rights  belonging  to  that  state,  it  is  the  same  in 
substance  as  the  question,  whether  it  be  a  bastard.  It  is 
so  for  the  general  purposes  of  the  act.  The  matrimony 
does  not  cover  the  child  if  it  be  in  other  respects 
(according  to  the  rule  of  law  applicable  to  this  subject) 
a  bastard.  And  so  it  seems,  that  a  child  born  by  adul- 
terous intercourse,  is  as  much  within  the  provision  of 
the  act  of  George  II.  as  one  which  is  born  of  a  single 
Woman.  The  cases  of  the  King  v.  Reading,  and  the 
King  V.  Bedall,  were  both  after  the  statute  of  George  II. 
and  yet  no  objection  was  taken.  It  is  a  consequence 
which  follows  of  course,  from  establishing  the  bastardy 
of  the  child,  that  it  was  barn  ont  qflaxvftd  matrimony,  in 
the  proper  sense  of  the  words,  as  applied  to  the  subject 
matter."  (2) 

The 

(i)  Rex  -y.  Bedall,    %  Str.   1076.  warriV^  woman,  with  child,  shall  be 

Cas.Temp.  Hard.  379.  Andr.  8.  S.C  deemed  a  person  actually  chargeable, 

and-see  ante,  vol.  i.  294.  and  seq.  a«d  removeable  as  such  to  her  place  of 

(a)  Rex   <y.  LufFe,  8  East,  204.  settlement.    But  this  has  been  like- 

The  words  of  2)S  Geo.  III.    c.  101.  wise  held  to  extend  to  the  case  of  a 

sect.  n.  enact  only,  that  every  ««-  married  woman  pregnant  of  a  child 

which 
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The  object  of  these  acts,  as  well  as  the  remaining  statutes 
upon  this  subject,  is  threefold  :  i.  To  secure  the  reputed 
father  being  forth  coming  to  answer  to  an  order  of  filiation 
and  maintenance  when  made  upon  him.  2.  To  exempt 
the  parish  from  the  burthen  of  maintaining  the  bastard 
by  means  of  such  an  order  upon  the  parents.  3.  For  the 
punishment  of  the  parents. 


SECT.  III. 

Ofsecuri7ig  the  reputed  Fathen  previous  to  the  Birth  of  the 
Child. 

Prior  to  6  Geo.  II.    every  justice,  at  his   discretion,  Objects  of 
might  bind  to  his  good  behaviour  any  person  charged  or 
suspected  to  have  begotten  a  bastard,  that  he  might  be 
forthcoming  when  the  child  should  be  born,  and  the  like 
might  be  done  after  the  child's  birth,  and  before  an  order 
made  under  18  Eliz.  chap.  3.(1).  One  object  of  6  Geo.  II.  fi'neproceedr 
therefore,  was  to  restrain  justices  from  proceeding,  on  "jgstocom- 
the  application  of  lewd  women  pretending  to  be  with  parish  of- 


liceri. 


which  when  born  would  by  law  be  a  nion),  to  grant  surety  of  the   good 

bastard.  For  per  Lord  EUenborough,  abearing,  [i.  e.  behaviour]  against  him 

C.  J.  "  The  legislature  plainly  had  in  that  is   suspected  of  having  begotten 

«  view  that  every  woman  pregnant  of  a  a  bastard  child ;  to  the  end  that  he 

"  child,  which  was  not  protected  by  may  be   forthcoming  when  it  shall  be 

«  the  matrimony  of  its  parents,  but  born ;  for  otherwise  there  will  be  no 

"  would   when  born    be    a   bastard,  putative  father  found,  when  that  tho 

«  should  be  removable  whether  mar-  two  justices  of  peace  shall,  (afterbirth 

"  ried  or  unmarried."  Rex  "z/.Tibben-  and  by  virtue  of  the  statute  18  Eliz. 

ham,9  East,  388.  ante. 183. 49  Geo.III.  c.  3.,   come   to  take  order  for    Fiis 

c.  65.  sect.  a.  is  confined  in  its  expres-  punishment)."  Eiren.  book.  a.  chap.  %. 

sion  to  "  any  single  woman."  p.iaa.    S.  P.  Per  Twisden,  J.  Assent. 

(i)  It  is  thus  laid  down  by  Lam-  Cur.     Rex  v.  Brown,  3  Keb.  108. 

bard,  «  and  therefore  it  shall  not  be  See  also  Dalton,  chap.  ii.  tit.   Bas- 

amiss  at  this  day  (in  my  slender  opi-  tardy,  Crorap.  196. 

child. 
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child,  &c.  till  complaint  by  the  churchwardens,  &c.  ( i'). 
The  act  therefore  directs  the  order  to  be  made  upon 
application  by  the  overseers  of  the  poor.  (2) 


1.  To  m-  The  second  obiect  of  that  statute  was  for  more  efFec- 

demnify  the  n      .     i  .^  .  ,  .  ^     i-  r,       ,        ■, 

parish.  tually  mdemnitymg  the  parish  h'om  expence,  &c.  (3},  by 
giving  it  a  more  prompt  remedy  for  securing  the  putative 
father,  and  better  security  for  his  future  appearance  to 
answer  to  an  order  of  filiation. 


Where  parishes  are  united  under  22  Geo.  III.  c.  83. 
the  guardian  thereby  appointed  is  substituted  in  the 
overseer's  place,  and  one  who  is  de  facto  such,  being  so 
received  and  acknpwledged  by  the  parish,  though  not 
legally  appointed,  is  competent  to  apply  in  that  cha- 
racter to  a  justice  of  the  peace  to  take  the  examination 
of  a  single  woman  pregnant  with  child,  in  order  to  fihate 
the  bastard.  (4) 

Object  of         As  the  49  Geo.  III.  c.  68.  adopts  the  language  of  the 
49  Geo.  III.  ^  Q^QQ,  II,  it  seems  intended  in  furtherance  of  the  same 

C.  00. 

purposes,  and  the  alterations  which  have  been  made  in 
the  law  by  that  statute,  will  be  pointed  out  under  the 
proper  heads. 

Justices  ju-  The  jurisdiction  to  inquire  into  this  complaint  is 
confined  to  the  justices  of  the  county  or  place  within 
which  the  parish  or  place  to  which  the  child  is  likely 
to  be  chargeable  is  situated  (5)  and  the  mother,  with 

(i)  Per  Foster,  J.     Rex  -z/.  Fox,         (4)    That  is  fcr  proceedings  against 

I  Bott,  47 Z.  PI.  190.  the  putative  father  under  49  Geo.  I!I. 

(a)  Rex  -y.  St.    Mary's   Netting-  c.  68.     Rex   v.  St.  Martyr,  13  East, 

ham,  East,  10  Geo.  II.     Ford's  MSS.  SS- 
13  East,  57.  (5)  Rex  "J,   St,  Mary  Ncttingharn, 

(3)  Eod.  Jud.  Rexi'.  Fox,  ante,i.  ante,  (2). 

12  tlur 


Of  securing  the  reputed  Father^  S^c,  257 

the  concurrence  of  the  parish  officers,  may  make  the 
cliarge. 

The  mother  may  make  this  declaratioru  at  any  time,  When  de- 
after   she   discovers   that  she  is  with   child.     But  she  be  made  b/ 
cannot  be  ccmi'pelled  to  answer  questioris  relative  to  her  ^^-  mother, 
pregnancy  beiore   delivery,   nor  can   she   be   sent   for  6  Geo.  1 1, 
against  her  will,  and  examined  by  the  justice,  until  one 
month  after.  ( i ) 

It  is  laid  down  by  Dalton,  that  any  lustlce  may  bind  Of  secreting 
tliose  who  procure  the  putative  father,  or  the  mother,  to  &c. 
run  away, (so  that  an  order  cannot  be  made  or  performed,) 
to  their  good  behaviour,  to  be  forthcoming  at  the  next 
general  gaol  delivery  or  quarter  sessions  (2).  But  it  is  said 
that  no  other  person  than  the  mother,  such  as  a  nurse,  &c. 
is  compellable  to  disclose  the  father's  name,  or  to  give 
security  to  the  parish.  (3) 

It  seems  as  if  proceedings  before  a  magistrate,  under  Pi^e  ediugs 
6  Geo.  II.  and  that  which  now  takes  place  under  49  Geo.  III.  5  q^^^  ^^ 
may  be  altogether  ex  parte.     No  summons  need  issue  to 
bring  the  person  accused  before  the  justice,  and  it  appears  ^ 

unnecessary  that  he  should  be  present  at  the  woman's  ex- 
amination. They  may  thus  resemble  the  power  of  hold- 
ing to  bail  by  affidavit  in  a  civil  action,  so  that  if  the  ex- 
amination be  sufficient  to  charge  the  supposed  father,  the 

(i)  6  Geo.  II.   c.  31.   s.  4.      But  gitimate  child,"  which  cannot  be,for  no 

see  3J  Geo.  III.  c.  lOi.  child  is  illegiiimate  until  after  the  de- 

(a)  Qujere,  whether  it  be  an  of-  livery,  as  the  law  contemplates  that, 
fence  to  secrete  the  woman,  with  her  by  an  intervening  marriage  of  the  pa- 
own  consent,  in  order  to  prevent  her  rents,  it  may  be  born  in  lawful  vved- 
giving  evidence  about  the  father,  for  lock. 

there  is  no  power  to  compel  her  to  be         (3)  Rex  nj.  Southby,   i  Bott,  4)^2. 

examined  before  her  delivery.  Rex -y.  PI  589.      But   query  whether  they 

Ch.indler,  i   Str.  6ia.  a  Ld.  Raym.  are  not  compellable  to  give  evidence 

1368.  I  Bott,  468.  PI. 583.     But  the  before  the  justices  making  an  order  of 

ground  of  demurrer  was  an  averment,  filiation. 
that  the  woman  "  was  big  with  an  ilJe- 

voL.  jt.  s  justice 
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justice  or  justices  should  issue  a  warrant  to  apprehend 
^I'abir''"  ^""  (0-  This  warrant  is  not  like  a  writ  issuing  out  of 
^  ounc'^  are  the  Civil  courts,  in  being  returnable  at  a  certain  period, 
she.vrhlthe  ^^^^^  whlch  time  its  authority  ceases.  It  continues  in 
is  ii  .ly  to     force  until  it  is  fully  executed  and  obeyed;  before  that  is 

run  away  if      ,  ''  i  i         . 

appnzed  ox    Gone,  the  party  may  be  arrested  under  it  at  any  tnne, 

the  charge 
by  a  pre- 


however  distant,  during  the  magistrate's  continuance  in 
vioussum-  the  commission  by  whom  it  was  granted.  Where,  there- 
roous.  iore,  the  putative  father  of  a  bastard  had  been  arrested 

under  a  warrant,  and  agreed  to  give  a  bond  of  indemnity, 
with  two  sureties,  but  one  of  the  parties  not  executing  the 
bond,  he  was  arrested  a  second  time  under  the  same 
warrant,  it  was  heldlegah  (2) 

Pro:eedin2s       When  the  reputed  father  is  brought  by  warrant  before 
when  person  thejusticc,  the  magistrate  has  no  power  to  examine  into 

charged  ap  •  '^         .  ^  .  \ 

pears.  the  merits  01  the  case,  but  is  bound  by  the  express  terms 

of  the  statute  to  commit  him  to  the  common  gaol  or, 
house  of  correction,  unless  he  gives  security  to  indemnify 
the  parish,  or  enters  into  a  recognizance,  with  sufficient 
surety,  to  appear  at  the  next  sessions,  &c.  and  abide  and 
perform  such  order  or  orders  as  shall  be  made  in  pur- 
suance of  the  18  Eliz.  c.  3.  except  in  certain  cases  pro- 
videdTor  by  49  Geo.  III.  c.  68.  in  which  his  appearance 
may  be  dispensed  with.  These  are,  i .  When  one  ma-^ 
gistrate  certifies  under  his  hand,  to  such  sessions,  that  it 

(i)  But  perLordEllenborough.C.  J.  statute,  by  operating  in  furtherance  of 

when  thefcompiaint  is  merely  for  non-  the  putative  father's  escape,  instead  of 

payment  of  money,  it  is  the  general  being  a  means  to  indemnify  the  parish 

duty  of  magistrates  to  issue  a  sum-  by  facilitating  his  apprehension.     But 

raons  in  the  first  instance  before  they  query  whether  the  justice  should  not 

grant  a  warrant  of  apprehension,  and  summon  the  party  in  all  cases  unless  he 

it  requires  very  strong  words  to  take  has  reason  to  conclude  that  the  perso?i 

away  the   necessity   of  a  summons."  charged    is  likely   to    abscond.     See 

Rex  V.  Martyr  &  Fulham,    13  East,  post.  265. 

31.     But  ifthisruleis  to  be  consi-         (2)  Dickson  v.  Brown,  Peake's  Ni. 

dered  as  eytending  to  cases  of  original  Pri.   Cas.   234.  and  see  Mayhew  <t/. 

complaint  under  49  Geo.  III.  it  will  Parker,  8  Term  Rep.  no. 


'm  many  ca$cs  defeat  the  object  of  tbe 
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T^fis  proved  to  him,  on  oath  of  a  credible  witness,  either 
that  the  woman  was  not  delivered,  or  was  so,  within  the 
month  previous  to  the  day  of  holding  the  sessions.  2. 
When  two  justices  certify  to  the  next ;  or  if  the  woman 
shall  not  be  delivered  at  the  next,  then  to  the  immediately 
subsequent  sessions,  that  an  order  of  filiation  has  been 
made,  or  that  it  is  unnecessary  on  account  of  the  child's 
death,  or  for  other  like  sufficient  reasons ;  and  the  ses*- 
sions  are  required,  in  the  first  cases,  to  respite,  and  in 
the  second,  to  discharge  the  recognizance,  without 
requiring  the  personal  attendance  of  the  father,  or  his 
«urety.  ( i ) 


Under  6  Geo.  11.  if  the  woman  is  married  (2),  or  dies  RecognU 

zmice  \vh 


before  delivery,  or  miscarries,  or  appears  not  to  have  ^nucewhen 


been  with  child,  the  recognizance  shall  be  discharged  by 
the  sessions,  or,  if  in  custody,  the  man  may  be  imme- 
diately released  by  one  justice (3).  He  may  likevdse  be 
discharged  by  a  single  magistrate  after  summoning  the 
overseers,  if  no  order  of  filiation  is  made  within  six  weeka 
after  the  woman  has  been  delivered  (4).     And  these  pro^ 


(i)  As  to  the  effect  of  this  security  «  single"  that  Interpretation  seems  to 

•r  recognizance  and  remedy  thereon  require,  that  the  release  ofthe  person 

see  post.  159.  sect.  lo.  and  the  party's  charged  shoijld  be  confined  to  the  sin- 

ippearance  at  sessions,  under  the  com-  gle  case  of  his  marryin^z  the   woman; 

mitment,  post.  In  that  event,   the  operation  of  the 

(a)  The  words  of  the  act  are  gene-  statute  ceases,  because  the  reason  for 
ral,  *' If  she  shall  be    married  before  it  is  done  away.     For  if  "  the  issue  be 
she  shall  be  delivered."      This   does  born  within  a  month  or  a  day  after 
not,  at  first  view,  appear  to  make  the  marriage,  between  parties  of  full  law- 
putative   father's  release   depend  ex-  ful  age,  the  child  is  legitimate."     Cp. 
clusively  upon    an    intermaniaje  be-  Lit.  344.  a.     See  ante,  Vol.  i.  294. 
twecn  the    woman  and  him,  but  ra-         {3)  6  Geo.  II.  c.  31.  s.  a. 
ther  imports,  that  he  should  be  libe-         (4)  The  recognizance  taken  under 
rated  if  the  woman  marry  at  all.     But  49  Geo.  III.   is   likewise  confined  to' 
«s  the  siatute  has  been  held  to  extend  cases  when  the  complaint  is  made  be* 
to  the  bastards  of  married  women,  not-  fore  tlie  child  is  born, 
withstanding    the  irse  of   the   word 

3  2  vision* 
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visions  do  not  seem  altered  by  49  Geo.  III.,  except  that 
possibly  they  may  be  considered  as  constituting  those 
"  other  like  sufficient  reasons,"  referred  to  in  the  statute, 
which  being  certified  by  two  justices  to  the  sessions, 
shall  enable  the  latter  to  dispense  with  the  personal  ap- 
pearance of  the  father  and  his  sureties. 


SECT.  IV. 


Of  the  Order  of  Filiation,  out  of  Session, 


Order  of 
filiation, 
two  modes 
of  making. 


The  first  step  to  be  taken  after  the  child  is  born,  is  to 
obtain  an  adjudication  as  to  the  reputed  father,  and  an 
order  requiring  him  and  the  mother  to  maintain  it.  This 
can  be  effected  in  all  cases  where  the  child  is  likely  to 
become  chargeable,  whether  the  mother  be  ijiarried  or 
siugle  (i),  and  the  order  may  be  made  in  either  of  the 
following  ways  :  ill,  By  two  justices,  under  1 8  Eliz.  c.  3. 
2d,  By  the  justices  at  sessions,  under  3  Car.  I.  c.  4.  s.  15. 


But  no  order  can  be  made  unless  the  child  was  born 
alive,  (2) 


I.  By  two 

jubtices. 


The  1 8  Eliz.  c.  3.  s.  2.  impowers  two  justices  out  of 
sessions  to  take  order,  as  well  for  the  punishment  of  the 
mother  and  reputed  father,  as  for  the  relief  of  the  parish. 
For  the  latter  purpose  they  may  charge  the  mother,  or 
reputed  father,  with  payment  of  money  weekly,  or  other 
sustentation  for  the  child's  relief.  (3) 


(i)  See  Rex  v.  Luffe,8  East,  193. 
as  to  when  an  illegitimate  chiUi  is  to  he 
considered  as  likely  to  become  charge- 
able.    See  Rex  v.  Alveley?  3  East, 


563.  ante,  178.     Rex  1;.  Nelson,  and 
the  cases  cited,  post.  272.  (i). 

(a)  Rex  v.  De  Brouquens,  14  East, 

277. 


(3}  Ante,  (i). 


An 
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An  order  of  filiation  may  be  made  by  two  justices,  tm-  Though 
der  18  Eliz.  c.  3.  although  the  putative  father  has  been  P^'^ty  bound 
bound  over  to  appear  at  the   quarter  sessions,  under  zance  under 
49  Geo.  III.  c.  6B.  s.  2.     For  that  statute  not  only  sup-  ^.^6^!'*' '"' 
poses  that  such  an  order  may  be  made,  but  requires  that 
the   recognizance  shall   be  discharged,  upon  its  being 
certified  to  the  sessions  in  writing  under  the  hand  of  two 
justices.  ( I ) 

But  they  have  no  authority  to  make  an  order,  where  No  juris- 
the  child  is  born  in  an  extra-parochial  place  (2),  unless  l^^^^l^^^^ 
it  be  an  hamlet  [township]   which  maintains  its   own  chial  place. 
poor.  (3) 

And  where  an  order  is  founded  on  the  18  Eliz.  c.  3. 
it  is  not  required  that  the  parish  officers  should  be  the 
complainants,  for  the  act  gives  the  justices  power  to  make 
such  order  on  the  complaint  of  any  other.  (4) 

An  order  must  in  general  be  made  upon  the  viva  voce  Order  made 
examination  of  witnesses,  and  cannot  be  founded  upon  "oce  testi- 
affidavit  without  such  evidence.  (5)  ""°"y' 

(i)  Yet   the   condition  of  the  re-  in  Rex  w.  St.  Mary's  Nottingham,  it 

cognizance  is  to  appear  at  the  next  ses-  was  thouglit   by  Page,   Probyn,  and 

sions,  and  abide  and  perform  such  or-  Lee,  justices,  al>sen.  C.  J.  a  fatal  ex- 

der  or  orders  "  as  shall  ihen  be  made,"  ception  to  an   order   that    the  com- 

in  pursuance  of  tlie  I i:  Eliz.  plaint  did  not   appear  to  have   been 

(2)  Rex  -rj.  Baker,  i  Bott,  471.  made  by  the  parish  when  the  child 
PI,  588.  Rex -y.  Miticrd,  Cases,  Sett,  was  born,  but  the  contrary  rather  ap- 
150.  I  Bott,  489.  PI.  627.  The  peared,  for  it  was  stated  that  she  was 
6  Geo.  n.  c.  3.  gives  the  justices  juris-  a  casual  poor;  and  by  18  Eliz.  c.  3. 
diction  upon  apphcation  "  by  the  over-  no  parish  but  that  where  the  child  h 
seers  of  such  parish,  or  by  any  sub-  born  has  a  power  given  of  complain- 
stantial  houjeholder  of  such  extra-  ing,  and  she  might  have  been  born  in 
parochial  place,"  i.  e.  to  which  the  a  parish  th&t  lies  in  another  county, 
bastard  shall  be  chargeable,  or  likely  and  then  these  justices  could  not  liave 
to  become  so.  any  power  to  make  their  order.     East, 

(3)  Rex -u.  Mitford,  ante,  (a).  10  Geo.  II.  Ford's  MSS.   13  Ea£t,57, 

(4)  Rex.  v.  Bucknall,  i  Barnard,  (a),  i  Const.  Tit.  Bastard,  sect.  5. 
K.  B.  a6i.  and  see  post.  369     But  (5)  Rex -z;.  Colbert,  Comb.  103. 

s  3  Where 
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Of  the 
ir-other. 


Where  made  upon  the  reputed  father,  the  mothcir'd 
testimony,  if  hving,  is  generally  if  not  always  resorted 
to ;  and  if  she  be  single,  it  is  usually  the  sole  evidence. 


4.  If  the 
mother  is 
(lead,  her 
Examination 
under 
6  Geo.  II. 
sufficient. 


But  where  the  woman  had  been  examined  under 
6  Geo.  II.  c.  3 1,  and  deposed  upon  oath  to  the  reputed 
father,  before  a  justice,  and  afterwards  dies,  her  exami- 

the 


being 


m 


nation  thus  taken  before  a  magistrate, 
course  of  a  judicial  proceeding,  is  admissible  evidence, 
like  the  deposition  taken  imder  the  statute  of  Philip  and 
Mary  ( i ) ;  and  being  admissible,  and  uncontradicted  by 
other  evidence,  it  seems  conclusive,  so  as  to  enable  the 
justices  to  make  an  order  of  filiation.  (2) 


Her  death 
when  suf- 
ficiently 
averred  liy 
reference 
to  make  it 
?»ideuce. 


An  order  purported  by  the  title  to  be  made,  "  con- 
cerning a  female  bastard  child,  born  in  the  township  of 
B.  of  the  body  of  M.  C.  single  woman^  since  deceased," 
and  recited  that,  "  whereas  it  had  appeared  to  them, 
the  said  justices,  as  well  upon  the  complaint  of  the 
churchwardens,  &c.  of  the  township  of  B.  &c.  as  upon 
the  oath  of  R.  T.  of  B.  &c.  that  the  said  M.  C.  about 
six  weeks  ago  then  last  past,  was  delivered  of  a  female 
bastard  child,  in  the  said  township  of  B.  and  that  the 
said  bastard  child  was  then  chargeable  to  the  said  town- 
ship, and  likely  so  to  continue ;  and  further,  that,  upon 
the  examination  of  the  said  M.  C.  upon  oath,  before  A.  B. 
(another  justice  of  peace)  dated  nth  of  May  last  past,  in 
the  presence  of  the  said  R.  T.  the  said  M.  C.  upon  her 
oath,  charged  G.  C.  of,  &c.  with  having  begotten  her 
■w^ith  the  child  of  which  she  was  then  pregnant;  they, 
therefore,  upon  the  examination  of  the  cause  and  cii^ 
cumstances  of  the  premises,  as  well  upon  the  oath  of  the 


(i)  1  &  2  Ph.  &  M.  r.  13.  pie  applies  equally  to  one  before  two 

(2)  Rex   If.  Ravenstone,  5  Term  justices.     See  Rex  1/.  Clayton,  3  East, 

Rep. 373.  where  the  order  was  made  58.  and  ante,  xZ2- 

at  the  quarter  sessions,  but  the  ptinci- 
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said  M.  C.  before  birth  so  taken,  as  aforesaid,  and  also 
upon  the  oath  of  the  said  R.  T.  did  adjudge  the  said 
defendant  to  be  the  reputed  father  of  the  said  bastard 
child,"  &c. 

It  was  objected  to  the  order,  that  the  material  fact  of 
filiation  could  only  appear  by  the  woman's  testimony,  if 
living ;  and,  according  to  Rex  v.  Ravenstone,  by  her  ex- 
amination in  writing,  taken  under  the  statute,  if  dead. 
But  it  does  not  appear  that  she  was  dead  at  the  time  of 
the  examination ;  nor,  if  dead,  that  her  examination  had 
been  taken  in  writing,  unless  by  inference  from  its  being 
stated  to  be  dated ;  and  if  written,  it  does  not  appear 
that  it  was  proved,  or  read  over  to  the  magistrates, 
when  the  order  was  made.  It  rather  seems,  if  any 
evidence  at  all  were  given,  it  was  by  the  parol  testimony 
of  R.  T. 

But  by  Lord  EUenborough,  C.  J. — The  law  has  been 
long  settled,  that  every  intendment  shall  be  made  in 
favour  of  an  order  of  justices.  Now  it  is  not  a  very 
forced  intendment,  that  the  examination  of  M.  C.  which 
IS  described  as  bearing  date  the  i  ithof  May,  &c.  was  in 
writing  ;  for  it  must  be  something  on  which  a  date  could 
be  impressed.  Then  it  must  also  be  produced  to  those 
who  so  describe  it.  Nor  does  it  necessarily  appear,  that 
only  the  fact  of  the  examination  of  M.  C.  was  testified 
by  R.  T.  the  witness  examined ;  for  the  order  goes  on : 
"  And  further,"  &c.  by  which  it  must  be  understood, 
that  it  Jurther  appear^ed  to  the  justices,  that  upon  the 
examination  of  the  said  M.  C.  taken  on  oath,  &c.  in  the 
presence  of  R.  T.  she  charged  the  defendant  with  being 
the  father,  &c.  Then  it  is  not  a  strained  inference  to 
make,  that  the  original  examination,  from  whence  tliis 
appeared  to  the  justices,  was  produced  and  Verified 
upon  the  oath  of  R.  T.     Besides,   this  is  a  case  after 

s  4  appeal 
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appeal  to  the  sessions,  where  it  must  be  taken  that  these 
objections  if  founded  in  fact,  would  have  been  proved 
and  admitted ;  and  that  if  either  not  made,  or  made  and 
over-ruled,  they  were  without  foundation  in  fact.  Then 
if  the  woman  was  dead,  the  proceeding  upon  her  ex- 
amination afterwards  is  fully  warranted  by  Rex  v. 
Ravenstone.  ( i ) 

As  to  the  objection,  that  it  did  not  appear  that  the 
woman  was  dead,  the  contrary  must  be  intended,  for 
the  title  of  the  order  described  M.  C.  as  being  deceased, 
and  she  was  mentioned  in  the  body  of  it  as  the  said  M.  C. 
which  refers  to  the  woman,  said  in  the  title  of  it  to  be 
dead. (2) 

Testimony  It  is  now  settled,  that  where  an  illegitimate  child  is 
woman,  how  charged  to  have  been  begotten  upon  a  married  woman, 
farcompe-  the  justices  need  only  inquire  whether  the  husband's  non- 
bastaidize  access  is  distinctly  provcd  (3).  The  wife  may  in  such 
case  give  evidence  of  the  criminal  conversation ;  but  she 
shall  not  be  permitted  to  prove  the  absence  and  want 
of  access  of  her  husband,  since  there  is  no  necessity 
that  can  justify  her  being  a  witness  to  these  circum- 
stances. (4) 

When 


(i)  Ante,  262.  (2).  till  the   25th  May  1733,  upon  which 

(2)  Rex  w.  Clayton,  3  East,  58.  day  she   was  delivered   of  a   bastard 

(3)  Rex  v.  Bcdall,  2  Stra.  1076.  child,  begotten  by  the  defendant  Read- 
Cas.  Temp.  Hard.  379.  S.  C.  ante,  iiig  :  all  which  was  proved  by  the  eVi- 
Vol.  i.  294.  et  seq.  dence  of  Mary  Alman.    There  were 

(4)  Rex  v.  Reading,  Cas.  Temp,  other  ivitnesses  who  proved  that  the 
Hard.  79.  ante.  Vol.  i.  298.  n.  (3).  husband  was  within  seven  miles  of  his 
Andr.  10.  Ford's  MSS.  states  the  wife  within  that  time."  See  Rex  v. 
facts  of  this  case  thus:  «  John  Alman  Luffe,  8  East,  196.  n.  (2).  Lord 
was  husband  of  Mary  Alman,  and  Ellenborough  agrees  to  the  doctrine  in, 
leaving  her  upon  the  25th  May  1731,  the  text,  but  adds,  «  by  a  parity  of 
had  no  access  to  her  from  that  time  reasoning  it  should  seem,  that  if  slm 

be 


tent  to 
bastard] 
ber  child 
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When  an  order,  therefore,  was  made  upon  the  oath  of 
a  married  woman  alone,  who  swore  that  her  husband  was 
in  gaoi  long  before  her  bastard  child  was  begotten,  and 
ever  since,  and  that  she  had  no  access  to  him,  and  that 
R.  got  the  bastard,  it  was  quashed.  Per  Curiam,  It 
was  said  by  Lord  Hardwicke,  in  Rex  v,  Reading  ( i ),  that 
although  a  wife  may  be  admitted  to  prove  the  fact  of 
adultery,  she  shciil  not  be  admitted  to  prove  that  her  hus- 
band had  no  access,  because  that  can  be  proved  by  other 
persons,  a7id  an  order  of  bastardy  therefore  coidd  not  be 
made  on  her  testimony  alone.  The  case  of  Rex  v.  Bedall  (2) 
differs  from  this,  for  there  were  witnesses  to  prove  the 
husband  had  no  access;  and  as  the  justices  have  de- 
termined solely  on  the  evidence  of  a  wife,   the  order 


Order  upon 
her  single 
testimony 
bad. 


must  be  quashed  (; 


But  if  other  witnesses  are  ex- 


amined to  prove  the  husband's  non-access,  it  does  not 
vitiate  the  order  that  the  wife  is  likewise  examined  to 
that  fact.  (4) 


The  putative  father's  presence,  during  the  woman's 
examination,  is  unnecessary  to  the  validity  of  the  order(  5). 
But  he  must  be  summoned  to  appear  previous  to  an  order 
being  made  (6) ;  and  a  summons  by  another  justice  who 
does  not  join  in  the  order  is  sufficient.  (7) 


be  admitted  of  necessity  to  speak  to 
the  fact  of  the  adulterous  intercourse, 
it  might  be  also  perhaps  competent  to 
her  to  prove  that  the  adulterer  alone 
had  that  sort  of  intercourse  with  her 
by  which  a  child  might  be  produced 
within  the  limits  of  time  which  nature 
allows  for  parturition."  Rex  -v.  LufFe, 
ib.  303. 

(i)  Ante,  264.  (4). 

{%)  Ante,  364.  (3). 


(3)  Rex  V.  Rook,  i  Wils.  340. 

(4)  Rex  v.  Bedail,  ante,  264.  n. 
(3).  Rex  1/.  Luffe,  8  East,  193. 

(5)  Rex  -J.  Upton  Gray,  Cald. 
308.  a  Bott,  479.  PI.  599.  ;  and  see 
Rex  V.  Martyr  and  Fulham,  13  East 
55.  ante,  258.  ^i). 

(6)  Rex  V.  Cotton,  i  Sess,  Cas.  1 79, 

(7)  Rex  -v.  Neale,  i  JBott,  482.  PI. 
605. 

A» 


Father's 
presence 
during  wo- 
man's ex- 
amination 
unnecessary. 

Must  be 
summoned 
previous  to 
making 
order. 
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Woman's 
•xamina- 
tion,  taken 
before  two 
justices. 
May  com- 
rnit  if  she 
refuses  to 
answer. 


As  the  examination  of  the  woman  is  a  judicial  act,  both 
justices  must  be  present  when  it  is  taken  ( i ),  although  it 
is  sufficient  if  one  examine  her  (2).  If  she  refuse  to  be 
examined,  the  justices  may  commit  her  to  prison  (3);  but 
they  must  not  only  be  together  at  the  examination,  but 
when  they  make  and  sign  the  commitment.  (4) 


Adjudica- 
tion without 
examining 
the  mother. 


Father's 
confession. 


If  the  mother  die  previous  to  an  order  of  filiation  being 
made,  and  without  having  been  examined  under  6  Geo.  11. 
c.  3 1 .  one  may  be  afterwards  made  upon  the  reputed 
father,  by  means  of  other  evidence.  Cases  will  rarely  oc- 
cur in  which  justices  can  extract  sufficient  proof  from 
other  sources  to  warrant  them  in  making  it ;  but  when 
such  testimony  does  exist,  as  supposing  the  man  to  have 
acknowledged  the  child  to  be  his,  and  to  have  maintained 
it  as  such,  it  seems  enough  to  warrant  an  adjudication 
that  he  is  the  putative  father.  For  though  the  justice 
cannot  compel  him  to  give  testimony  in  this  case,  yet  there 
is  no  fault  in  admitting  him  to  do  it.  (5) 


The  bastard  likewise  may,  if  competent  in  other  re- 
spects, be  examined   upon   oath;  for  though  it  would 


(i)  Rex  V.  Beard,  a  Salic,  478. 
1  Bott,  477.  ri.  594.  Rex  V.  West, 
6  Mod.  180.  1  Bott,  478.  PI.  595. 
Billings  v.  Prinn,  1  Black.  Reji. 
1017.     1  Bott,  478.  PI.  598. 

(a)  Rex  1;.  West,  ante,  (i). 

(3)  This  appears  to  be  taken  for 
granted  in  Billings  -v.  Prinn,  ante  (i). 
As  to  the  form,  see  ante.  Their 
right  to  commit  seems  undeniable, 
where  there  is  a  refusal  to  answer  on 
inquiry  respecting  the  putative  father, 
under  49600.  HI.;  for  such  ques- 
tions do  not  tend  to  criminate  the  wo- 
man. But  it  does  not  seem  decided, 
whether  magistrates,  when  proceeding 
under  i8  Eliz.  c.3.  can  compel  a 
woman  to  answer  questions  which  go 


to  prove  her  to  be  the  mother  of  an 
illegitimate  child,  as  her  answers 
may  subject  her  to  both  civil  and  ec- 
clesiastical punishment.  A  distinction 
however,  may  arise  where  the  woman 
resides  with  the  child,  and  both  are 
chargeable,  for,  in  that  case,  the  right 
to  examine  seems  incident  to  the  right 
to  inquire  into  their  settlement  as 
paupers.  See  ante,  and  also  the 
Vagrant  Act  ;  and,  indeed,  possession 
of  the  child  seems  to  amount  to  pre. 
sumptive  evidence,  that  the  woman 
who  has  it,  is  the  mother. 

(4)  Billings  -v.  Prinn,  ante,    (i). 
But  see  ante.  Vol.  i.  50. 

(5)  Rex  v.  St.  Mary's   Notting- 
ham, 13  East,  57. 

be 
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fee  ridiculous  to  examine  her  as  to  the  certainty  of  her  fa- 
ther, yet  she  may  properly  enough  beexciminedas  to  some 
circumstances  relating  to  it ;  as,  whether  the  man  when 
accused  with  it,  hadaciinowledged  the  child  to  be  his ;  or 
whether  it  was  constantly  reputed  to  be  so,  and  such 
like,  (i) 

If  the  party  obeys  the  summons  and  appears,  he  may  Defendint-i 

make  his  defence  against  the  charge.     But  if  he  will  not  to'the^^sum- 

attend  himself,  there  is  no  reason  that  the  justices  should  '"^"'• 

hear  any  witnesses,  or  defence  made  for  him;  for  if  that  if  he  do  not 

were  allowed,  no  oiFendor  of  this  sort  would   appear.     It  ^pp®^"^  *^^" 

'  ^^  make  no  de- 

is  but  as  this  court  (2)  does,  when  orders  of  bastardy  are  fence. 

removed  hither  by  certim-ari,  which  never  allows  any  ex- 
ceptions to  be  taken  to  the  order,  unless  the  party  attend 
in  person.  (3) 

If  the  justices,  upon  hearing  the  evidence  on  both  sides,  ^^^^^  °f 
are  satisfied  that  the  person,  charged  in  the  woman's  ex-  when  made^ 
amination,  is  father  of  the  child,  they  should  proceed  to 
fix  him  with  it,  by  an  order  of  filiation.     It  may  be  made 
at  any  distance  of  time,  as  fourteen  years  after  the  child 
is  born  (4),  and  notwithstanding  the  mother's  death.  (5) 


SECT.   V. 

Form  of  an  Oi'der  of  Filiation,  (6) 

I.  An  order  may  include  more  bastard  children  than  i.  Ordw 
one,  if  begotten  by  the  same  father  upon  the  same  mo-  ^'^  par^j, 

(i)  Rex  -v.  St.  Mary's  Nottingliam,  373.     ante,  262.  (a),  alio  Rex  v.  St. 

r'T^  East, 5 7.  Mary's  Nottingham,  ante,  (l).  where 

(2)  The  Kins;'s  Bench,  tlie  daughter   when  affiliated  was  ^s 

(3)  Rex  i^Neal,  i  Bott,  482.  PI.  years  old. 

605.  (6)  See  ante,  Title  Order  of  Re- 

(4)  Rex  1/.  Miles, I  Sess.  Cas.  77.     moval,  188,  et  seq.,  and  of  Mainte- 
{^)  Rex  i/tUavenstone, Term  Rep,    nance,  23:.  fcc. 

ther. 
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and  include    ther  ( I ).    So  likewise  it  may  be  made  upon  the  mother ( 2) ; . 
their  chil-      ^^^  ^^  ^^J  ^^  ^  joiiit  order  upon  the  mother  and  reputed 
^len.  father,  requiring  each  of  them  to  pay  a  certain  proportion 

of  the  child's  maintenance  (3).  And  in  one  case,  an  or- 
der that  the  mother  should  maintain  her  child  till 
seven  years  old,  and  the  father  should  allow  is.  per  week 
during  that  time,  was  quashed  for  another  defect,  but  no 
objection  was  taken  on  this  account.  (4) 

2.  State  the       2d,  An  order  must  state  the  authority  of  the  justices. 

lUStlCGS  lU-        

risdiction.  The  couuty  therefore  should  be  set  forth,  to  shew  that 
ihe  coun-  the  fact  arose  where  they  have  jurisdiction.  But  if  it 
Sufficient  in  appear  in  the  margin,  that  is  sufficient.;  for  the  reason 
margin.  ^^^^  ^^  county  shoLild  be  in  the  margin,  is  to  shew  that 
By  justices    the  fact  arose  within  the  justices'  jurisdiction  (0-     And 

01  a  liberty.        .  _  i         ,  .     i  •        •  c 

where  an  order  appeared  to  be  made  by  two  justices  or 
the  liberty  of  the  tower  of  London,  which  has  a  separate 
commission  of  the  peace,  with  officers,  and  quarter  ses- 
sions of  its  own.  Lord  Hardwicke  observed,  I  do  not 
know  whether  the  want  of  an  averment  in  what  county 
the  liberty  is,  be  an  exception  on  18  Eliz.  c.  3. ;  however, 
that  is  fully  cleared  up  by  3  Car.  L  c.  6.  [6) ;  and  the 
court  held  the  original  order  good  as  to  this  exception.  (7) 

Must  be  An  order  must  be  made  by  two  justices,  but  is  good  if 

two  or  more  j     i  /  r>  \ 

justices.       made  by  more.  (8) 


(i)  Rex  ^.  Skinn,  I  Bott,  470.  PI.  (5)  Rex   v.    Messenger,  i   Bott, 

587.  491-  PI-  6.33- 

(2)  Rex  -v.  Ellen  Taylor,  3  Burr.  (6)  Wliicli  gives  justices  of  a  ii- 
2679.  Herty  the  same  jurisdiction  as  justices 

(3)  Comb.  232.  of  a  county. 

(4)  Rex  f.  Willey,  1  Bott,  490.  (7)  Rex  -y.  Messenger,  ante,  (5). 
PL  682.  See  also  Reg.  1/.  Collins,  (8)  An  order  made  by  five  justices. 
XI  Mod.  178.  But  in   Burnell's  case,  Ration's  case,  a  Salk.  477. 

1  Vent.  48.   and  in  Sherman's  case, 
lb.  211.  such  orders  were  held  bad. 

1 3  And 
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And  it  need  not  appear  that  they  were  justices  in  or  Need  not  be 
next  the  limits  where  the  parish  church  is ;  for  the  words  "^^f^^  ^""'"* 
of  the  statute  are  only  directory,  and  were  so  held  in  Rex 
V,  Rooke.  ( I ) 

3d,  It  is  generally  expressed  to  be  made  upon  the  com-  3-  Need  not 


plaint  of  the  churchwardens  and  overseers,  but  this  is  not 


be  on  com- 
plaint of 

necessary.  (2)  cimrchwar- 

^     ^    '  .         .  dens,&c. 

4th,  It  is  usual  and  proper  to  state  that  the  defendant  4.  Proper 
was  summoned,  and   that  he  either  appeared  in  conse-  esse"tLi 
quence  thereof,  or  neglected  to  do  so.     But  it  is  not  in  ^^  ^'-^^'^  the 
strictness   necessary   that   this  should  be  averred  on  the  summons. 
face  of  the  proceeding,  as  the  court  will  intend  that  he 
was,  unless  the  contrary  appear.  (3) 

5th,  The  examination  of  the  woman  on  oath,  as  to  her  5.  Woman's 
delivery  of  a  child,  and  by  whom  it  was  begotten.  (4)         examuu- 


6th,  It  must  state  the  sex,   or  else  the  name  of  the  5.  child' 
child.  (5)  sex. 


7th,  It  must  appear  from  the  words  used  by  the  jus-  ^.  ^^^  g^, 
tices  that  the  child  was  born  in  that  parish  for  whose  re-  j^^^ge.it 
lief  the  order  is  made ;  for  the  birth  is  the  foundation  of  parish. 
the  jurisdiction,  it  being  to  that  parish  only  the  child  can 


(i)  Rex'y.   Skinn,  i   Bott,  470.  (3)  Rex  t;.  Clegg,i-Str.  475.  Rex 

PI.  587.  Rex -y.  Baker,  S.  P.  ib.  471.  i;.i  Claytr.n,   3  East,    58.,     and  the 

PI.  588.      And  see  Rex  v,   Crosse,  cases  then  cited,  respecting  similar  cr- 

Comb.    289.     where   this   exception  ders  made  by  justices  of  the  peace, 

was  taken  to  an  indictment,   for    re-  upon  other  subjects.     See   also   Rex 

fusing  an  apprentice,  and  over-ruled.  1;.  Hawkins,  Poor  Set.  127. 

(a)  Rex  T/.  Fox,  6  Term  Rep.  148.  (4)    But  see  how   far  this  applies 

Rex  i;.Buckall,  I  Barnard,  K.B.  261.  where   the  mother  is  married,  ante. 

Rex  -7/.  Baker,  i  Bott,  471 .  PI.  588.  ^64,  &c. 

But  Rex  <:;.  Nottingham,  a  Bott,  478.  (j)  Rex  1;.  England,  i    Str.  503. 

PI.  597.  is  contra,  :inte,  2,61.  (4).  Tt  is  most  usual  to  state  the  sex,  but  I 

have  quoted  the  case  as  reported. 

be 
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Allegation 
thereof  ill- 
sufficient. 


be  ultimately  chargeable  ( i  )*  An  allegation  in  the  corh- 
plaint,  without  adjudication  or  words  of  the  justices,  from 
whence  the  place  of  its  birth  can  be  collected,  is  insuf- 
ficient, for  the  complaint  may  be  untrue  (2).  An  order 
ran  in  this  form :  "  We  A.  and  B.  two  justices  of  the 
borough  of  L.  residing  within  the  limits  where  the  parish 
church  is,  within  which  parish  the  child  was  born,  do," 
&c.  and  quashed ;  for  it  only  avers  that  the  justices  dwelt 
in  the  parish  in  Vhich  the  child  was  born,  which  might 
not  be  that  to  which  the  relief  was  ordered.  (3) 


But  formal        gui;  ^  formal  admdication  is  unnecessary.     It  is  suffi- 

adjudication       .  ._,  *"  i        •       i  j 

unnecessary  cient  lilt  appear  any  where  upon  the  order  in  the  words 

w'ri"^"'^^'  of  the  justices  (4).     An  order  in  the  following  form  was 

held  good:  "  The  order  of  us,  L.  and  D.  two  justices, 

&c.  residing  near  the  parish  of  H.  concerning  a  bastard 

child  of  E.  G.  born  in  the  said  parish  of  H."  and  adjudge 

^        ing  J.  T.  "  to  be  the  father  of  the  $aid  child.  (5) 

And 


(i)  Rex  T.  Ciiddiiigron,  I  Bolt, 
4S8.  PI.  621.  Rex  nj.  Willey,  %  Butt, 
490.  PI.  632.  Anon.  Styles,  368. 
Rex  V.  Childers,  1  Barnard,  K.  B. 
326.  Rexi;.  Baker,ib.  471.  PI. 588. 
Where  an  order  was  intitled  thus : 
'*  The  order  of  us,A.  B.  .and  CD. 
justices, &c.  concerning  a  bastard  child 
lK>rn  in  the  foreign  of  R.  in  the  parish 
of  R.  and  chargeable  thereto,  of 'which 
the  churchwardens  and  overseers  of  the 
foreign  of  R.  have  made  complaint 'y  it 
was  quashed,  because  the  birth  is  only 
in  the  title  of  the  order  and  complaint 
of  the  officers.  In  that  case,  the  chief 
justice  is  made  to  say,  *'that  if  there 
be  no  adjudication  that  the  childis  born 
in  the  parish,  the  order  is  bad,"  post, 
a 7 a.  (4).  See  also  Rex  -v.  St  Mary's 
NottJngbam,i3East,^7.aBte,j67.(i). 


(2)  Rex  f.  Godfrey,  2  I.d.  Raym. 
1362.  Rex  -v.  Stanley,  Cald.  17a. 
I  Bott,  495.  PI.  641.  Rex  v.  Church- 
wardens of  Hexham,  I  Bott,  489.  PI. 
630.  where  the  order  was  made  upon 
the  parish  officers  to  maintain  it  until 

the  mother  should  be  able  to  provide 
for  it,  the  mother  not  being  able  to 
keep  it,  the  father  unknown,  and  the 
child  likely  to  perish  ;  and  quashed,  it 
not  appearing  that  the  child  was  born 
there. 

(3)  Rex  v.  Butcher,  1  Str.  43  7» 
I  Bott,  491.  PI.  631. 

(4)  Per  Denison,  Just,  in  Rex  v. 
Fox,  6  Term  Rep.  150. 

(5)  Rex  V.  Fox,  I  Bott,  492.  PI. 
637.  In  the  report  of  this  case,  from 
Lord  Kenyon'sMS.  the  order  was  to 
the  foIIowiBg  effect :  "  The  order  of 

m 
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And  an  order  which  recited  that  the  child  was  bap-  ^^^^^'  /.f- 

,  citing  chud 

tized  in  the  parish,  and  did  not  adjudge  that  it  was  born  baptized  in 
there,  was  confirmed.  For,  as  the  order  says,  "  she  was  jJ^g'^/^Q^J 
delivered  of  a  child  baptized  in  the  parish,"  that  by  a  rea-^ 
sonable  construction  may  be  taken  to  be  the  place  of  the 
birth  of  the  child:  and  as  to  its  being  recited,  that  is 
sufficient;  for,  in  orders  of  removal,  it  is,  "  "dcher-eas  upon 
complaint^^^  and  that  is  looked  upon  as  affirming  a  fact 
done;  so,  "  whereas  such  a  child  was  baptized  in  such  a 
parish,"  is  a  sufficient  affirmation  of  the  fact  (i).  Like- 
wise where  it  was  excepted  to  an  order  that  it  is  no  other- 
wise affirmed,  that  the  child  was  born  in  G.  than  by  a 
"  whereas,"  which  is  a  recital  only.  Per  Curiam,  The 
whole  order  is  the  words  of  the  justices,  and  in  this  case 
a  sufficient  adjudication  of  thp  fact.  (2) 


8,  Also  it  has  been  held  that  if  it  appear  by  the  order,  Adjudge  the 
that  the  bastard  was  examined  upon  oath,  and  conse-  settiemenf, 
quently  that  being  old  enough  to  be  sworn,   she  might  whea. 
liave  gained  a  settlement  for  herself,  the  justices  should 
adjudge  the  parish  to  be  the  place  of  her  last  legal  settle- 
ment. (3) 


us  I^.  and  D.  two  jimice?,  &c.  residing  njords  of  the  justices^  (which  is  the  case 

near  to  the  parish  of  H.  concerning  a  herC;)  it  is  sufficient. 

male  bastard  child  of  £.  G.  born  in  the  (i)  Rex  v.  Moravia,  i  Eott,  491. 

said  parish    of  H."       The  objection  PI,  636. 

taken  to  this  part  of  the  order  was,  (2)  Rex  f.  Gravesend,  I  Botf,49i. 

that  it  is  not  adjudged  that  this  child  PI.  635.     and  that  an  express  adjudi- 

was  born  in  the  parish  of  H.  but  only  cation  appeared  on  the  proceedings  iK 

so  said  in  the  title  of  the  order.     But  this  case,   see    Rex  v.   Pitts,    post, 

over-ruled,  for  it  need  not  be  in  the  (  ). 

adjudication,  Rex  -y.  Redshaw,2a  G.  II.  (3)  Rex  v.  St.  Mary's  Nottingham, 

Rex  V.     Rooper,    a6   G,  II.    and  Ford's  MSS.   15  East,  57- (^)   ante, 

it   is  clearly  settled,  that  if  it  appear  ^67.  (5). 
la  any  part  of  the  order  and  in  tie 

%,  It 
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9.  Must  aver       9.  It  should  state  the  child  to  be  chargeable,  or  likely 
abie!^  ^^"      *^  become  so,  to  the  parish  ( i ),  and  the  order  made  for 
its  rehef. 


An  order  was  quashed  because  it  was  not  said  that  the 
child  was  chargeable  to  the  parish,  but  to  the  hamlet. 
But  if  it  was  an  hamlet  that  maintained  its  own  poor, 
it  had  been  good  (2).  So  one  ordering  the  father  to 
maintain  the  child,  "  for  the  relief  of  the  governor  and 
guardian  for  the  poor  of  Colchester,"  and  not  saying 
"  for  the  relief  of  the  poor,''  was  quashed.  (3) 

An  order  was  entitled  thus :  "  The  order  of  us  A.  B. 
and  C.  D.  justices,  &c.  concerning  a  bastard  child  born 
in  the  Foreign  of  Ryegate,  in  the  parish  of  Ryegate,  and 
chargeable  thereto,  of  which  the  churchwardens  and 
overseers  of  the  Foreign  of  Ryegate  have  made  com- 
plaint. It  was  objected,  that  it  is  an  extra-parochial 
place  i  for  it  appears  that  the  child  was  born  in  the 
Foreign  of  Ryegate.  Ansxver,  It  is  alleged  to  be  within 
the  parish.  The  Foreign  of  Ryegate  is  the  parish  of 
Ryegate."  But  the  order  was  quashed,  upon  this  and 
another  exception.  (4) 

9.  Adjudge         It  must  adjudge  the  party  to  be  the  reputed  father 
bf Uif  re-  ^°  ^^  *^^  ^^^^  bastard  child.     An  order  which  pursued  the 
puted  father,  form  in  Burn  (5),  with  the  omission  of  the  clause  follow- 
ing, "  We,  therefore,  upon  examination  of  the  cause  and 
circumstances  of  the  premises,  as  well  upon  the  oath  of 


fi)  Comb.  39.     Rex  "L-.  Nelson,  i  (3)  Rex  -y*  Hewlett,  iBott,  491. 

Vent.  37.     But   Rex   -v.   Matthews,  PI.  634.     i  Wils.  35.  S.  C. 

Salk.  47J.  Anon.  10.  Mod.  84.  contra.  (4)  Rex  -v.   Baker,   i  Conet.  476. 

For  it  is  self-evident,  that  every  bas-  PI.  626.  ante  271.  (i). 

tard  child  is  become  chargeable,  (5)  i  Burn's  Justice,  tit.  Bastard, 

(a)  Rex   1/.   Mitford,    Cas.  Sett. 


150.    I  Boti,  489.  PI.  627. 


the 
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the  said  A.  B.  as  otherwise,  do  hereby  adjudge  him  the 
said  C.  D.  to  be  the  reputed  fiither  of  the  said  bastard 
child,"  was  quashed,  as  not  adjudging  C.  D.  to  be  the 
reputed  father,  notwithstanding  the  recital  in  the  preced- 
ing part,  "  Whereas  it  appears  to  us,"  the  said  justices, 
&c.(i) 

10.  The  adjudication  must  appear  to  be  made  by  both  lo.Adjuv 
justices.     Two  magistrates  made  an  order,  and  when  it  i^Q^hTui.  ^ 
came  to  the  adjudication,  it  was,  "  we  the  said  justices  tioes. 
doth   adjudge,"    instead  of  "  do  adjudge."     After  the 
case  had  depended  two  terms  on  this,  objection,   and 
been  several  times  stated,  and  the  record  in  Rex  v.  Tul- 
wood  examined,  the  Court  on  the  objection  quashed  the 
order.  (2) 

I  r.  If  the  reason  assigned  for  the  adjudication  be  in-  n.  Need 
sufficient,  the  order  is  bad.  reason  fo- 

the  adjiidi- 

Upon  an  order  of  bastardy,  it  was  stated,  that  the  hus-  if  it  assign 
band  ha<l  been  absent  six  years,  and  that  durincr  his  ab-  °"^  msuffi- 

cient   It  IS 

sence,  the  defendant  had  carnal  knov/ledge  of  the  wife,  bad. ' 
and  therefore,  we  adjudge  him  to  be  the  putative  father. 
But  by  the  Court,  this  order  must  be  quashed ;  for  his 
lying  with  her  is  not  a  sufficient  reason  to  infer  him  the 
father  of  this  child ;  and  though  the  justices  need  ?iot  shew 
the  ground  they  go  upon,  yet  if  they  do,  and  it  apvears  no 
sitfficient  ground,  their  order  will  be  bad,  (3) 

1 2.  It  must  specify  the  sum  whic]i  it  requires  the  party  i*-  M^sJ 
to  pay  in  relief  of  the  parish.     It  may  direct  a  weekly  mainte- 
payment  to  be  made  on  a  particular  day  in  the  v/eek,  al-  ""^.y®  ^°  ^^ 


(i)  Rex  1;.  Pitts,  Doug. 662.  (3)  Rex   -y.  Broun,    %  Str.  811 

(2)  Rex  1;.  Weston,  a  Ld.  Raym.    post.  783.  (4). 
1198. 

VOL.11.  T  .         '  though 
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though  the  first  week  from  making  the  order  is  not  com- 
plete on  that  particular  day  ( i ) ;  and  if  no  day  be  men- 
tioned, it  is  payable  at  the  commencement  of  the  week  (2). 
And  if  it  directs  that  a  certain  sum  be  paid  towards  the 
expences  of  the  parish  on  account  of  the  child,  it  will  be 
good,  although  it  do  not  particularize  what  the  expences 
Order  of       were(3).     An  order  requiring  the  defendant  "to  pay 
sum  in  ixt%%  yliyvq  pouuds  in  gross  immediately  upon  sight  of  the  order, 
fences.         and  after  that,  so  much  weekly,"  is  good ;  for  the  gross 
might  be  only  for  indemnifying  the  parish  for  money 
Instances  of  previously  expended  (4).     So  likewise  one  for  a  sum  in 
such  orders    ^^[q^<^   «  for  maintenance  and  other  incident  charges  ( c  ).'* 

sustained.        o  '  i   .  i  n  b      \JJ 

But  if  it  had  only  stated  it  to  be  "  for  mamtenance,"  it 
had  been  too  general  (6).  So  an  order  adjudging  3 61. 
to  be  paid,  part  whereof  had  already  been  paid,  for  the 
maintenance  of  the  child,  and  other  incident  charges  and 
expences,  held  good.  For  the  words,  "  other  incident 
charges,"  must  bo  incident  to  the  maintenance ;  and  the 
rather,  as  a  part  thereof  is  already  paid.  Wright  J. 
said,  that  at  first  he  was  of  a  different  opinion,  and 
thought  the  words,  "  incident  charges"  extremely  gene- 
ral ;  but  on  looking  into  it,  he  found  there  were  orders 
as  general  as  this  is.  (7 ) 

An  order  to  the  putative  father  "  to  pay  the  church- 
wardens and  overseers  of  the  parish  50s.  for  the  midwife, 
and  other  charges,  and  for  the  maintenance  of  the  child 

(i)  Rex  V.  Weston,  1  Bott,  487.        (4)  Rex  <u.  Odam,  i  Salk.ia4. 
PI. 619.    and  quaere  if  the  payment         (5)  Rex  v.  Gravesend,  i  Bott,49i. 

should  not  be  weekly  as  the  statute  PI.  635.  upon  the  authority  of  Reg.  v. 

directs.     For  Semb.  an  order  to  pay  Odham,  and  see  Rex  v.  Eve,  a  Show, 

monthly  is  bad.     Rex  1;.  Sharpe,  i  ^56..    But   Rex  nj.  Colbert,  i   Bott, 

Sid.  aaa.  but  adjourned.  486.  PI.  6 15.  is  contra. 

(2)  Rex  V.  Fearnley,  1  Term  Rep.         (6)  Rex  -v.  Gravesend,  ante,  (5). 
316.  ante,  134.  (?)  Rex  v  Moravia,  i  Bott,  49  j. 

(3)  Rex  v.  Skinn,   i  Bott,  ^-jo.  PL  636. 
PL  587. 

from 


t 
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from  its  birth,  till  the  day  of  making  the  order,  and  from 
that  day  so  much  a-week,  so  long  as  the  child  shall  con- 
tinue chargeable,"  is  good ;  although  it  is  not  adjudged 
that  so  much  as  50s.  had  actually  been  expended  by  the 
parish.  For  the  justices  may  indemnify  the  parish  in 
gross,  for  the  charges  of  lying-in,  and  other  incidental 
charges,  and  the  charges  of  the  midwife,  &c.  fall  upon 
the  parish  ( I ).  And  it  need  not  state  by  whom  the  May  order 
money  is  disbursed  (2).     It  is  likewise  no  objection  that  ^^^^  "loney 

it  orders  the  money  to  be  paid  to  the  overseers.  (3)  to  the  over- 

seers. 

13,  In  some  cases,  the  court  of  king's  bench  seem  to  13.  should 
have  quashed  an  order,  where  the  sum  thereby  required  o^^er  rea- 
to  be  paid  was  either  unreasonably  small,  or  excessively  mainte- 
large.  (4)  "'""• 

14.  The  justices  have  power  to  order  the  parent  to  14.  should 
pay  so  far  as  is  necessary  to  indemnify  the  parish  for  the  maintenance 
expence  of  maintaining   the  bastard,  but  no  further,  to  time, 
The  payment,  therefore,  should  be  limited  in  the  order  chargeable, 
to  such  time  as  the  child  shall  be  a  burthen  upon  the 

parish.  An  order  to  pay  so  much  a-week  indefinitely, 
is  bad  (5).  The  usual  form  is,  "  during  so  long  a  time  as 
the  said  bastard  child  shall  be  chargeable  (6) ;"  or  if  it  be 
"  till  it  shall  be  no  longer  chargeable,"  it  is  good  (7). 

(i)  Rex  f.  Fox,  1  Bott,  493.   PI.  order  the  money  to  be  paid  to  two  or 

638.      But   see  Rex  v.  Sherman,  i  three  of  the  inhabitants,  so  now  they 

Vent.  aio.  may  to  the  overseers. 

(a)  Reg.  V.  Smitli,    i  Bott,  487.         (4)  An  order  to  pay  ad.  a-week, 

PI.  6 1 8.  quashed ,  as  too  small.  Rex  •:».  Perkasse, 

(3)  Rex    V,  Weston,    Salk.  laa.  i  Sid.  363.    Also,  an  order  to  pay  7s. 

The  objection  was,  that  by  the  order  a-week,  24  Car.  II.  quashed,  as  exces- 

the  father  was  dire<?ted  to  pay  to  the  sive,  Rex  'v.  Sherman,  i  Vent.  aiO. 
overseers  of  the  poor^  and  that  it  ought         (5)  Rex  -v.  Matthews,  a  Salk.  475. 
to  have  been  to  the  inhabitants  of  the         (6)  It  is  the  right  way.     Per  Lee, 

parish  generally ;    but  the  Court  were  C.J.     Newland  -y.   Osman,    I  Bott, 

of  opinion,  that,  as  before  the  insti-  460.  PL  574. 
tution  of  overseers,  the  justicei  might         (7)  Rex  v.  Johnson,  Comb.  69. 

T  2  So         ' 
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If  while  two  So  it  is  well  enough,  if  it  directs  4s.  a- week  to  be  paid, 

chargeable     during  SO  long  as  the  two  female  bastard  children  shall 

good.  ^)g  chargeable,   without  specifying  how  much  for  each ; 

Orders  till     for  if  either  die,  the  party  is  discharged  ( i ).     But  orders 

at  a  certain    ^^equiring  the  payment  "  till  the  child  was  eight  years 

age  held        old  (2),"  or  "  nine,  if  it  should  so  long  live  (3),"  or  till 

twelve  years  old  (4),  have  been  held  good,  because  it 

cannot   be  intended   to   be   able  to  provide  for   itself 

sooner. 

Yet  it  seems  to  have  been  plausibly  objected  in  the  first 
of  these  cases,  that  possibly  the  child  might  gain  a  settle- 
ment, or  a  person  might  give  him  an  estate,  or  his  father 
might  take  him.  But  the  Court  thought  these  possi- 
bilities too  remote.  (5) 

Such  orders,  gut  an  order  to  pay  3s.  weekly,  "  till  the  child  attains 
the  age  of  fourteen  years,  was  held  bad  (6)."  And  in 
one  case,  an  order  adjudging  the  reputed  father  to  pay 
so  much,  till  the  child  be  of  seven  years  of  age,  was 
quashed ;  for  they  cannot  charge  the  father  for  any  cer- 
tain determinate  time,  but  as  long  as  the  child  shall  be 
chargeable  to  the  parish.  (7) 

15.  Cannot  1 5.  Further,  the  justices  cannot  order  a  sum  to  be 
in  gross  to"^  P^^^  ^^  ^  future  day  for  a  particular  purpose,  as  for  bind- 
be  paid  at     Jng  the  child  apprentice,  for  perhaps  it  may  never  be  ne- 

(i)    Rex  1/.   Skinn,  i  Bott,  470.  (5)  Smith's   case,  ante.  (z).     But 

PI. 3 8 7.  see  the  reasoning  of  Twisden,  J.  Rex 

(a)  Smith's  case,    Poor,  Sett.  64.  7;.  Sherman,  1  Vent.  2,1c. 

See  also  Comb.  282.  (6)  Rex  v.  Barebaker,  a  Salk.  486. 

(3)  Rex -y.  Street,  2  Str.  788.  Semb.     Rex  ?/.  Sharpe,  i  Sid.  22a. 

(4)  Rex  v.  Buckall,  i  Barnard.  (7)  Rex  v.  Brown,  2  Silk.  480. 
K.  B.  261.  But  Barwell's  case,  i  and  see  the  reasoning  of  Twisden.  J. 
Vent.  48.  is  contra,  and  in  Reg.  t.  ante,  (5),  and  the  cases  cited,  supra, 
Collins,  11  Mod,  178.    Reg.<y.  Atkins  n.  (4). 


jb.  172.  orders  to  pay  till  child  he  ten 
years  old,  quashed  for  this  defect. 


cessarv. 
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cessary  ( i ).  And  if  the  order  dire6l  that  the  putative 
father  "  shall  give  security  to  the  parish  to  perform  the 
order,"  it  is  bad  as  to  that.  (2) 

16.  By  49  Geo.  III.  c.68.  s.  1.4.  the  putative  father  16.  Nor  fa. 
is  made  Hable  to  pay  all  reasonable  charges  and  expences  jecuHu'^'^^ 
incident  to  the  birth  of  the  child,  and  also  the  reasonable 
costs  of  apprehending  and  securmg  him,  and  likewise 
those  of  the  order  of  filiation,  all  which  are  to  be  at  the 
discretion  of  the  justices  or  court  making  the  order  of 
filiation,  who  are  authorized  to  order  payment  of  the 
whole  or  part  thereof,  provided  that  the  costs  of  appre- 
hending and  securing  the  father  and  of  the  order  of 
filiation  shall  not  in  any  case  exceed  i  ol.  But  to  render 
him  thus  liable  the  child  must  be  born  alive;  for  all  the 
provisions  in  the  several  statutes  respecting  bastardy 
assume  that  the  child  is  born  alive,  and  many  provisions 
in  this  as  well  as  the  former  acts  are  inapplicable  to  a 
dead  child.  (3) 


SECT.  VI. 

Of  Orders  of  Filiation  by  the  Justices  at  their  Quarter 
Sessions, 

Before   3  Car.  I.  c.  4.  the  sessions  had  no  authority 
to  meddle  in  the  case  of  bastardy,  till  the  two  next  jus-  P^^**"  j")' 
tices,  according  to  the  statute  of  18  Eliz.  c.  3.  had  made 


(i)  Rex    "J.   WlUey,   i  Bott,  490.  Res -y.  Eve,  2  Show,  256.     See  Rex 

PI.  632.     Rex  v.   Brown,   Comber-  v.  Sharpe,   i  Sid.  222.     Smith's  case, 

bach,  448.     Rex  -y.  Atkins,  II  Mod.  2  Bulst.  342.      Also  post.  284.  (l). 

172.  S.  P.  (3)  Rex  X'.  De  Broutiiiens,  14  East, 

(2)    Rex   V.   Fox,     I   Bott,  472.  277, 
PI.  590.  and  the  cases  in  the  margin. 

T  3           '                              an 
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an  order  therein ;  and  then,  and  not  before,  the  justices 
in  sessions  might  make  a  new  order,  &c.  otherwise  not(  i ). 
But  they  have  authority  to  make  an  original  order  in 
such  cases,  under  the  first-mentioned  statute.  ( i ) 


Orders  of  Original  orders  of  this  sort  are  not  commonly  made  at 
sessions  scssious ;  the  usual  way  being,  to  bring  the  matter  before 
^^^^'  that  court  by  way  of  appeal,  from  an  order  of  two  jus- 

tices (2}.  The  same  formality  and  precision  is  required 
in  orders  of  this  kind  when  made  there,  as  if  they  had 
been  made  by  two  magistrates  out  of  session. 

Must  sum-  It  is  essential  to  right  and  justice,  that  the  party  should 
mon  party.  ^^  summoned  previous  to  their  making  an  order  upon 
Order  t)eed  ^^^  J  ^^^  that  summons  need  not  be  set  forth  on  the  face 
not  set  it  of  the  proceeding,  as  the  superior  court  will  presume 
there  was  one,  unless  the  contrary  appear.  (3) 

Order  on  Where  the  putative  father  was  apprehended  upon  a 

constable       warrant,  and  the  constable  let  him  escape,  an  order  of 

and  the  mo-  .  _  ^  , 

ther,  quash-  sessious  made  upon  the  constable,  to  pay  3I.  towards  the 

coimable^^^  expenccs  the  parish  had  been  at,  and  is.  a  week  towards 

the  maintenance  of  the  child,  and  the  mother  to  pay  6d. 


(i)  Slater's  case,  Cro.  Car.  471.  Str.  475.  Rex  1;.  Greaves,  Dougl.  63'Z' 
1  Bott,498.  PI.  727.  The  authority  Rex  v.  Price,  6  Term  Rep.  147- 
cf  the  sessions,  where  it  is  not  express-  (3)  They  are  said  to  be  very  rare- 
ly given  by  statute,  is  thus  declared  by  Per  Pratt,  C.  J.  Rex  m.  C  e  g. 
Lord  Hardwicke  :  «=  If  authority  be  ante,  (2).  But  the  practice  seems  to 
given  to  two  justices  of  peace,  to  do  an  have  altered  in  this  respect,  in  some 
act,  and  no  appealis  given  them,  it  counties,  since  6  Geo.  IF.  c.  31.  was 
may  commence  at  sessions  ;  but  if  an  passed. 

appealbegiven,  then  it  cannot   be  be-  (4)     Rex     v.     Clcgg,    ante,    (2). 

gun  at  sessions.     Rex  v.  Bartlett,  i  Pratt,  C.  J.  at    first  contra.     Rex -y. 

Eott,  306.     11.320.  Claytcn, 3East, 58.  and  see  ante, 269. 

(2)  Slater's  case,  supra, (t).  Wood's  (3).  Rex  v,  Hawkins, Poor  Sett.  127, 


case,  2  Bulst.  ^5$.  Rex  v.  Messenger,    contra. 
I  Eott,  491.  PI.  633.   Rex  'V.  Clepg,  i 


a-week. 
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a- week,  was  quashed,  as  to  the  constable,  the  justices  not 
having  authority  to  make  it,  but  confirmed  as  to  the 
mother,  (i) 

It  seems  as  if  the  justices  may  at  the  same  sessions  Mayqnash 
quash,  upon  appeal,  an  order  of  bastardy  made  by  two  p^af'^and^^" 
justices,  and  also  make  an  original  one  upon  another  per-  make  ano- 
son,  for  the  same  child.  (2) 


SECT.  VII. 

Of  appealing  against  Orders  of  Filiation  aiid  Maintenance. 


The  appeal   mven  by  the  18  Lliz.  c.  Q.to  the  party  Appeal  t^ 
accused,  arose  only  irom  his  being  bound  over  to  the  ses-  sions. 
sions,  and  the  parish  enjoyed  no  such  power.  (3) 


49  Geo.  III.  c. 68.  s.  5.  gives  an  appeal  to  any  person 
or  persons  aggrieved  by  an  order  made  by  justices  under 
the  provisions  of  the  act  not  originating  in  sessions,  to  the 
next  sessions  for  the  county  where  the  order  is  made,  on 
giving  notice  to  such  justices  or  one  of  them,  and  to  the  over- 
seers of  the  parish  on  whose  behalf  the  order  is  made,  oi 
one  of  them,  ten  clear  days  before  the  quarter  sessions,  of 
his,  her,  or  their  intention  to  appeal,  and  the  cause 
and  matter  thereof,  and  entering  into  a  recognizance 
within  three  days  after  such  notice  before  some  jus- 
tice for  the  county,  with  sufficient  surety  conditioned 

(i)  Reg.  -y.  Ridge,  n  Ann.  i  Bott,         (3)  Per  Lord  Haidwicke,  Rex  n>. 
499.PI.  651.  Jenkin,  Cases  Temp.  Hard\r.    301. 

(2)   Burrell'scase,  I  Mod.  20.  Prid-     post, 
geon's  case,  i  Bulst.    %$^.     PI.  648. 
Rex  "v.  Smith,  a  Bulst.  342. 

T  4  .  to 
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to  try  such  appeal,  and  abide  the  judgment  and  order  of 
and  pay  such  costs  as  shall  be  awarded  by  the  sessions, 
who  are  empowered  to  hear  and  determine  the  appeal, 
and  give  relief  and  costs  to  either  party  in  their  dis- 
cretion. 

By  sect.  7.  No  appeal  in  any  case  relating  to  bas- 
tardy shall  be  brought,  received  in,  or  heard  at  the  said 
quarter  sessions,  unless  such  notice  shall  have  been 
given  and  recognizance  entered  into  in  manner  afore- 
said. 

Tlie  18  Eliz.  directs  the  appeal  to  be  made  to  the 
next  general  sessions,  after  the  party  has  notice  of  the 
order,  and  made  default  in  not  performing  it  ( i ).  This 
meant  at  the  next  general  sessions  for  that  part  of  the 
county  in  which  the  order  was  made,  and  not  the  first 
sessions,  which  might  happen  in  a  distant  part  of  it  (2). 
If  such  an  order  was  made  by  two  justices,  during  ses- 
sions' time,  the  appeal  ought  not  to  be  to  such  sessions, 
but  to  that  next  ensuing  (3).  An  appeal  to  the  next  quar- 
ter sessions  after  notice,  was  once  held  to  be  bad,  because 
under  2  Hen.  V.  c.  4.  a  general  sessions,  to  which  it  is 
directed  to  be  made  by  18  EHz.  might  have  intervened, 
and  in  that  case,  the  appeal  would  not  have  been  to  the 
But  now  next  general  sessions  (4).  But  in  a  recent  case,  an  order 
was  made  on  the  27th  March,  and  the  reputed  father  ap-  . 
pealed  to  the  next  general  quarter  sessions,  held  2  2d 
April,  when  the  original  order  was  quashed.  Both  orders 
being  returned  by  certiorari^  it  was  moved,  on  the  autho- 

(i)  It  seems  from  the  words  of  i8  the  first  general  sessions  after  it  is  dis- 

Eliz.  c,  3.    that   the  justices'  power  obeyed.  Dah.  45. 

to  commit,  or  to  take  a  recognizance,  (2)  Rex  1/.  Coyston,  i  Sid.     149. 

arises  from  the  party's  not  observing  i  Bott,  495.  PI.  64a. 

or  performing  the  order.     The    con-  (3)  Burrell's  case,  i  Mod.  20. 

sequence  of  which  seems  to  be,  that  (4)  Rex  f.  Shaw,  a    Salk.    482. 

the  appeal  lies  not  to  the  first  general  i  Bott,  ^96.     PI.  644.  Rex  v.  Brown, 

s  essioDS  after  the  order  is  made,  bi:t  to  lb.    PI.  643.  a  Salk.  480. 

4  "ty 


held  contra. 
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rity  of  Rex  v,  Shaw  ( i ),  to  quash  the  order  of  sessions, 
that  court  having  no  jurisdiction,  because  a  general  ses- 
sions might  have  intervened.  But  Lord  Kenyon  ob- 
served, that  the  case  cited  did  not  appear  to  be  one  of  the 
most  authentic  in  Salkeld's  reports.  It  is  a  general  rule, 
that  every  intendment  shall  be  made  to  support  an  order 
of  justices ;  and  as  it  does  not  appear  that  the  general 
quarter  sesions  held  on  the  2  2d  April,  were  not  the  ses- 
sions next  following  the  2 2d  of  March,  we  will  not  pre- 
sume it,  for  the  purpose  of  quashing  the  order  of  sessions ; 
it  was  therefore  affirmed. 

As  an  appeal  brings  the  whole  matter  both  of  law  and  Sensiccis 
fact  before  the  justices  at  the  sessions,   the  parish  officers  "J,"?  ^^".^ 
must,  unless  the  party  waves  it  by  the  tenor  of  his  notice,  cum  stances 
be  prepared  and  able  to  sustain  their  order,  by  sufficient  °'^  *tP^^  • 
evidence(2) ;  and  it  is  equally  competent  to  the  party  inte- 
rested to  resist  the  fact,  as  to  take  such  objections  as  occur 
to  himself  or  his  counsel   upon  the  law\     But  if  the  ob- 
jections   are  formal  only,  the  sessions  have  power   to 
amend  them,  under  5  Geo.  II.  c.  19.  (3) 

The  majority  of  the  justices,  upon  hearing  the  case,  How  far 
will  either  confirm  or  quash  the  order,  according  to  their  ^  y^g^i^^^^^ 
judgment :  and  where  an  order  is  substantipJIy  good,  but  affirm. 
directs  something  additional,  which  is  illegal,  they  may 
quash  such  defective  part,  and  affirm  the  remainder  (4). 
But  their  order  must  be  final,  and  either  affirm  or  dis-  Of  Costs, 
allow  that  which  is  appealed  against  (5);  and  they  cannot 
award  costs  to  be  taxed  by  the  clerk  of  the  peace.  (6) 

(i)  Ante,  aSo.  (4).  (4)    See  post.    sect.?.    ^%2.    the 

(2)  And  they  must   begin   by  sup-  power  of  the  kitig's  bench  to  do  this, 
porting  it.  Rex  i;.  Knill,  12  Ejst,  5c.  (5)  Rex  1;.  Smith,  a  Bulst.   342. 

(3)  As  to  the  power  of  amend-  (6)  Rex  -y.  Skinn,  1  Bott,  47c.  PI. 
ments  under  that  statute,  see  post.  487.  And  see  Rex -y.  Sweet,  9  East 
title,  Appeal.  13 .  Rex  t/.  St.  Mary's  Nottingham,  rj 

East,  57. 

SECT. 


28'2  Of  removing  Orders  of  Bastardy,  ^c. 


SECT.  VIII. 

Of  removing  Orders  df  Bastardy  into  the  Court  of  Kitig^s 
Bench^for  the  Purpose  of  quashing  them. 

Of  removing  If  the  defendant  is  dissatisfied  with  any  order  made 
ceniora^n,  "P^^^  ^^™'  either  by  two  justices,  or  by  the  sessions,  he 
when  de-  may  remove  it  into  the  court  of  kin^r's  bench  by  writ  of 
large.  Certiorari, 

When  he  is  not  in  custody  for  disobedience  of  the  or- 
der, he  may  remove  it,  if  made  by  two  justices,  although 
there  has  been  no  appeal  ( i )  to  the  sessions. 

If  in  custody,  But  where  a  person  was  in  custody  for  disobeying  an 
must  sue  ha-  qj-^^j.  Qf  bastardy  made  at  the  sessions,  the  court  seemed 

beas  corpus.  ... 

strongly  inclined  to  think  that  no  certiorai-i  ought  to 
have  been  granted  to  remove  the  order ;  but,  that  the 
proper  mode  of  obtaining  relief,  if  the  defendant  was 
entitled  to  it,  was  by  habeas  corpus,  on  a  return  to  which 
the  causes  of  commitment  would  be  specified,  upon 
which  the  court  would  be  enabled  to  form  an  opinion, 
whether  or  not  those  causes  were  sufficient  to  justify  his 
detention.  (2) 

Defendant  The  defendant  must  be  present  in  court  when  the  case 
sentb courT  ^omes  on  to  be  heard,  that  if  the  order  is  quashed,  he 

ouargument. 

(1)  Rex-^'.  Stanley,  Cald.  172.    As         (2)  Rex  «.  B(!U'en,  5  Term  Rep. 
to  the  form  of  removing  orders  hy  cer-     156,     Rpx  -v.  Smith,  a  Bulst.  34a, 
tiorarj,  see  post. 

may 
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may  enter  into  a  recognizance  to  abide  such  order  as  may 
be  subsequently  made  by  the  sessions.  ( i ) 

When  orders  are  thus  removed,  the  court  of  king's  when  qm&h 
bench  generally  decide  upon  what  appears  on  the  face  of  order. 
the  proceedincrs.     They  will  quash  one  therefore,   ist.  If  it,Foi^r<.nt 
substantially  defective,  as  for  mstance,  it  there   be   no  ^ion. 
adjudication  that  the  defendant  is  the  putative  father  (2), 
&c.     2d,  If  it  appear  that  the  persons  making  it  had  no  2^>  J'jrisdic- 
jurisdiction,   and  they  will  collect  this  not  merely  from  They  exa- 
tlie  order  itself,  but  from  a  consideration   of  all  those  ^^^^^^^  ^^V^ 
orders  which  have  been  made  upon  the  subject,  and  moved. 
brought  before  them  by  the  writ  of  ceiHorari,     Thus,  if  Instance. 
two  justices  make  an  order  of  filiation  upon  A.  and  it  is 
quashed  by  the  sessions  upon  appeal,  and  then,   two 
justices  make   another  order  upon  A.  as  the  reputed 
filth er  of  the  same    child,    the  court  will  quash   this 
last  order,  because  they  will  take   notice  that  the  for- 
mer was  conclusive,  and  discharged  the  defendant  (3). 
3d,  Although  the  magistrates  need  not  set  forth  their  3d^  where 
reasons  for  the  adjudication,  vet   if  they  do   so,    and  ^\^^°^  '?'' 

.  '^  1  adjudication 

they  appear  msufhcient,    the  court  will  quash   the  or-  insufficient. 
der.  (4) 


But  v/here  an  order  is  defective  only  in  one  point,  so  Wherequash 
that  the  remainder  may  subsist  as  a  good  order  by  itself,  ^"'^  '^'''^^' 
they  will  quash  it  as  to  the  defective  part,  and  confirm 


(i)  This  is  assigned  as  the  reason  pensed  with.    Rex  -v.  St.  Mary'sNot- 

by  the   Court  in  Rex   <y.  Gibson,  i  tingham,East.  lo  Geo.  II.  i3East,57. 

Black.  Rep.  198.     But  quaere,  if  that  (i)  See  Rex  v.  Pitts,  Doug.  662. 

would  have  been  necessary  where  the  and  the  various  cases  upon  the  form  of 

p^rty  had  entered  into  a  recognizance  orders  thus  removed, ante, 269.  et  seq. 

under  6Geo.II.  c.  31    The  necessity  of  (3)  Rex  i^.  Tenant,    2   Str.   716. 

his  bein?  present,  is  however  admitted  post.  285. 

as   agentral  rule.     See    Rex  1;.  Ma-  (4)    Rex  v.  Browne,  2  Str.   811. 

thews,  2    Salk.  475.     Rex  v.  Price,  ante,  273.  (3), 
6  Term  Rep.  147.     where  it  wasdis- 

it 


:84  Order  of  Filiation^  Sfc,  hmtafar  conchsi 


ve. 


it  as  to  the  rest.  Thus,  where  one,  in  other  respects 
good,  directed  the  defendant  "  to  give  security  to  the 
parish  to  perform  the  order,"  it  was  confirmed  as  to  every 
N»  costs.  thing  but  the  security,  and  quashed  as  to  that  (i).  So, 
where  an  order  of  sessions  awarded  costs  to  be  paid  by 
the  defendant,  to  be  taxed  by  the  clerk  of  the  peace,  the 
court  confirmecl  ^^  order,  except  as  to  the  costs,  and 
qnashed  so  much  of  it.  (2) 


SECT.  IX. 

Order  of  Filiation,  ^-c.  how  Jar  coticlusive. 

Order  of  ses-  If  a  person  be  adjudged  the  reputed  father  of  an 
coiictuslve.^*  illegitimate  child  by  the  justices  at  sessions,  it  is  a 
sentence  by  the  authority  of  the  law,  which  cannot 
be  impeached  in  the  spiritual  court,  or  elsewhere ;  and 
all  are  concluded  to  say  the  contrary,  until  it  is  re- 
versed. (3) 

Upon  appeal,      An  Order  of  sessions  made  upon  appeal,  is  not  only 
the  order  of  fjnal  where  it   affirms   the  ori<:jinal  order  (4),  but  also 

sessions  .  °  ^^^' 

quashing  or    whcrc  it  rcvcrscs  It. 

affirming  an 
original 

is  final  An  order  of  filiation  was  made  by  two  justices,  and 

afterwards  discharged  by  the  sessions  upon  appeal,  after 


(i)  Per   Holt,   C.  J.   Cotnl).  264.  Jug,  1  Freem.  283.  3  Kcb.  aoo.  cited 

Rex -y.  Fox.     Rex  v.   MefTenger,   1  i  Ld.  Raym.  394.     Yet  see  a  dictum 

Bott,  468.    PI-  585.     Rex  V.  Price,  of  Holt,   C.  J.,  that  if  a  person  be 

6  Term  Rep.   247.     ante,  283.  (i).  committed  as  the  father  of  a  bastard 

post.  (2).  child,  and  the  child  is  no  bastard,  an  ac- 

(2)  Rex  V.  Skinn,  i  Bott,  470.  tion  will  lie.  Dr.  Greenvell's  case, 
PI.587.  ante,  281.(5).  ^^x  v.  Sweet,  Comb.  482.  Neither  can  it  conclude 
9  East,  25.  the  inlant. 

(3)  Webb  v;.  Cooke,  Cro.  Jac.  (4)  Rex  ^•,  Arundell,  iSett.  Cas^ 
535.  and  626.    Thornton,  1'.  Picker-  234. 

the 
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the  merits  werq  fully  heard ;  neither  two  justices  ( i ),  nor 
a  subsequent  sessions,  can  make  a  new  order  for  this  mat- 
ter against  the  same  person  (2).  For  being  legally  ac- 
quitted, he  cannot  be  drawn  in  question  again  for  the 
same  fault.  And  it  would  be  absurd,  that  when  two 
justices  have  power  by  law  to  make  original  orders,  and 
when  the  sessions  have  power  upon  appeal  from  those 
orders,  as  well  as  by  original  application,  that  two 
justices  should  have  a  power  to  alter  their  orders,  when 
those  very  orders  of  alteration  might  be  reversed  by  the 
sessions.  (3) 

But  it  must  be  made  upon  hearing  the  merits.    If  they  To  i>s  fin^i, 
discharge  an  order  for  form,  a  new  one  maybe  made  (4J.  on'th°^'me-* 
And  where    an   order  of  sessions  quashing  one  made  "^s- 
by  two  justices,  recited,  that  it  "  was  made  on  full  hear- 
ing, the  court  of  king's   bench  held,  that  the   merits 
must  have  come  before  the  sessions,  and  that  the  dis- 
charge was  conclusive.  (5) 

An  order  of  filiation  made  by  justices  out  of  sessions,  Ordaroftw-a 
is  conclusive  when  unappealed  from ;  but  they  have  no  f"f  condu-'* 
power  to  make  one  to  discharge  the  person  charged  as  the  ^ive. 
reputed  father,  and  to  adjudge  him  not  to  be  so ;  for  they  Ciimotmake 
have  no  jurisdiction  to  acquit  or  convict  the  parties,  but  ,^ j\^j''e'^  j^,^ 
to  take  order  for  the  relief  of  the  parish,  or  punishment  defendant 
of  the  party,   these  being  the  only  two  sorts  of  orders  father. '^ 
which  the  statute  empowers  them  to  make.     It  would  be 
inconvenient  also  to  hold,  that  two  justices  may  make  a 
final  order;  for  the  statute  18  Eliz.  c.  3.  gives  the  parish  Parish  has 
no  appeal ;  and  the  appeal  for  the  party  accused  arises  "°  J^  '  ^^ 

(i)  Rex  -u.  Tenant,  a  Ld.  Raym.         (3)  Per  Lord  Hardwicke,  Rex  v. 
1423.      Slater's  case,  Cro.  Car.  471.     Jenkin,  Cas.  Temp.  Hard.  301. 
ante,  278.  (i).     Anon,  i  Vent.  59.  (4)  Semb.  Rex.  «».Teriam,  i  Bott, 

(a)  Pridgean's  case,  i  Bulst.  25*.       500.  PI,  655. 

(i)  lb, 

only 
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only  from  his  being  bound  over  to  the  sessions ;  but  if 
the  two  justices  might  make  a  final  order  of  discharge, 
there  is  no  method  for  the  parish  to  appeal,  but  they 
would  be  concluded  for  ever  without  relief.  ( i ) 

But  the  adjudication  by  the  sessions  on  appeal  is  final 
only  as  it  respects  the  party  who  was  adjudged  the  puta- 
tive father  by  the  original  order;  for  if  that  order  be  re- 
pealed, the  matter  is  as  res  integra  so  far  as  it  respects  all 
other  persons.  (2) 


SECT.  X. 

Of  the  Remedies  to  indemnify  the  Parish, 

Methods  of       The  chief  object  of  all  the  statutes  passed  on  tlie  sub- 

ingX"p^a"    Ject  of  bastardy,  fi'om  18  Eliz.  c.  3.  down  to  49  Geo.  III. 

f'sh.  c.  68.  is  to  secure  an  indemnity  to  the  parish,  in  which 

the  child  is  born,  against  immediate  charges  and  future 

expence,  until  it  becomes  settled  in  some  other  place.  (3) 

The  remedies  by  which  the  child's  maintenance  may 
be  forced  from  its  parents,  in  consequence  of  an  order  of 
filiation,  are :    i  st.   Security  to  indemnify  the  place  to 


(i)   See   R.CX  f.  Jenkin,    Cases  son  who   was  chargeil  to  be  the  puta- 

Temp.  Hanlw.  301.      2  Str.  1050.  S.  live  father.     Two  justices  afterwards 

C.     But  it  has  been  shewn  that  a  ge-  made   an   order,  affiliating  the  child 

neral  sessions  does  possess  this  power  upon  him.     This  order  was  resolved 

of  discharging   the  party  upon   anpli-  to  be  void,  and  that  originaliy  made  at 

cation  to  them  for  an  original  order,  sessions  to  be  final.      Cro.  Car.  374. 

See   Rex  "i;.  Jenkin,  supra,,  and   the  Sae  ante,  285    (i),  (a). 

C2ses  cited  ib.  by  Lord  Hardwicke.  (2)  See  Rex -y.  Smith,  2  Bulst.  343. 

In  Slater's  case,  there  was  an  original  (3)  Rex  v.  St.  Mary's  Nottingham, 

order  of  sessions  discharging  the  per-  13  East,  57. 

I  which 
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which  the  child  is  Hkely  to  become  chargeable.  2d,  A 
recognizance.  3d,  Commitment.  4th,  Proceedings  in 
the  court  of  quarter  sessions.  5  th,  In  the  court  of  king's 
bench,  when  the  order  is  removed  thither  by  cei^tiorari. 
6th,  By  sale  of  part  of  the  father  or  mother's  property 
for  the  child's  support.     7th,  By  indictment. 


I.  OfSeairity  to  the  Place  to  ixihich  the  Child  is  chargeable. 

The  18  Eliz.  c.  3.  enables  the  putative  father  and  the  Form  of 
mother  to  put  in  surety  to  perform  the  order,  or  else  per-  dei"i8  El""" 
sonally  to  appear  at  the  sessions,  &c.  The  act  appears 
to  refer  only  to  one  mode  of  putting  in  surety ;  and  as 
that  must  be  taken  before  a  magistrate,  in  his  judicial 
capacity,  where  the  party  binds  himself  to  appear  at  the 
sessions,  it  seems  probable  that  the  only  security  in- 
tended by  this  statute  was  a  recognizance,  that  is,  a 
record  whereby  the  recognisor  acknowledges  a  debt  to 
the  crown,  and  which  should  be  returned  to  the  sessions. 
by  the  justice  who  takes  it.  The  constant  practice,  how- 
ever, is  for  the  parish  to  take  a  bond  of  indemnity,  where 
an  order  is  made  under  1 8  Eliz.  and  the  father  is  willinor 
to  give  one.  ( i ) 

The  6  Geo.  II.    c.  31.    and   49  Geo.  TIL    c.  68.  ex-  Under 
pressly  allow  the  putative  father  either  to  give  security  ^  ^^°  ^^• 
to  indemnify  the  parish,  or  else  to  enter  into  a  recogni- 
zance ;  which,  according  to  the  last  act,  is  to  appear  at 
the  ensuing  sessions  to  abide  and  perform  such  order  as 
shall  be  then  made  in  pursuance  of  18  Eliz.  c.  3. 

(i)  It  is  laid  down  by  Jones,  J.  that  also  the   wordi  of  Lord  Hardwicke, 

the  justices  may  either  take  a  bond  or  C.J.     Rex  <».    Messenger,  ib.  474- 

recognizance,   Smith's  case,   %  Bulst.  PL  623, 
34«.     a  Const.  471.     PI.  615.     See 

As 


m 
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Amount  in 
officers'  dis- 
cretion. 
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As  it  is  in  the  reputed  father*s  option  either  to  give  the 
security,  or  enter  into  a  recognizance  such  as  is  pre- 
scribed by  the  act,  the  parish  officers  have  a  right  to  fix 
the  amount  of  the  security  to  be  given  at  any  sum  they 
may  think  proper,  (i) 


Bond  or 
note. 


This  security  is  usually  given  by  bond ;  but  a  pro- 
missory note  to  the  parish  officers  is  equally  legal  (2), 
or  a  sum  of  money  may  be  deposited  with  the  overseer 
by  way  of  composition  with  the  parish  (3}.  When  a 
bond  is  given,  it  is  generally  entered  into  by  the  reputed 
father  and  one  surety,  with  the  existing  churchwardens 
and  overseers  in  trust  for  the  parish,  conditioned  to  m- 
demnify,  and  save  them  harmless,  from  all  costs  and 
charges  whatsoever,  for  or  by  reason  of  the  birth,  edu- 
cation, or  maintenance  of  the  child;  and  all  actions, 
suits,  charges,  troubles,  and  demands  of  and  concerning 
the  same  (4).  All  the  inhabitants  of  the  parish  are  to 
be  considered  parties  to  this  instrument,  and  the  over- 
seers are  but  trustees  for  them.  (5) 


Effect  of  this 
bond. 


Such  a  bond  operates  as  an  indemnity  to  the  parish  so 
long  as  the  obligors  continue  solvent.  The  party  thereby 
admits  his  obligation  to  provide  for  the  child ;  and  the 
only  question  to  arise  is,  whether  the  parish  is  legall}?^ 
damnified  so  as  to  entitle  its  officers  to  put  the  bond  in 
suit  ?  (6) 


(l)  Per  Lord  Kenyon,  C.  J. 
Dickenson  v,  Erown,  Pe^ke's  Ni.  Pri. 
Ca.  234. 

(a)  Per  Grose,  J.  Cole  v.  Gower, 
6  East,  no. 

(3)  And  the  overseer  is  Hable  to  an 
indictment  if  he  fraudulently  omits  to 
give  credit  to  the  parish  in  his  ac- 


counts for   the  money    so  received. 
Rex  f.  Martin,  a  Campb.  268. 

(4)  See   the  form  cf 'the  bond 
I  Burn's  Justice,  title,  Bastard. 

(5)  Per  Lee,  C.  J.    Newland   v. 
Osman,  1  Botr,  460.  PI.574. 

(6)  See  poi^t.  part  7. 

But 
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But  it  is  to  operate  only  as  an  indemnity ;  therefore,  in 
an  action  upon  the  bond,  the  obligors  cannot  be  held  to 
bail  beyond  the  amount  of  the  damage  actually  sustained 
by  the  parish.  ( i ) 


sum  certam. 


Also  where  a  promissory  note,  in  the  usual  form,  is  Note  for  a 
given  to  the  parish  officers,  payable  for  a  sum  certain, 
unconditionally,  at  a  given  time ;  still  they  can  recover 
no  more  upon  it  than  the  actual  costs,  charges,  and  ex- 
pences  to  which  the  parish  has  been  put  in  respect  of  the 
child  upon  whose  account  it  was  given.  Where  an 
action  therefore  was  brought  upon  such  a  note  for  the 
entire  value,  and  the  defendants  pleaded  a  tender  to  the 
amount  of  a  less  sum  being  that  to  which  the  parish  had 
been  damnified,  the  defendants  were  held  entitled  to 
a  verdict  (2).  For  the  statute  expressly  requires  that  the 
security  shall  be  taken,  in  order  to  indemnify  the  parish, 
and  has  thereby  excluded  its  being  taken  for  any  other 
consideration  (3).  Its  object  was  merely  to  indemnify 
the  parish,  and  not  to  create  a  speculation  of  loss  or 
profit  to  them  upon  the  life  or  death  of  the  child,  and 
the  parish  officers  should  have  no  temptation  to  be 
careless  in  the  execution  of  their  trust.  But  it  must  be 
admitted,  that  they  will  not  have  the  same  interest  to 
take  care  of  the  child,  for  whose  maintenance  they  have 
received  security  for  a  sum  certain,  as  if  it  were  taken 
only  for  their  indemnity.  Upon  the  whole,  therefore, 
weighing  the  inconveniences  on  either  side,  it  is  better 
to  abide  by  the  strict  letter  of  the  statute.  {4) 


(i)  Kirk  1!.  Strickland,  Dotig.  449.  Tonison   f.  Wilson,  i  Campb.   396. 

See  post.  176,  Stainforth  v.  Staggs,  Ibid.  398.  n. 

(2)  Cole  and  others  v.  Gower  and         (3)  Per  Lord  EUenborough,  C.J. 

others,  6  East,  no.    See  also  Wilde  lb. 
V.    Griffin,  5  Espin.  N,  P.  C.  141.        (4)  Per  Lawrence  J.  Ibid. 
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II.  Of  the  Recognizance  under  49  Geo.- III.  c,  49.  and  m 

Extent. 


Reccgni-  ^  recognizancc  is  entered  into  either  before  a  single 

zance  under  magistrate,  or  before  two.    The  first  may  be  taken  under 
c.  31.  49  Geo.  III.  c.  18.   the  latter  in  pursuance  of  18  Eliz. 

c.  3.  The  recognizance  under  49  Geo.  III.  is  substituted 
for  that  previously  required  by  6  Geo.  II.  c.  31.  which 
is  thereby  taken  away,  and  the  justice  or  justices  autho- 
rized and  required  to  commit  the  person  charged  with 
being  the  father,  unless  he  shall  give  security  to  indemnify 
the  parish  or  place,  or  shall  enter  into  a  recognizance 
upon  condition  to  appear  at  the  next  quarter  sessions, 
to  abide  and  perform  such  order  or  orders  as  shall  then 
be  made  in  pursuance  of  the  1 8  Eliz.  unless  certain 
matters  set  forth  in  the  act  are  certified  to  the  sessions, 
when  in  some  cases  they  are  empowered  to  respite,  and 
in  others  to  discharge  the  recognizance  without  requiring 
the  personal  attendance  of  the  putative  father  or  his 
sureties. 


III.  Of  the  Recognizance  under  1 8  Eliz,  c.  3.  and  its  Extent,. 


By  18  Eliz. 
c.  3.  no  se- 
curity till 
order  dis- 
obeyed. 
6  Geo.  II. 
c.  31.  does 
Hot  extend 
to  it. 


Where  the  first  proceeding  is  under  this  statute,  no 
security  can  be  required  of  the  defendant  until  he  dis- 
obeys an  order  of  filiation  made  upon  him.  There  was 
no  power  to  require  it  in  that  case  under  "  6  Geo.  II. 
c.  31.  which  was  passed  quite  for  another  purpose;  and 
the  Court  were  of  opinion  that  though  the  law 
seemed  defective  in  that  point,  and  it  had  been  as  well  if 
the  6  Geo.  II.  c.  31.  had  extended  to  it,  yet  they 
must  determine,  as  the  law  stood  on  18  Ehz.  c.  31." 
which  did  not  enable  the  justices  to  require,  by  their 

order. 
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order,  security  from  the  putative  father  for  performiDg 

it.  (I) 

The  49  Geo.  III.  appears  to  have  maJe  no  alteration  Nor 
of  the  law  in  this  particular,  but  is  confined  to  the  ap-  ^^^^^'^^^ 
propriation  of  a  different  punishment,  in  the   event  of 
neglect  or  refusal  to  perform  that  part  of  the  order  which 
provides  for  the  child's  maintenance* 

Where  the  party  does  not  perform  the  order  of  filia-  Party  may 
tion  after  notice,  or  give  sufficient  surety  to  indemnify  ^^1111^^^° 
the  parish  by  bond,  in  the  manner  already  mentioned  (2),  ^ance. 
he  may  enter  into  a  recognizance  before  two  justices,    to 
appear   personally  at  sessions,  and  also   to  abide  such 
order  as  shall  be  made  there,  or  else  to  perform  the  ori- 
ginal order,  if  the  sessions  make  none  (3}.     Previous  to 
49  Geo.  III.  c.  68.  if  the  defendant  could  neither  give 
security  to   satisfy  the  parish,    nor  enter  into  this  recog-  if  he  does 
nizance,  he  must  be  committed,   to  the  common  ffaol,  "^^'  ^^^  '* 

,  _,.  ,      -  .  ^       '    ro  be  com- 

under  1 8  Khz.  c.  3.  (4),  or  to  the  house  of  correction,  under  mitted. 
6  Geo.  I.  c.  19.  s.  2.  (5);  and  the  commitment  must  run 
in  the  disjunctive,    that  is,  except  he  shall  put  hi  suf- 
ficient surety  to  perform  the  said  order,  or  to  appear, 
&c.  (6) 

49  Geo.  III.  sect.  4.  provides   that  the  charges  and  Costs  and 
expences  incident  to  the  birth  of  the  child,  together  with  ^^^^"css. 


(1)  Rex-u.  Smith,  a  Bulst.  343.  (4)  Reg.  v.  Weft,  2  Ld.  Raym. 
Rex  t/.  Fox,    I  Bott,  472.  PI.  590.  1157. 

6   Term    Rep.   150.    and    the   cases  (5)  Rex  v.  lillen  Taylor,  3   Burr. 

there  cited,  Rex  v.   Pfice,  ib.    147.  1679.     i  J^^^^j  473.  Pi- 591. 

Also  post.  295 .  (6)    Smith's    case,   a  Bulst.  34a. 

(2)  Ante,  288.  I  Bolt,  465.  PI.  577.  and  see  Rex  "v. 

(3)  This  recognizance  does  not  Messenger,  i  Bott,  468.  PI.  585. 
seem  altered  or  affected  by  the  provi-  The  form  of  the  commitment  was  so 
sions  of  49  Geo.  III.  in  Rex -y.  Ellen  Taylor,  3  Burr.  1679. 

1  Bott,  473.  PI.  551. ' 

u  2                                       the 
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the  costs  of  apprehending  and  securing  the  lather,  and 
those  of  the  order  of  fiHation,  which  last  two  are  not  to 
exceed  i  ol.,  are  to  be  in  the  discretion  of  the  justices,  or 
sessions  making  the  order  of  filiation,  who  are  authorised, 
if  they  shall  see  fit,  to  allow  and  order  payment  of  the 
whole  or  any  part  thei'eof ;  and  for  securing  the  payment 
after  such  allowance  and  order,  the  powers  and  pro- 
visions of  the  1 8  Eliz.  may  be  observed  and  practised. 

But  payment  of  the  sums  directed  to  be  paid  for  the 
child's  maintenance,  if  the  order  was  made  at  sessions, 
or  confirmed  there,  or  if  no  appeal  has  been  made  against 
it,  is  to  be  enforced  by  apprehending  the  parties  ( i )  under 
the  warrant  of  a  justice;  and  if  they  do  not  pay  such  sum  as 
shall  appear  to  them  to  be  due  and  unpaid,  or  shew  some 
reasonable  or  sufficient  cause  for  not  doing  so,  they  are  to 
be  committed  to  the  house  of  correction  or  common  gaol 
of  the  county,  and  kept  to  hard  labour  for  three  months, 
unless  they  shall  pay  the  same  before  the  time  expires. 

The  act  seems,  with  reason,  to  have  exempted  the  fa- 
ther or  mother  fi'om  payment  of  any  sum  becoming  due 
during  the  period  of  their  imprisonment,  as  it  only  pro- 
vides for  their  subsequent  commitment  from  time  to  time, 
when  they  neglect  to  pay  sums  becoming  due  under  the 
order,  after  the  expimtion  or  discharge  from  their  former 
imprisonment.  (2) 

(i)  Father  or  mother.  left  their  usual  place  of  abode,  anH 
(2)  See  the  section  tnor'e  particu-  aVoided  a  demand  being  made  by  such 
larly  recited,  anteaSi.,  and  at  large  Overseer.  One  question  which  may 
in  the  Appendix.  The  order  is  to  arise  upon  this  act  is,  how  far  this  re- 
be  made  upon  application  of  one  of  medy  is  to  be  considered  as  cumula- 
the  overseers  of  the  parish,  township,  tive  against  the  parents,  and  whether 
or  place,  liable  to  maintain  the  child,  the  proceedings  under  the  recognizance 
or  where  such  child  shall  then  be,  and  taken,  either  under  1 8  Eliz.  c.3.  or 
the  magistrate  must  have  proof  to  en-  49  Geo.  III.  c.  68.  either  against  the 
able  hitn  to  issue  his  warrant.  I.  Of  principal  or  surety  are  at  all  effected 
the  order  for  payment.  2.  Of  its  be-  by  this  clause,  and  if  they  are,  to  what 
ing  unpaid.  3.  Of  a  demand  or  refusal  partieSiand  to  what  extent, 
to  pay.    Or,  4,   That  the  party  has 

IV.  Of 
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IV.     Of  the  Defendants  Appea7'ance  at  Sessions. 
If  the  putative  father  enters  into  a  recognizance  under  Ofappear. 

1  n  T-iT      1  1  1    ancem  pur- 

ine statute  or  JtL.hz.  he  must  appear  at  the  next  general  suance  of 

quarter  sessions,  or   general  sessions  of  the  peace ;  and  '■ecogm- 

where  the  sessions  are  continued  by  adjournment,  he  has, 

at  least  according  to  the  practice  of  some  sessions,  until 

the  last  day  to  make  his  appearance. 

When  the  party  is  committed  to  actual  custody  for  dis-  Cause  of 
obedience  of  an  order  made  under  18  Eliz.  c.  3.  the  cause  ^^^  criminal 
of  commitment  is  of  a  criminal  nature.     For  not  only  "a'ure. 
getting  or  bearing  the  child,  but  leaving   it  to   be   a  women, 
burthen  on  the  parish,  is  an   offence  (i).     A  woman,  sood. 
therefore,  who  is  unmarried  at  the  time  her  bastard  is 
born,  may  have  an  order  of  filiation  and  maintenance 
made  upon  her,  notwithstanding  a  subsequent  marriage, 
and  her  husband  need  not  be  summoned  to  shew  cause 
against  the  order ;  but  if  she  disobey  it,  she  may  be  sent 
either  to  the  common  gaol,  under  1 8  EHz.  c.  3.  or  to  the 
house  of  correction,  under  6  Geo.  I.  c.  19,  s.  2.  for  she 
is  committed  for  an  offence,  and  for  want  of  sureties.  ( 2 ) 

So,  likewise,  upon  the  same  principle,  it  has  been  held.  So  of  * 
that  a  soldier,  in  actual  pay,  may  be  committed  for  dis- 
obeying an  order  of  bastardy,  for  he  is  not  protected  by 
the  clause  in  the  mutiny  act  exempting  him  from  arrest, 
where  his  original  debt  is  under  2©1.  in  as  much  as  it  ex  . 
cepts  criminal  matters.  (3) 


soldier. 


(i)  Per  Wilmot,  I.     Rex  v.  Ellen  (2)  Rex  v.  Ellen  Taylor,  ante.  (i). 

Taylor,   ante,  291.  (6).        But  that  (3)  Rex  t/.  Archer,   %  Term  Rep. 

this  may  depend  upon  the  child  being  270.      See  Rex  1.  Bowcn,  5  Term, 

•hargcable.     Seepoft.  Rep.  ij6.  ante,  282.  (2}. 

V  3                                   The 
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C.68. 
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The  recognizance  taken  under  49  Geo.  III.  c.  68.  s.  2. 
is  for  the  parties'  appearance  at  the  next  quarter  sessions, 
"  to  abide  and  perform  such  order  or  orders  as  shall  then 
be  made,  in  pursuance  of  the  act  of  the  1 8  Eliz."  It 
seems,  therefore,  that  if  an  order  of  filiation  is  made  out 
of  sessions,  the  terms  of  the  recognizance  do  not  extend 
toit.  (i) 


Recogni- 
zances, 
when  re- 
spited, &c. 


This  act  enables  the  sessions  to  respite  or  discharge 
the  recognizance  in  certain  events,  without  requiring  the 
personal  attendance  of  the  father  or  his  sureties,  upon 
the  production  of  a  certificate  in  writing,  of  one  magis- 
trate, in  some  cases;  and  of  two  in  others  (2).  But  lest 
the  party  should  appear  in  person  at  that  sessions,  in  pur- 
suance of  his  recognizance,  it  seems  expedient  for  the 
parish  officers  to  attend,  and  apply  for  an  order,  or  else 
to  move  to  have  the  recognizance  respited,  upon  proof  of 
sufficient  grounds  foi^  doing  so,  as  was  the  practice  before 
the  statute  passed.  At  least  this  seems  the  safest  course 
to  adopt,  for  if  the  w^ords  of  the  act  are  to  be  literally 
construed,  the  recognizance  is  satisfied  by  the  putative 
father's  appearance,  to  abide  and  perform  the  order  to 
be  then  made,  and  therefore  it  may  be  discharged,  un- 
less such  an  order  is  made,  or  it  is  respited  on  the  ap- 
plication of  the  parish  on  whose  behalf  it  was  originally 
taken. 


Sessions 

cannot 

commit 


Wliere  there  is  an  appeal  against  the  justice's  order, 
for    the  sessions  have  no  power  under  18  Eliz,  c.  3.  to  com- 


(1)  The  words  in  6  Geo.  II.  c.  31. 
s.  I.  state  the  condiition  of  the  recog- 
nizance "  to  appear  at  the  next  ge- 
neral quarter  seesions,  &:c.  and  to  abide 
and  perform  such  order  or  orders  as 
shall  he  viade  in  pursuance  of  an  act 
passed  in  iS  Eliz."  The  condition 
under  this  act  therefore  ieemcd  to  ex- 


tend the  security  to  the  performance 
of  an  order  made  out  before  two  jus- 
tices of  sessions,  as  well  as  to  one  made 
there ;  but  the  use  of  the  \9ord  "  then,** 
in  49  Geo.  III.  seems  to  confine  the 
security. 

{%)  See  ante,  2j;o. 

mit 
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-^t  for  disobedience  to  their  order  made  upon  tliat  ap-  di«obe- 
peal  ( I ).     The  remedy  is  upon  the  recognizance  which  the"^^  or°der 
the   sta;tute  directs  to  be  taken  by  the  two  justices  who  on  appeal 
make  the  order,  which,  if  the  party  will  not  enter  into,  justicerim- 
the  justices  may  commit  him  (2).     If  the  justices  neglect  «^er  18  Eliz. 
to  take  a  recognizance,  that  does  not  give  the  sessions  a  Remedy  on 
power  to  commit,  which  the  statute  does  not  girve  them(3 ).  J^^°|"'' 
But  49  Geo.  III.  takes  away  the  right  of  appeal,  unless 

^security  is  given  to  try  it,  and  pay  such  costs  as  shall  be 

-awarded  by  the  sessions. 

And  where  the  sessions  proceed  under  3  Car.  I.  c.  4.  May  com- 
to  make  an  original  order,  they  may  commit  for  the  non-  order  under 
performance.  (4)  3  ^'  ^*  ^'  4- 


V.    Of  enforciiig  Obedience  bij  the  Court  ofW^n^i  Beitch, 

if  an  order  is  removed   into  the  King's  Bench,  and  K.  B.  take* 
confirmed  there,  an  attachment  lies  for  non- performance,  J^^ere  ordL 
and  therefore  that  court  will  not  take  security  of  the  party  confirmed, 
for  the  performance.  But  if  the  original  order  had  been  at  foi  disobe- 
the  sessions,  not  removed  into  the  King's  Bench,  the  court  ^'f"^®  • 

.  *='  otherwise 

would  take  security  of  the  party  to  appear  there.  (5)  if  original 

order  un- 
removed. 

The  court  will,  when  it  quashes  such  orders  as  bad,  will  not 
bind  the  defendant  to  appear  at  the  next  sessions  and  paniaiiy'*'^" 
abide  their  order  (6).     But  where  the  court  thinks  such  ^'^^• 
an  order  good  in  substance,  although  partially  defective, 
and  void^ro  tanto^  they  will  not  quash  it/w  toto^io^x  the 

(i)  Per  Holt,  C.  J.  Reg,  i/.  West,  (5)  Reg.  -v.  Chaffey,  a  Ld.  Raym. 

ante,  «9i.  (5).  858.     3  Salk.  66. 

(z)  lb.  and  Reg.  -y.  Weston,  Salk.  (6)  Rex  v,  Gibson,    Black.  Rep. 

122.  198.    See  Rex  t.  Albertson,  a  Salk, 

(3)  Eod.  Jud.  ibid.  483.     i   Ld.    Raym.  395.     Rex   <z. 

(4)  Reg. -y.  West,  and  see  Reg.  v.  St.  Mary's  Nottingham,  13  East,  57. 
Weston,  supra,  (a),  which   seems  the  ante,  283.  (i). 

u  4  purpose^ 
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purpose  of  enabling  the  parish  to  take  another  security 
from  the  defendant  to  abide  a  better  order.  ( i ) 

Ouare  Although  the  court  of  King's  Bench  does  not  take 

whether  the  security  for  the  preformance  of  an  order  confirmed  there, 
lance  does     J^^,  if  a  recognizance  has  been  taken  in  the  court  below, 
not  continue  \^  seems  to  continue  in  force,  so  as  to  entitle  the  parish 
to  their  remedy  thereupon,  for  any  subsequent  disobe- 
dience of  the  order. 


VI.  Of  proceeding  upon  the  Security  given  the  Parish^ 
or  the  Recog7iizance,  and  *what  shall  amou7it  to  a  Breach 
thereof, 

ohHgaiion         If  the  order  of  filiation  and  maintenance  is  valid,  either 
of  the  pa-      through  the  party's  acquiescence,  or  the  court's  judgment, 
the  parish,  if  they  have  obtained  a  bond,  or   recogni- 
zance, may  proceed  upon  it,  so  soon  as  they  sustain  any 
Conimues      j^gg  ^j,  damage  by  maintaining  the  child  (2).    For  the  re- 
tanding  an    mcdy  against  the  parents  is  only  in  aid  of  the  parish,  and 
does  not  supercede  its  obligation  to  maintain  the  infant 
as  one  of  the  settled  poor,  so  long  as  it  is  incapable  of 
providing  for  itself. 

I'roceeding        The  proceeding  upon  a  bond  of  indemnity  is  by  action 
pon  bond,     of  debt,  brought  against  the  putative  father  or  his  surety, 
or  both,  according  to  the  form  of  the  obligation  and  the 
plaintiff's  discretion. 


Older  on  the 
jjarents. 


upon 


Upon  note.        When  the  parish  officers  have  taken  a  promissory  note, 
it  is  by  action  of  assumpsit. 


(i)  Rex  V.  Fox,   as  reported    by         {%)  See  ante,  29T. 
Lord  Kenyon,  C.  J .  6  Term  Rep. 
148. 


The 
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The  proceeding  upon  a  recognizance  is  by  moving  the  Upon  re- 
court  of  quarter  sessions,  where  it  is  filed  of  record,  to  cognizance. 
estreat  it  into  the  court  of  exchequer.     If  the  motion  be 
granted,  the  recognizance  is  returned  of  course,  by  the 
clerk   of  the   peace,    into  that  court,  to  be   recovered 
there  for  the  crown's  benefit. 

Whatever  amounts  to  a  breach  of  the  condition  of  the  Neglect  to 
bond,  is  likewise  a  disobedience  of  an  order  made  under  ^  breach  of 
18  Eliz.  for  the  child's  maintenance,  so  that  the  same  a  bond,  and 
facts  which  give  the  parish  a  remedy  upon  a  bond,  en-  «ance. 
title  it  to  proceed  for  a  forfeiture  of  the  recognizance 
where  the  default  arises  from  a  neglect  to  provide  for  the 
child,  (i) 


It  appears,  from  what  has  been  said,  that  two  circum-  ^  °  proceed 

...  .  .  -    .       on  either, 

stances  must  concur  to  entitle  the  parish  to  proteed  m  it  must  be 
either  case:,  ist,  That  the  parish  has  been  put  to  costs  P!;^''^'^'  \^^^ 
and  charges  for  the  child's  support.     2d,  That  the  ex-  put  to  ex- 
pence  was  not  incurred  voluntarily,  but  was  a  neces-  n,a"nte° 
sary  payment  in  discharge  of  their  legal  obligation  to  nance. 

maintain  it.  was  not  vo- 

luntary. 

The  first  point  is  a  mere  question  of  fact,  which  ad- 
mits of  easy  proof.  The  chief  question  therefore  is,  what 
amounts  to  such  a  voluntary  payment  as  exonerates  the 
father  and  his  surety  from  their  obligation  to^  reimburse 
the  parish  ? 

The  defendant  was  apprehended  under  6  Geo.  II.  and  instance  of 
gave  a  bond  to  indemnify  the  parish  of  W.  against  the  laymen? 

(i)  There  is  another  ground  for  dition,  whereby  it  becomes  also  for- 

proceeding  upon  a  recognizance,  viz.  feited,  and  is  estreated  as  a  matter  of 

if  the  defendant  does  not  appear  at  course  without  motion  of  counsel. 
the  sessions}  conformable  to  the  con- 

expences 
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expences  of  a  child  likely  to  be  born  a  bastard.  Th« 
mother  removed  voluntarily  to  the  parish  of  G.  and  was 
delivered  there,  but  returned  to  W.  the  place  of  her  set- 
tlement, carrying  her  child  with  her,  where  she  received 
IS.  6d.  weekly  from  the  overseers  of  W.  for  the  mainte- 
nance of  herself  and  child.  An  action  being  brought  by 
the  overseers  of  W.  against  the  father*s  surety,  to  recover 
this  money,  the  court  gave  judgment  for  the  defendant. 
Per  Lord  Mansfield,  C.  J.  —  The  payment  by  the  parish 
officers  of  W.  was  doubly  voluntary ;  first,  because  there 
had  been  no  order  upon  them  to  pay  ( i ) ;  and,  secondly, 
because  they  were  not  liable  to  maintain  the  child,  but 
the  parish  where  it  was  born,  and  they  should  have  ap- 
plied to  the  officers  [of  that  parish  (2).  But  where  jus- 
tices make  an  order  requiring  the  parish  in  which  the 
child  is  born,  to  support  it  in  some  other  place,  and  the 
parish  does  so,  the  obligors  are  bound  to  reimburse  the 
sums  which  have  been  expended  in  pursuance  of  the 
order.  "  For  if  a  justice  makes  an  irregular  order,  and 
instead  of  removing  the  pauper,  directs  the  parish  to 
pay  a  weekly  sum,  the  parish  is  not  bound  to  contest 
it."  (3) 

Putative  fa-      fhe  putative  father  has  a  natural  right  to  the  care  and 
right  to  car*  education  of  his  child  (4).     The  intention  of  the  1 8  Eliz. 


(1)  Quscre  of  this,  see  Hays  v.  bastai-dy  has  been  made  upon  him  ; 
Bryant,    i  H.  Black.  253.  post.  the  chief  justice  stating,  that  "  neither 

(2)  Simson  'v.  Johnfon,  Doug.  7.  the  putative  father  nor  mother  have 

(3)  See  Allen  v.  Sir  John  Peshall,  the  legal  right  of  guardianship." 
a  Black.  Rep.  1177.  where  -a  bond  Rex  •y.  Felton  and  Wenman,  i  Bott, 
was  given  for  the  iHalntennnce  of  494.  PI.  639.  But  quxre,  whether 
certain  paupers,  but  not  under  the  the  right  may  not  differ  as  between 
etatutes  which  relate  to  bastardy.  the   father  and  a   third   person,  and 

(4)  Per  "Wright,  J.  Rex  v.  Corn-  between  him  and  the  mother  ;  and 
forth,  I  Bott,  459.  PI.  573.  But  how  far  the  child,  being  within  or 
this  seems  confined,  by  Lord  Mans-  beyond  the  age  of  nurture,  makes  a 
field,    to  cases   where   an  order   of  difference  in  the  latter  case  ?  See  post. 

II  was 
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was  to  provide  for  the  bastard,  and  at  tlie  same  time  to  of  the  child, 
indemnify  the  parish ;  and  the  law  could  never  think  of  '""^  T^ 
taking  the  care  and  education  of  children  from  their  the  parish. 
parents;  nor  could  this  enter  the  mind  of  a  judge  ( i ).    A 
putative  father  has  a  right,  therefore,  to  take  bis  natural 
child  from  the  custody  of  the  parish,  and  maintain  it  him- 
self (2),  and  the  parish  cannot  insist  on  his  paying  towards 
the  maintenance  while  in  his  custody.  (3) 

If,  therefore,  the  father  offer  to  take  and  maintain  the  If  the  father 
child,  and  the  parish  chuse  to  support  it,  they  cannot  5^a^,"JJJ^  ^m 
proceed  against  him  upon  his  bond,  where  he  has  given  child,  and 
one;  but  he  may  plead  it  in  bar  to  any  breach  of  the  cummue  to 
condition  averred  subsequent  to  the  offer.  (4)  support  it, 

*  he  is  not  li- 

able on  his 

It  has  been  said,  indeed,  that  as  to  the  father's  taking  Quare,if  on 
him  (the  child),  he  ought  to  have  done  it  at  first ;  and  by  ^"^  recogni- 
suffering  the  order  to  be  made,  it  shall  be  deemed  a 
refusal  in  law ;  beside,  he  shall  not  then  be  suffered ; 
he  may  sell  him,  or  make  away  with  him,  as  too  oflen 
happens.  (5) 

It  maybe  necessary  to  determine,  in  some  cases,  whether  in  what 
the  putative  father  or  the  mother  is  entitled  to  the  custody  ^f:'^^  ^^^  *** 

^    ^  _  ^  •'    ther  or  mo- 

of  their  natural  child.     For  if  the  father  be  entitled  and  ther  entitled 


(i)  Per   Lee,   C.J.    Newland  v.  and  not  to  a  proceeding  upon  a  seen* 

^Osman,  i  Bott,  460.  PI.  474.  rity  given  to  indemnify  the  parish,  to 

(2)  Ibc  and  Rex  -v.  Felton,  j  Bott,  which  it  seems  inapplicable.  And 
495.  PI.  639 .  where   there  is   an    order  of  main- 

(3)  Per  Lord  Mansfield,  C.  J.  Rex  tenance  directing  the  defendant  to  pay 
V.  Felton,  ante,  (2).  and  post.  300.  (3).  so  much  a-week,  an  order  of  sessions 

(4)  Newland  'u.  Osman,  ante,  directing  that  the  payment  shall  cease 
(i),  and  see  Richards  'u.  Hodgei,  upon  his  caking  his  child,  it  is  bad  ;  for 
%  Saund.  83.  the  sessions  have  no  authority  to  super- 

(5)  Reg.  v.  Smith,  Case  Sett.  PI.  64.  sedc  the  original  order.  Rex  v.  Arim- 
But   these  remarks  were  made  with  dell,  I  Sess.  Cas.  204. 

icference  to  the  form  of  the  order, 

offer 
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to  care  of  ofFer  to  take  and  support  it,  he  cannot  be  considered  as 
Jiild  """^^  forfeiting  his  bond  or  disobeying  an  order  of  maintenance, 
by  a  subsequent  refusal  to  contribute  to  maintain  it,  while 
in  the  mother's  custody,  any  more  than  if  it  remained 
with  the  parish  officers.  But  if  the  mother  be  entitled  to 
the  care  and  superintendance  of  her  infant,  it  seems  as 
if  he  must  contribute  to  support  it  so  long  as  the  law 
permits  it  to  remain  with  her  for  nourishment  and  pro- 
tection, (i) 


Opinion  On  a  motion  for  an  information  against  the  defendants, 
fathe/or*  ^  ^^^  taking  away  a  bastard  child  from  its  mother,  and  de- 
mother  en-  livering  it  to  the  father,  a  man  of  fortune,  Lord  Mans- 

titled  to  care  «  ,  ,       .  ,  .  ,  ,  •         p    i 

ofaniiiegi-  iield  said,  neither  the  putative  lather,  nor  the  mother, 

timate  child. 
Lord  Mans 


had  the  legal  right  of  guardianship  (2);  and  if  the  puta- 
^eld.  tive  father,  having  an  order  of  bastardy  made  on  him 

to  contribute  to  the  maintenance  of  the  child,  has  a 
mind  to  take  the  child  and  provide  for  it,  the  parish 
cannot  insist  on  his  paying  towards  the  maintenance 
while  in  his  custody ;  and  that,  he  thought,  in  this  case, 
where  the  justice  had  ordered  the  child  to  be  deli- 
vered to  the  mother,  he  (the  justice)  had  done  wrong, 
the  father  being  in  good  circumstances,  and  the  mother 
poor ;  and  that  the  circumstances  should  direct  in  these 
cases.  (3) 

WillesjC.J.  In  another  case,  Chief-justice  Willes  Said  he  would 
give  no  opinion  whether  the  father  had  any  power 
over  a  child  who  is  nidlius  Jllius,  Grotius  says  truly, 
that  the  mother  is  the  only  certain  parent ;  and  an  order 


(i)  See  HuUand  1/.  Malkin,  a  Wils.        (a)  See  Horner  -y.  Lld^liard,  ante, 
ia6.  where  the  court  declined  giving    Vol.i.  266.  (i). 
an  opinion.  (3)  Rex  -v.  Felton  and  Wenman, 

I  Bott,  495.  PI.  639. 

ID  of 
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of  justices  to  remove  the  mother  ahvays  removes  the 
child.  (I ) 

Mr.  J.  Foster  also  seemed  to  think,  that  the  care  of  Doubts  of 
educating  bastard  children  is  not  to  be  considered  as  a  ^^"^^»  ^' 
burthen  to  the  parish,  but  as  a  trust ;  and  that  it  should 
not  be  so  easy  for  the  father  to  take  them  out  of  their  care 
and  custody.  The  statute  is  express,  that  the  justices 
shall  order  the  father  to  contribute  to  the  parish  for  the 
maintenance  of  the  child.  (2) 

But  a  child  of  three  years  of  age  being  brought  up  (at  Delivery  t» 
the  instance  of  her  mother,  on  an  habeas  corpus,)  by  the  JvheJ^^^f^  '^'^ 
father,  on  whom  an  order  of  filiation  had  been  made,  ther  obtains 
and  who  had  obtained  possession  of  it  by  fraud,  it  was  f rTu"f  °"  ^ 
objected  to  the  child's  being  restored  to  the  mother,  that 
having  been  adjudged  the  child  of  S.  he  had  a  right  to 
the  custody  of  her.     But   Lord   Kenyon,    C.  J.  said, 
*'  that  the  putative  father  had  no  right  to  the  custody 
of  the  child ;"  and  she  was  accordingly  restored  to  the 
mother.  (3) 

Subsequent  to  this  case,  upon  a  motion  for  a  writ  of  <»  ^J  foi"-'* 
habeas  corpus  to  the  defendant,  to  bring  up  the  body  of  a  if"the  fftirer 
bastard-child  fiVQ  years  old,  which  a  young  woman  had  ^^^  *^®.  *^"*' 
had  by  the  defendant,  Lord  Kenyon,  C.  J.  —  "  Take  a 
rule.     Where  the  father  has  the  custody  of  the  child 
fairly,  I  do  not  know  that  this  court  would  take  it  away 
from  him ;  though  I  do  not  mean  to  impeach  the  pro- 
priety of  the  case  cited  (4).     But,  where  he  has  got  pos- 

(i)  HuUand   v.    Malkin,    a  Wils.  (2)  Nevvland    -v.  Osman,    i  Bott, 

126.  ante,   300.   (i).     But  this  last  460.  PI.  574. 

observation  also  applied  to  the  case  of  (3)  Rex  v.  Moses  Soper,  5  Term 

legitimate  cihl(jre»  within   the  age  of  Rep.  278. 

nurture.  (4)  Rex  <».  Soper,  ante,  (5). 

session 
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session  of  the  child  by  force  or  fraud,  as  is  here  suggested, 
it  will  interfere  to  put  matters  in  the  same  situation  as 
before."  ( i ) 

And  it  seems  settled  by  the  following  case,  that  th© 
mother  is  entitled  to  the  custody  of  her  infant  illegitimate 
child,  at  least  where  no  order  of  filiation  has  been  made 
upon  the  father. 

On  application  for  an  habeas  corpus  in  the  court  of  com- 
mon pleas,  to  bring  up  the  body  of  an  infant  illegitimate 
child,  to  restore  it  to  the  mother,  it  appeared  by  the 
affidavits,  that  the  child  had  been  placed,  by  consent  of 
the  father  and  mother,  under  the  care  of  a  nurse ;  that  it 
was  afterwards  removed  by  the  father  to  another  woman  ; 
that  the  father  then  went  abroad,  having  entrusted 
Mr.  B.  a  friend,  with  the  superintendance  of  the  child; 
that  Mr.  B.  (to  whom  the  WTit  was  prayed  to  be  directed) 
wished  to  have  the  child  placed  with  some  person  where 
the  mother  could  have  access  to  the  child,  and,  under 
these  circumstances,  was  wilHng  to  pay  for  its  mainte- 
nance, but  the  mother  insisted  upon  having  it  delivered 
up  to  her.  On  the  child  being  brought  up  under  the 
writ,  Mansfield,  C.  J.  "  There  is  no  affidavit  before  the 
court  to  shew  any  ground  of  apprehension  that  the  child 
would  incur  any  danger  from  being  left  with  the  motlier. 
It  is  not  unlikely,  indeed,  that  by  granting  this  applica- 
tion we  may  do  a  great  prejudice  to  the  child,  but  still 
the  mother  is  entitled  to  the  child,  if  she  insists  upon  it. 


(i)  Rex  "J.  Mosely,  5  East,  224.  restored  to  lier  quiet  custody.     The 

Ti.  a.     This  doctiine  was  conHrmed  by  Court  declaring,  that  they  left  to  th:; 

the  Court  in  Rex  v,  Hopkins,  in  which  proper  forum  the  decision  of  any  ques- 

case  the  bastard  within  the  age  of  nur-  ti^n  touching  the  riy,ht  of  custody  and 

ture,  being  taken  first  by  stratagem,  and  gU3rdi<mship  of  the  child,  with  which 

again  by  force  from  the  mothe/,  was  they  did  not   meddle.     Rex  -y.  Flop- 

en  the  authorityof  the  foregoing  case  kins,  7  East,  579, 

The 
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Tlie  application  in  this  case  may  here  arise  from  pure 
affection,  and  the  mother  may  be  disposed  to  take  care  of 
the  child,  but  it  is  not  probable  that  it  will  be  so  advan- 
tageously brought  up  under  her  care  as  under  the  care  of 
some  person  whom  the  father  approves  of.  It  often  hap- 
pens that  the  mother  insists  upon  the  custody  of  the  child, 
not  so  much  out  of  regard  to  the  child  itself,  as  with  a 
view  to  make  the  father  pay  a  sum  of  money  towards  its 
maintenance  and  education.  Nevertheless,  the  mother 
must  have  the  child,  unless  some  ground  be  laid  by  affi- 
davit to  prevent  it.  Let  the  child  be  delivered  to  the 
mother."  (i) 


It  is  observable,  likewise,  that  in  a  more  ancient  case,  Order  that 
no  objection  was  taken  on  this  ground  to  an  order  of  ma-  remain  tUl 
ffistrates  directing  the  mother  to  have  the  care  of  the  ^^^  mother 
chud  untu  seven  years  old,  and  tiie  rather  to  contribute  contribute 
to  the  maintenance  for  that  time  :  but  it  was  quashed  for  ^"  ^"rport  it, 

*■  seems  good. 

another  defect.  (2) 


Wherever  the  child  stands  in  need  of  support,  the  Paiish  mu&t 
parish  officers  are  under  a  legal  obligation  to  provide  for  \^°^^f^l  ^"^ 
it ;  and  a  justice's  order  is  neither  necessary  to  make  them  bastards 
liable,   or  entitle  them  to  have  recourse  to  the  security,  ^^^^^^^ 
in  order  to  reimburse  their  expences(3).     And  then*  Must  main- 
obhgation  extends  to  maintaiioing  the  child  in  another  r^esidTneTn*  * 


(i)     Ex    parts     Ann     Knee,      i  fiUher    offers  to  take,  maintain,  and 

New  Rep.  138.      By  the  law  of  Scot-  educate  the  child-     Burgess  v.  Hali- 

land,  the   mother   is   entitled  to  the  day,  ib. 

care  of  her  bastard  child  though  past         (2)  Rex  v.  Willey,  i  Bott,  490. 

seven   years   of  age.     Short,    contra  Pi.  632.     But  the  father  did  not  claim 

Donald,  3  Diet.  Dec.  69.  or  although  to  keep  it. 

the  father  has  been  previousl)  decerned         (3)  Hayes  ^v  Bryant,  i  H.  Black. 
by  the  justices  of  the  county, in  a  c^r-  Rep.  %si'   And  see  Simpson  -v.  John- 
tain   yearly    aliment,  which    aliment  $»n,  Duuj.  7.  ant,e,  298.  (a), 
the  JViOther  inay  recover,  althoygb   the 

parish^, 
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nnother  pa-  parish,  where  it  remains  with  the  mother,  being  her 
nsh  for  nur-  pjace  of  Settlement  for  the  purpose  of  nurture.  ( i ) 

Continues  But  it  is  othei*wise  if  the  child  resides  there  for  any 
child  charge-  Other  purpose ;  and  the  obligation  ceases  altogether  when 
able.  it  acquires  a  settlement  in  another  parish.  (2) 

P.mycanbe  It  is  to  be  further  observed,  that  where  an  obligor  is 
in  bond  only  arrested  ou  the  bond,  he  cannot  be  held  to  bail  for  the 
for  damages  penalty,  but  for  the  damages  actually  incurred  (q)  ;  and 

sustained.        ,  *^  iii  ,  ,,  vj/' 

But  he  may  ne  may  pay  the  whole  penalty  to  the  parish  (4),  or  (m  the 
pay  the  en-    ^^q  ^f  ^j^  action)  into  court,  and  thus  set  rid  of  his  ob- 

tire  penalty.  '  '  *=> 

ligation  altogether ;  for  the  penalty  is  in  the  nature  of 
stated  damages,  ascertained  by  consent  of  the  parties,  pay- 
ment of  more  than  which  cannot  be  required.  (5) 


VII.  Of  the  Remedy  by  Sale  of  ^Part  of  the  Father  or 
Mother^ s  Property. 

Remedy  un-  If  the  putative  father  and  the  mother  are  persons  of 
c.  n!^c.  1%.  sufficient  substance,  the  churchwardens  and  overseers  of 
^"  ^9.  the  parish  may  apply  to  two  justices  of  the  peace,  to  en- 

able th^m  to  seize  so  much  of  their  goods  and  chattels, 
and  receive  so  much  of  the  annual  rents  and  profits  of 
their  lands,  as  shall  be  ordered  by  the  said  justices,  for  or 


(i)  Rex  V.  Hemlington,    Cald.  6.  in  the  native  parish,  by  reason  of  some 

and  the   cases  there   cited,   and  see  subsequent  right,  as  by  service,  oij  ap- 

Shermanbury     v.      Bolney,     Carth.  prenticeship,  or  if  a  female  marries  a 

279.     That  the  place  of  settlement  man  settled  there,  &c. 
must    maintain    legitimate    children,         (3)  Kirk  v.  Strickland,  Doug.  449. 

dwelling      with     their     mother     in  ante,  289.  (1),  &c. 
another  parish  for    the    purpose  of        (4)  But  see  Cole  v.  Gower,  6  Term 

heing  nurtured.  Rep.  110.  and  the  other  cases  cited 

(a)  Quaere,  whether  the  bond  or  ante,  289.  (2). 
recognizance  are  not  put  an  end  to  by         (j)  Brangwin  v.  Perrot,  2  Black, 

the  child's  haring  gaijjpd  a  Kttlement  R«p.  1x90. 

towards 
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towards  the  discharge  of  the  parish,  and  the  bringing  up 
and  providing  for  the  child. 

Tliis  order  must  be  confirmed  at  sessions,  and  there- 
upon the  sessions  are  to  make  a  further  order  for  the 
overseers  to  dispose  of  the  goods  by  sale  or  otherwise, 
or  so  much  of  them  for  the  purposes  aforesaid,  as  the 
court  shall  think  fit ;  and  to  receive  the  rents  and  pro- 
fits or  so  much  of  them  as.  shall  be  ordered  by  the  ses- 
sions. ( I ) 

An  order  by  which  the  churchwardens  and  overseers 
were  directed  to  seize  what  they  themselves  should  think 
proper,  of  the  defendant's  goods,  to  secure  the  parish 
from  the  maintenance  of  the  child,  was  quashed  as  bad. 
Because  by  13  &  14  Car.  11.  c.  12.  the  justices  have  only 
authoi^ty  to  'make  an  order  enabling  the  churchwardens 
to  seize  what  the  justices  should  think  proper.  (2) 


IX.  Of  Indictment. 

If  an  order  has  been  made,  and  the  party  disobeys,  he 
is  liable  to  be  indicted  in  the  same  manner  as  for  disobe- 
dience of  any  other  order,  made  either  in  or  out  of  sessions 
by  magistrates  possessed  of  competent  authority  (3).  And 
the  parish  are  not  prevented  from  proceeding  to  enforce 
an  order  by  these  means,  although  a  recognizance  which 
has  been  taken  is  forfeited,  and  the  penalty  recovered  in 

(i)    13   &  14  Car.TI.  c.  a.  s.  19.  (a)  Reg.  1;.  ChafFey,  a  Ld.  Raym. 

The  provisions  of  this  statute  corres-  8j8.    See  also  Stable  v.  Dixon,  ante, 

pond  with  those  of  5   Geo.  I.    c.  8.  239.  (l). 

which  is  copied  from  it,  and  it  seems  (3)  Ante,  335.  and  query,  Whether 

as  if  they  must  be  construed  in  the  this  remedy  is  altered  to  any  and  what 

same  manner.      For  the  construction  extent  by  49  Geo,  III  e.  68.  s,  3. 
«f  5  Geo.  I.  see  Stable  w.  Dixon,  ante. 

VOL.  n.  X  the 


3o6  Of  the  Punishment  of  the  Mothet- 

the  exchequer.  For  the  disobedience  is  a  crime,  and,  as 
such,  becomes  the  subject  of  specific  punishment.  The 
recognizance  is  taken  as  a  pecuniary  caution  from  the 
party,  to  ensure  his  obedience ;  but  its  being  forfeited  by 
an  act  of  disobedience,  does  not  get  rid  of  the  crime.  It 
is  like  the  case  of  security  taken  to  prevent  a  breach  of 
the  peace.  If  the  party  break  the  peace  afterwards,  his 
recognizance  is  forfeited,  but  that  does  not  prevent  his 
being  indicted  for  an  assault. 


SECT.  XL 

Of  the  Punishment  of  the  Mother  and  reputed  Father, 

Getting  an  illegitimate  child  was  not  punishable  as 
a  crime  at  common  law  ( i ).  But  the  1 8th  of  Elizabeth 
expressly  considers  the  producing  bastards  as  an  offence ; 
not  only  the  getting  or  bearing  the  child,  but  the  leaving 
it  to  be  a  burthen  on  the  parish,  and  defrauding  the  relief 
of  the  true  poor  of  it.  Therefore  the  justices  may  order 
a  proper  punishment  of  the  parents,  and  also  take  order 
for  maintaining  the  child  in  relief  of  the  parish.  Tliey 
may  do  either  or  both  (2),  but  "  the  statute  seems  only 
to  go  to  the  punishment  of  the  parents,  for  the  purpose 
of  securing  an  indemnity  to  the  parish."  (3) 

The  words  of  7  Jac.  I.  c.  4.  are,  "  That  every  lewd 
woman  which  shall  have  any  bastard  *ixihich  may  he  charge- 
able to  the  parish,  the  justices  of  the  peace  may  commit," 
&c.  From  which  words  Lord  Coke  infers,  that  "  if  she 
will  discharge  the  parish  of  the  keeping  of  the  bastard, 

(i)  Per  Lord   Mansfield,  Rex  v.  See    also  Rex  v.  Bowen,  $  Term 

Westmeon,  Cald.  129.  Rep.  156. 

(2)  Per  WUmot,  J.  Rex  -y.  Ellea  (3)  Per  Lord  Mansfield,  Rex  v. 

Taylor,  3   Burr.  1679.     ante,  291.  Westmeon,  ut  supra. 

she 
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she  cannot  be  punished  by  this  statute,  but  by  that  of 
18  Eliz.  c.  3."(i) 

It  was  also  held  upon  7  Jac.  I.  c.  4.  that  the  mother  Under 
of  a  bastard  child  should  not  be  punished  upon  that  sta-  first  offence 
tute,  as  for  her  second  offence,  unless  she  has  been  before  's  that  of 
questioned  and  punished  for  her   first  offence.       She  is  first  co»- 
might  have  been  punished  for  her  first  offence,  either  by  ^''="*^' 
the  statute  18  Eliz.  c.  3.  or  7  Jac.  I.  c.4. ;  but  is  not  to 
be  punished  by  the  7  Jac.  i.  c.  4.  s.  7.  as  for  her  seconci 
offence,  unless  she  has  been  before  punished  for  her  first; 
but  this  second  offence  shall  be  now  taken  and  deemed 
as  her  first  offence,  and  so  is  to  be  punifhed  for  the  same, 
according  to  law.  (2) 

It  had  likewise  been  resolved  by  the  whole  court,  that 
in  cases  of  bastardy,  "  the  justices  have  not  authority 
to  commit  the  woman  to  prison  for  life,  for  the  first 
offence."  (3) 

But  50  Geo.  III.  c.  51.  sect.  I.  repeals  so  much  of  5oGeo.  iir. 
7  Jac.  I.  as  relates  to  the  commitment  of  women  to  the  ^*^'" 
house  of  correction,  there  to  be  punished  and  set  on  work 
for    having  bastards   who  may  be  chargeable  to  the 
parish. 

Sect.  2.  impowers  any  two  justices  before  whom  she 
shall  be  brought  to  commit  her  to  the  house  of  correc- 
tion for  the  district  or  place  (4),  there  to  be  set  at  work 
for  any  time  not  exceeding  12  calendar  months,  nor 
less  than  six  weeks. 

(i)  a  Inst,  733. and  that  the  parents  Ante,  306.(1),  and  see  Crorapt.l  96.  s.  8. 

are  not  punishable  under  18  Eliz.  un-  Dalt.  c.  ii. 

less  the  child  be  chargeable  to  the  pa-  (z)  I  Bulst.  348. 

rish.     Lightfoot  ir.Pigot,  I  RollAbr.  (3)  Slater's  case,  Cro. Car,  471, 

37.  PI.  I  a.   Winter  1;.  Barnard,  ibid.  (4)  lb.  ut  videtur,  in  which  the  pa- 

Macksey  t;.  Mazey,  Coraft.  434.  Per  rbh  is  situate.  See  sect.  3. 
Lord  Mansfi    ]  Rex   v.Wesixneon, 

X  2  Sect. 
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Sect  3.  enables  any  two  justices,  at  any  petty  session 
for  the  division  in  which  the  parish  to  which  the  bastard 
may  be  chargeable  is  situate,  upon  their  own  knowledge, 
or  certificate  duly  authenticated  from  the  keeper  of  the 
house  of  correction,  in  which  the  woman  shall  have  been 
confined  not  less  than  six  weeks,  of  her  good  behaviour 
during  her  confinement,  and  the  reasonable  expectation 
of  her  reformation,  by  warrant  under  their  hands  and 
seals,  to  order  her  immediately,  or  at  the  time  to  be 
appointed  in  such  warrant,  to  be  released  from  further 
confinement. 

Sect.  4.  prohibits  her  commitment  until  she  has  been 
delivered  for  one  calendar  month. 


(     309    )  ^^ 


CHAPTER  XXXIII. 

Of  Parish  Apprentices, 

TV/rUCH  of  the  law  respecting  apprentices  has  been 
discussed  when  treating  of  settlements  gained  in 
that  capacity.  ( i ) 

The  remaining  question  respects  the  binding  out  ap-  Statutes  re- 
prentices  by  the  parish,  as  the  means  of  providing  for  *-s^j^^^app,^g^^f 
their  education  and  maintenance.     It  is  regulated  by  tices. 
43  Eliz.  c.  2.  s.  I.  5.      8  &   9  W.  III.    c.   30.   s.  5. 
18  Geo.  III.  c.  47.  20  Geo.  III.  0.3^5.  32  Geo.  III.  c.  57. 
and  42  Geo.  III.  c.  46. 


SECT.  L 

Of  the  Po*wer  to  put  out  Apprentices  ;  who  may  he  com" 
pelted  to  serve,  and  nsohom. 

It  is  in  the  discretion  of  the  churchwardens  and  over-  i.  of  the 

seers  (as  appears  by  the  preamble  43  Eliz.)  to  select  for  ^hose  who° 

this  purpose  such  children  as  they  shall  think  their  pa-  r.ie  to  be 

rents  are  unable  to  maintain.  (2)  Church war- 

denstoselect. 

(i)  Ante.  vol.  i.  chap.  xxi.  ment  for  refusing  an  apprentice, "That 

(a)  Per  Holt,  C.  J.  Rex  'v.  Crosse,  it  was   not  averred  that  the  parents 

Comb.  289.      1   Bott,  608.  PI.  84a.  were  not  able  to  maintain  the  child." 

In  answer  to  an  objection  to  an  indict- 

X  3  But 
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Justices  to         But  this  must  be  with  the  consent  of  two  or  more  jus- 
consent.        tices,  in  whom  the  statute  vests  the  power  to  make  an 
order,  (i) 

Apprentice's  The  age  of  the  apprentice  is  of  no  importance.  No 
age  immate-  ^^^  jg  mentioned  in  the  43  Elizr.  c.  2.  or  in  the  8  &  9 
W.  III.  c.  30.  which  gives  the  appeal,  and  compels  the 
master  to  receive  the  apprentice.  The  statute  5  Eliz. 
c.  2.  m«itions  ten  years  of  age ;  but  that  respects  ap- 
prentices in  husbandry,  which  may  require  greater  bo- 
dily strength  than  most  other  occupations,  such  as  a 
female  child  bound  to  housewifery;  and  the  statute 
5  Eliz.  c.  2.  cannot  be  connected  with  43  Eliz.  c.  2. 
which  is  for  the  sustenance  of  the  poor.  In  other  in- 
stances, the  legislature  has  not  considered  seven  as  too 
tender  an  age.  The  children  of  vagrants  may  at  that 
age  be  bound  out;  and  the  strength  and  ability  of 
children,  which,  from  seven  years  of  age  to  ten,  must 
vary  greatly  in  point  of  fitness  in  this  respect,  is  matter 
of  consideration  and  discretion  in  the  magistrates ;  and, 
independent  of  any  statutable  regulation,  seven  years  is 
at  common  law  the  age  of  pubert}^  It  was  held  there- 
fore, that  a  girl  of  eight  years  old  might  be  bound  out  as 
an  apprentice,  to  be  brought  up  in  housewifery,  and  that 
the  master  might  be  compelled  to  take  her.  (2) 

Condition  of       ^^  the  condition  of  the  master  is  immaterial.     A  fe- 
the  master,    jnale  may  be  bound  apprentice  by  the  parish  to  a  day 
labourer,  to  learn  housewifery ;  and  it  will  be  good,  un- 
less it  is  found  to  be  fraudulent.  (3) 

(i)  lb.  and   see  ante,  vol.  1,456.  (3)  Rex  t^-.  St.  Margaret's  Lincoln, 

Rex  1;.  Clapp,3  Term  Rep.  107.  Buir.  S.  C.  728. 

{%)    Rex   v.   Saltern,  Cald.  444. 
And  see  ante,  45.  et  scq. 


SECT. 


W^o  may  be  compelled  to  take  an  Apprentice.  ;ji  i 


SECT  IL 

JVho  may  he  compelled  to  take  an  Apprentice, 

The  43   Eliz.  c.  2.  s.  5.  directs  the  parish  officers  to  43^112.  c.  2. 
bind  the  children  of  poor  persons  "  where  they  should  Jitants'occu- 
«ee  convenient."     This  has  been  held  to  give  a  power  to  piers  of 
bind  them  to  all  inhabitants ;  and   also  to  all  occupiers  ^  Occupiers 
of  lands  within  the  parish,  although  residing  out  of  it.  ^^^"1*"^^  ^"^ 
For  the  general  proviso  of  the  statute  was  to  make  a  must  take 
provision  for  the  maintenance  of  the  poor ;  and  the  first  ^PP''^"^"^^'- 
clause,  in  mentioning  those  who  have  to  contribute  to 
such  maintenance,  describes  two  sorts  of  persons,  namely, 
inhabitants  and  occupiers  of  lands^  8,x.     Amongst  other 
provisions  for  the  poor,  the  fifth  section  gives  power  to 
the  parish  officers,  with  the  assent  of  the  two  magistrates, 
to  bind  poor  children  apprentices  isoJiere  they  shall  see 
convenient.     It  is  true,  indeed,  these  words  cannot  be  But  mere 
taken  so  generally  as  they  purport,  because  they  cannot  strangers  not 
compel  mere  strangers,  who  stand  in  no  relation  to  the  totakeihem» 
parish,  to  take  such  an  apprentice ;  but  I  think  that  the 
context  of  the  statute  furnishes  the  means  of  circum- 
scribing the  general  extent  of  these  words;  and  that 
context  I  took  from  the  sixth  clause,  which  imposes 
other  burthens  of  the  same  nature  on  occupiers  of  lands, 
&c.  as  well  as  inhabitants.      The  general  object  of  the 
act  was  to  compel  all  those  who  had  any  property  in  the 
parish,  to  contribute  their  due  proportion  towards  the 
maintenance  of  the  poor ;  and  the  receiving  apprentices 
is  one  mode  of  contributing  to  their  general  relief.  ( i  j 


(i)   Per  Lord  Kenyon,  C.  J.  Rex     Rex  v.  Clowerly,  i  Bott,  587.  PI.786. 
V.  Clapp,  I  Term   Rep.   107.    But    is  contra. 

X  4  But 
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But  it  is  said,  that  if  this  construction  be  put  upon  the 
statute,  the  party  may  be  doubly  charged  :  in  the  parish 
in  which  he  lives,  in  respect  of  his  inhabitancy ;  in  that 
in  which  he  has  lands,  in  respect  of  his  occupation  of 
them.  But  if  he  find  himself  aggrieved,  he  may  appeal 
to  the  sessions,  and  we  must  take  it  for  granted  that  the 
justices  will  do  what  is  right.  They  are  to  adapt  the 
charge  to  the  size  of  the  property  that  the  person  pos- 
sesses ;  and  these  are  incidental  charges  which  fall  on  him 
in  respect  of  that  property.  ( i ) 

So  of  ap-  The  law  is  the  same  as  to  apprentices,  bound  according 

ouTbyTn-^"^  to  the  20  Gco.  III.  c.  36.  whicli  passed  for  obviating 
corporated  doubts  toucliing  the  binding  and  receiving  of  poor  chil- 
dren apprentices,  in  pursuance  of  acts  made  for  relief  of 
the  poor,  unthin  incorporated  hundreds,  or  district&.  It 
enacts  that  "  nothing  in  the  act  shall  be  construed  to 
compel  any  person  to  take  any  such  poor  child  apprentice, 
unless  such  person  shall  be  an  i7ihabitant,  and  occupier  of 
lands,  Sfc,  in  the  parish  to  which  said  child  belongs^  But 
the  use  of  the  words  inhabitants  and  occupiers,  does  not 
extend  the  meaning  more  than  if  the  term,  inhabitants, 
which  occurs  in  43  Eliz.  c.  3.  had  been  only  employed  (2). 
"  The  word  has  been  held  not  to  be  confined  to  resiants. 
And  Lord  Coke,  in  his  reading  on  the  22  Hen.  VIII. 
C.  5.  relative  to  the  repairing  of  bridges,  by  the  inhabi- 
tants of  counties,  says,  that  the  word,  inhabitants,  in- 
cludes those  who  occupy  lands  in  the  county,  though 
they  do  not  reside  there.  For  some  purposes,  inhabi- 
tants and  occupiers  are  synonimous  terms.  Where  a  per- 
son derives  a  benefit  from  property,  which  he  occu- 
pies ir  a  parish,  he  is  liable  to  contribute  to  the  ease  of 
it-"  (3) 

(i)  Eod.  Jud.  Ibid.  (3)  Per  Lord  Kenyon,  C.  J.  ib. 

(a)  Rex  -v.  Tunstead  and  Happing, 
3  Term  Rep.  523. 

And 
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And  a  person  is  equally  liable  where  he  resides  out  .3.  Joint 
of  the  parish,  and  occupies  premises  within  it  jointly  with  °  hetherre- 
others  who  dwell  there,  and  have  apprentices  bound  to  siding  within 
them.     B.  was  a  partner  with  eleven  others,  in  a  manu-  j^g  parish, 
factory  of  earthen  ware,  in   the   township  of  H.     The  ^/e  severally 
partnership  was  rated  for  lands  and  buildings  in  H.  to 
the  amount  of  270I.  a  year,  of  which  23I.  a  year  is  the 
appellant's  share.     Two  of  the  partners  resided  within 
the  township,  and  had  each  of  them  an  apprentice.     B* 
resided   in  L.  a  township  adjoining ;  and  upon  a  poor 
child  from  H.  being  appointed  and  tendered  to  him  to 
be  his   apprentice  individually,   he  appealed.     But  the 
court   of  quarter  sessions,    and  afterwards  the  King's 
Bench,  upon  a  case  stated,  held  him  liable  to  take  one. 
For  the  appellant  occupied  lands  in  the  parish  to  the 
amount  of  23I.  per  annum,  that  being  his  aliquot  part  of 
the  whole ;  and  in  respect  of  that  occupation,  he  is  bound, 
according  to  the  case  of  Rex  v.  Clapp,  to  take  the  ap- 
prentice ( I ).     It  is  not  an  occupation  of  the  partnerships' 
land  and  houses  by  two  of  the  partners,  to  the  exclusion 
of  the  rest.     Each  may  reside  there  if  he  pleases.  (2) 

And  land  is  not  the  only  property,  in  respect  of  which  4.  Occupier 
a  person  becomes  liable  to  receive  an  apprentice.     An  °^]e^^a^nd  " 
inhabitant  was  held  liable  to  receive  one,  for  the  sheaf  or  <;ustom  to 
great  tithes  of  the  parish,  although  the  case  stated  that,  i^niaTeriaU^ 
in  respect  of  the  said  tithes,  no  apprentice  had  heretofore 
been  bound ;  but  that  the  custom  of  binding  in  that  pa- 
rish had  been  upon  lands  of  ten  pounds  per  annum,  and 
upwards.  (3) 

No  case  determines  whether  an  inhabitant  of  sufficient  5.  Qnzere, 
ability,  but  without  real  property  in  the  parish,  be  com-  "f^^}^'^^  '."■ 
pellable  to  receive  an  apprentice.     But  the  principle  of  general 

liable. 

(t)    Rex    v.    Barwick,    7  Terra         (2)  Per  Lawrence,  J.  Ibid. 
Rep.  i^.  (3)  Rex  <v.  Saltern,  Cald.  444« 

I  those 
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those  already  cited,  namely  that  this  is  one  mode  of  con- 
tributing to  the  sustentation  of  the  poor,  seems  to  extend 
to  such  cases,  and  decide,  that  all  who  are  liable  to  con- 
tribute to  the  relief  of  the  poor  of  the  parish,  must  re- 
ceive apprentices,  provided  they  are  enabled  by  their  cir- 
cumstances to  do  so.  Indeed  it  seems  to  have  been  de- 
termined that  clergymen  are  compellable  to  take  them, 
or  at  least  are  chargeable  to  contribute  towards  putting 
apprentices  out. (i) 

6.  A  binding       A  person  who  is  neither  an  inhabitant  nor  occupier  of 
*"s^dTn  ^"in^*^  property  in  the  parish  cannot  be  compelled  to  receive  an 
another        apprentice  from  it ;  yet,   if  he  consent  to  take  one,  the 
vaiid!^'*      binding  is  good,  and  confers  a  settlement  (2),  although 
the  master  reside  in  a  diiferent  county.  (3) 


SECT.  III. 


Of  compelling  Masters  to  pi^ovide  for  their  Apprentices.  {4) 

Justices  It  seems  to  have  been  the  better  received  opinion,  that 

might  com-  the  justices  might  force  a  master  to  take  an  apprentice, 
to  take  ap-  pHor  to  8  &  9  W.  III.  c.  30. ;  for  a  power  to  compel 
Sr "r  ^^^  master  to  receive  him,  is  consequential  to  the  autho- 
8&9W.m.  rity  given  the  justices  by  the  statute  to  put  him  out  (5). 
^*  '^^'  But  the  point  was  considered  as  doubtful,   and  Lord 


(i)  I  Bott.  608.  PI.  841.  cites 
Dalton,  who  states  it  upon  creHible 
mJornnation,  as  the  opinion  of  all  the 
judges. 

(a)  Kex  v.  St. Margaret's,  Lincoln. 

(3)  Rex  1/.  St.  Nicholas,  Notting- 
ham, a  Term  Rep.  726. 

(4)  As  to  dischasgingan  apprentice 


from  his  indentures,   see  ante,  Vol.  i. 
Chap.  xxi.  sect. 3.  488. 

(5)  Anon.  Salk,67.  Rex  v.  Gili- 
fer,  r.  Raym.  6j.  I  Lev.  84.  S.  C. 
Henton  v.  Steers,  T.  Raym.  6^-  in 
marg.  Rex -z/.  Fairfax,  I  Show.  76. 
3  Mod.  269.  S.  C.  But  see  Rex  v. 
Trevilian,  2  Str.  1268, 

Kenyon, 
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Kenyon,  C.  J.  observes,  "  masters  could  not  be  com-  But  not  to 
polled  to  provide  for  their  apprentices  under  43  Eliz.  and  fj^gJ^J/  ^^ 
the  statute  8  &  9  W.  III.  c.  30.  was  made  for  the  pur- 
pose.(i) 

It  seems  to  have  been  held  in  one  case  prioi-  to 
8  &  9  W.  III.  c.  30.  that  as  the  statute  has  intrusted  the 
churchmardens  and  overseers  of  the  poor,  by  and  with  the 
approbation  of  two  justices,  to  bind  apprentices,  the  child 
must  appear  upon  the  face  of  the  order  to  be  put  out  by 
the  assent  of  the  churchwardens  as  well  as  the  overseers; 
and  the  churchwardens  not  being  mentioned  in  that  order, 
it  was  quashed  (2).  This  determination  proceeds  on  the 
ground  that  the  churchwardens  are  to  be  considered  as  an 
integral  part  of  the  parish  officers  (3),  and  as  having  in 

this 


(t)  Per  Lord  Kenyon,  C.  J.  Rex 
•y,  Leighton,  4  Term  Rep.  732.  ante, 
Vol.  i.  464.  A  similar  act  was  passed 
relative  to  incorporated  districts,  20 
Geo.  in.  c.  36.  See  Rex  i».  Tunstead 
and  Happing,  3  Term  Rep.  $%'i. 
ante,  183.  (a). 

(a)  Rex  1/.  Fairfax,  3  Mod.  269. 

(3)  Per  Lord  Kenyon,  C.  J.  i<.ex 
V,  Beeston,  3  Term  Rep.  592.  where 
the  same  great  judge  doubts  the  au- 
thority of  that  case.  But  the  reports 
of  it,  Show.  76.  Comb.  164.  Carth. 
94.  state  the  order  to  be  quashed  on 
other  grounds,  and  not  upon  this  one. 
In  Rex  1/.  Beeston,  supra,  Lord  Ken- 
yon expressed  himself  thus,  as  to  the 
power  of  the  majority  of  parish  officers 
to  bind  the  whole.  "  I  do  not  mean 
to  say,  that  the  (hurchwardens  and 
overseers  are  technically  a  corpora- 
tion :  but  as  far  as  concerns  the  regu- 
lations of  the  poor  of  tlie  parish,  they 
stand  in  pari  ratione.  And  in  the  in- 
stance of  corporations,  the  act  of  the 


majority  binds  the  whole;  so  much  so, 
that  the  court  will  compel  the  person 
who  has  the  custody  of  the  corporate 
seal,  to  affix  it  to  any  act,  according  to 
the  vote  of  the  majority,  though 
against  the  consent  of  such  person,  as 
was  done  in  the  case  of  Wadham  col- 
lege, Cowp.377.  However,  I  do  not 
%o  on  the  grounds  of  this  similitude  ; 
but  the  foundation  of  my  opinion  is 
this,  the  43  Eliz.  c.  2.  has  directed 
that  the  general  acts  to  be  done  by 
the  churcl'iwardens  and  overseers,  shiil 
be  done  by  the  majority  of  them,  and 
I  think  that  the  spirit  of  tliat  statute 
peivades  all  the  subsequent  acts  re- 
specting the  government  of  the  poor. 
Besides,  in  common  understanding, 
what  is  required  to  be  done  by  the 
churchwardens  and  overseers,  is  satis- 
fied by  being  done  by  a  majority.  And 
indeed,  if  we  were  to  determine  othtr- 
wise,  the  inconvenience  would  be  so 
great  as  to  make  it  necessary  for  the 
legislature  to  interfere  and  pass  another 
law* 
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this  particular  instance  a  discretionary  power,  separate 
and  independant  from  that  of  the  overseers  chosen  by  the 
parish. 

Master  must  When  an  apprentice  is  effectually  bound,  his  master 
provide  for  takes  him  for  better  or  worse,  and  is  to  provide  for  him 
But  justices  in  sickness  and  in  health  ( i ).  But  the  justices  cannot 
cannot  or-  q^^q^  him  wages  during  the  term  of  his  apprenticeship, 
or  money  at  or  any  thing  to  be  given  him  after  the  term  is  ended  (2). 
Apprentice-  ^"^  ^^  ^^^  master  dies,  neither  his  executors  nor  admi- 
?hjp.  nistrators  are  compellable,  by  a  justice's  order,  to  receive 

and  provide  for  an  apprentice,  either  as  a  pauper  (3),  or, 
if  bound  under  5  Eliz.  c.  4.  as  an  apprentice  (4),  because 
an  apprenticeship  is  a  personal  trust  between  master  and 
servant,  and  determined  by  the  death  of  either;  for  in- 
struction, which  is  the  end  and  design  of  the  apprentice- 
ship, cannot  be  obtained  from  the  personal  representa^ 
tive(5).  But  covenant  lies  against  the  executor,  in 
which  there  is  no  inconvenience,  as  the  executor  may 
make  his  defence  by  pleading  no  assets ;  or  debts  of  an 
higher  nature.  (6) 

The 


law.    The  Court  therefore  held,  that  (6)  Per  Eyre,  J.  ibid.    But  now 

the   assent  of  the  majority  of  parish  by  32  Geo.  III.  c.57.   s.  i.  covenants 

officers,  was  sufficient  to  bind  the  whole  for  maintenance  of  parish  apprentices, 

in  a  contract  for  maintaining  the  poor,  with  whom  no  more  than  5I.  is  given» 

under  9  C^eo.  I.  c.  7.  post.  Chap,  xxxiv.  are  to  continue  in  force  no  longer  than 

3.  a.     As  to  how  a  certificate  is  to  be  three  months  after  the  master's  death, 

signed  by  them,  see  ante,  149.  et  seq.  By  sect.  a.  the  surviving  husband  or 

also  ante,  Vol.  i.  SS-  wife,  or  a  son,  daughter,  brother,  sister, 

(i)  Rex  •!/.   Hales    Owen,    i  Str.  executor  or  executrix,  administrator  or 

99.     See  also  Rex   v.   St.  Nicholas,  administratrix,ofthe  master  or  mistress 

Nottingham,  3  Term  Rep.  726.  ante,  (having  lived  with,  and  become  part 

^52.  (3),  and  141.  n.  (6).  of  their  family,  at  the  time  cf  the 

(2)  Rex   V.   WagstafF,   Fol.   225.  death,)  may,  within  the  three  months, 
\  Bott,  609.  PI.  846.  have  such  apprentice  assigned  to  them 

(3)  Rex  -v.  Petty,  i  Show.  405.  by  two  justices.     By  sect.  3.  the  same 

(4)  Rex  1/.  Peck,  i  Salk.  66.  provisions  are  extended  to  the  case  of 

(5)  Ibid.  that  master's  death,  &c.  to  whom  the 

apprentice 
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TheS&pW.  III.  c.  30.  enacts,   that  if  the  master  loi. penalty 
does  not  receive  and  provide  for  the  apprentice,  or  re-  ^°\  "^^^  ^^' 

-  ,  ,  p     1        •     1  1        ceiving  an 

fuses  to  execute  the  other  part  01   the  indentures,  he  apprentice 
shall  forfeit  for  every  such  offence   i  oL  to  be  levied  by  "'^'^rtr^ 
distress  and  sale,  for  the  use  of  the  poor  vv^here  such  c  30. 
offence  was  committed  ( i ).      But  it  seems  further,  that  an  indictment 
indictment  will  lie  for  disobedience,  either  in  case  of  not    '^** 
receiving,  turning  off,  or  not  providing  for  such  ap- 
prentices as  the  law  requires  to  be  received.  (2)  , 

But  to  render  the  indictment  good,  the  binding  must  ^^r^ere 
appear  to  be  within  43  Eliz.  c.  2.  (3),  and  the  sessions  binding 
have  no  original  jurisdiction  to  put  out  an  apprentice,  43  Eliz. 
but  only  by  way  of  appeal.  (4)  ^'  *' 


SECT.  IV. 

Of  the  Parti/s  Redress   against  an  Order  to  take  an 
Appre?itice,  &c. 

The  8  &  9  W.  III.  c.  30.  gives  a  power  of  appeal  to  Appeal 
the  next  general  quarter  sessions,  whose  order  shall  be  "^^^ii 
final  and  conclusive  upon  all  parties.  (5)  c  30. 

apprentice  is  assigned.    But  by  sect.  4.  In  Rex  v.  Trevilian,  the  court  said 

if  the  justices  shall  not,  in  either  case,  they  would  not  meddle  with   the  ge« 

think  fit  that  the  apprenticeship  should  neral  question,  whether  an  indictment 

be  continued,  it  is  thereby  determined,  would  lie  for  refusing  to  take  an  ap- 

For  the  remaining  provisions  of  this  prentice  or  not  ?     a  Str.  1268.     But 

statute,  see  the  act  itself  in  the  Ap.  see  Rex  -y.  Gilifer,  ante,  314.  (5),  and 

penriix.  the  cases  cited    ib.  and  Rex  f.  Robin- 

(i)  If  the  occupier  of  lands  iii  A.  son,  4  Burr.  769. 
resides  in  B.,  and  upon  application  to         (3)  Rex  t/.  Trevilian,  a  Str.  ia68. 
him  in  B.  refuse  to  receive  an  appren-         (4)  Rex   v.   Fairfax,  as   reported, 

tice  from  A.  quaere,  whether  the  poor  Comb.  164.  i  Show.  76. 
of  A.  or  of  B.   are  to  have  the  pe-         (5)  See   Lord   Kenyon's  opinion, 
naltv  ?  Re.x  v.  Clap,  3  Term  Rep.  107. 

(a)  Reg.  1',  Gould.    I  Salk,  381. 

As 


3i8 

Questions 
discussable 
on  appeal. 


Of  Parish  Appentices* 

As  to  the  merits  of  the  case ;  the  child's  fitness  or  Un- 
fitness to  be  bound  ( i ),  or  of  the  party  to  receive  an  ap- 
prentice, are  matters  of  fact  upon  which  the  justices  are 
to  decide  according  to  discretion. 


Sessions  may 
determine, 
that  a  mer- 
chant is  un- 
^t  to  take 
apprentice. 


Two  justices  bpund  a  poor  girl  apprentice  to  a  mer- 
chant. The  sessioljs  discharged  the  order,  because  they 
thought  it  unfit  to  compel  a  merchant  to  take  an  appren- 
tice. Their  order  was  affirmed,  because  8  &  9  W.  IIL 
c.  30.  having  given  an  appeal  in  this  case  to  the  sessions, 
it  is  in  the  discretion  of  the  justices  there  to  determine, 
whether  it  was  or  was  not  fitting  to  force  an  apprentice 
upon  any  one.  (2) 


Party  when  But  a  party  may  debar  himself  from  this  right  to 
fromap-  appeal.  Thus,  if  he  execute  the  counterpart  of  the  in- 
peal.  denture,  he  is  thereby  concluded  from  appealing  against 

it.  (3) 


Sessions 
state  case. 
Order  re- 
movable 
into  K.  B. 


If  the  sessions  entertain  a  doubt,  they  may  state  a  case 
for  the  opinion  of  the  court  of  king's  bench  (4) ;  or,  if 
any  illegality  appear  on  the  face  of  the  order,  the  party 
may  remove  it  into  that  court  to  be  quashed  for  the 
defect. 


Order  di^         The  overse^rs  of  a  parish,  with  the  assent  of  two  jus- 
ter  to  liv^^^'  ^ices,  bound  a  poor  child  to  an  attorney,  who  appealed 
two  suits  of  to  the  sessions.     The  sessions  ordered  him  to  seal  the 
ill,      '     "  counterpart  of  the  indenture,  which  he  refused,  and  re- 
moved it  (5)  by  certiorari  into  the -king's  bench.     It  was 
moved  to  quash  the  order ;  because,  in  the  close  of  the 
indenture,  it  is  said,  that  the  master,  at  the  end  of  the 


(i)  Rex   V.    Saltreu,    Cald.  444. 
ante,  310.  (a). 

(ji)  Minchamp"'s  case,  ^  Salk.  491. 
See  also  Rex  v.  Saltren,  ante,  (i) 
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(3)  Rex  w.  Saltren.  ante,  (i). 

{A)  lb. 

(5)  i.  e.  the  order. 


term, 
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term,  shall  give  his  apprentice  two  suits  of  clothes ;  one 
for  holidays,  and  the  other  for  working  days,  which, 
upon  debate,  the  court  held  to  be  ill,  and  quashed  the 
order.  For  the  justice  cannot  order  him  wages  during 
the  term  of  his  apprenticeship,  they  must  only  order  him 
maintenafice  as  an  apprentice,  and  cailitiot  order  him  any 
thing  after  the  term  is  ended.  ( i ) 

(1)  Rex    V.    Wagstaff,    Fol.  225.    order.     32   Geo.  III.   c.57.  sect.  n. 
See    some  exceptions,   where  parish     Append, 
.sf  prentices  are  discliarged  by  a  justice's 
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CHAPTER  XXXIV. 

Of  relieving  and  ordering  the  Poor* 


Objects  of    HTHE  objects  of  parish  relief  are,  ist,  Settled  poor. 
parish  relief.   ^    ^^^  Casual  poor. 


I.  Statutes        I.  They  are  relievable  at  their  own  houses,  subject  to 
rdievaWe  at  *^^  regulations  prescribed  43  Eliz.  c.  2.     3  Car.  I.  c.  4. 

their  own       s.  22.      3  W.  &    M.  C.  1 1.   S.  1 1.      8  &  9  W.  III.   C.  30. 

s.  2.     9  Geo.  I.  c.  7.  s.  I.  &  2.     9  Geo.  III.  c.  37.  s.  7. 
36  Geo.  III.  c.  23.  s.  I.  s.  2.  s.  3.  s.  4.  &  5. 


houses. 


II.  In  work- 
houses. 


II.  In  workhouses  under  9  Geo.  I.  c.  7.  s.  4.  30  Geo.  III. 
c.  49  s.  I.  s.  2.  49  Geo.  III.  c.  124.  s.  5.  50  Geo.  III. 
c.  50. 


III.  In  in-        III.  In  parishes  incorporated  either  under  the  general 
SktT      statutes  22  Geo.  III.  c.  83.  s.  i.     33  Geo.  III.  c.  35, 

36  Geo.  III.  CIO.  41  Geo.  III.  c.  9.  52  Geo.  III.  c.  75. 

or  some  special  act  of  parliament. 


IV.  Of  lunatic  poor  by    48  Geo.  III.   c.  96.   and 
5 1  Geo.  III.  c.  79. 


V.  In  gaols  by  52  Geo.  III.  c.  160, 

Officers  Tlie  parish  officers  are  under  a  legal  obligation  to. 

'oor\vifhout  ^^^^'^^  ^^^  support  their  poor  in  the  manner  pointed 

an  order.  "^  OUt 


Of.  the  Authority  of  the  Justices  to  order  Relief.  S^t 

out  by  these  statutes,  without  an  order  obtained  for  this 
purpose.  ( I ) 

But  a  discretion  as  to  the  mode  of  relief  is  taken  away  But  may  b© 
from  them  in  some  instances,  and  reposed  in  the  justices,  ^H^^^jy'^ 
who  are  empowered  to  make  an  order  to  compel  them  (2), 
as  they  may  in  all  cases  within  their  jurisdiction,  where 
the  officers  have  improperly  refused  to  relieve^ 


SECT.  I. 

Of  the  Authority  of  the  Justices  to  order  Belief  and  the 
Form  of  the  Order, 

An  order  of  relief  mifi^ht  be  made  by  one  iustice  under  S*"?^*  i^'- 
43  Eliz.  c.  2.  (3).     But  the  power  is  more  distmctly  given  order  relief 
by  3  W.  &  M.  c.  II.  either  to  a  single  justice  or  the  Jf^fleS;^ 
quarter  sessions  (4).     By  9  Geo.  I.  c.  7.  s.  i.  no  justice  by  3  w.  & 
can  order  relief  for  any  poor  person  or  persons  dwelling  3'  ^q^q  i, 
in  any  parish,  until  oath  be  made  that  they  have  applied  '^■i- 

\.^  I  .  ,  .  ,  /  .  /^  Must  be 

tor  reiiei  to  the  parishioners,  at  some  public  parish  meet-  oath  of  pre- 
ing,  or  two  of  the  overseers  of  such  parish,  and  been  re-  ^'o^^Y^^^j^'^ 
fused,  and  until  such  justice  has  summoned  two  of  the  and  sum- 
overseers,  to  shew  cause  why  it  should  not  be  given,  and  oyer'eers!!. 
the  person  so  summoned  hath  been  heard,  or  made  de- 
fault to  appear  before  such  justice. 

By  9  Geo.  I.  c.  7.  s.  3.  justices  for  any  county,  who 
dwell  in  any  city  or  precinct  that  is  a  county  of  itself, 

(i)  Hays   V.   Bryant,  I  H.    Black.         {3)  Per  Lord  Kenyon,  C.  J.    Rex 
553.  ante,  303.  '  nj.  Keer  and  Rich,  5  Term  Rep.  159. 

(a)  36  Geo.  III.  c,  23.iiosf,sect.  I.         (4)  Rex  t;.  Wiiifhip  &   Grunwell, 

Cald.  72. 

VOL.  It.  Y  but 
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but  situated  within  the  county  at  large  for  which  they  are 
appointed,  may  grant  warrants,  take  examinations,  and 
make  orders  for  any  matters  which  any  one  or  more  jus- 
tice may  act  in,  at  his  dwelling-house,  notwithstanding, 
that  such  dwelling-house  is  out  of  the  county,  &c.  in  such 
city  or  other  precinct  adjoining. 


28  Geo.  III.  c.  49.  sect.  4.  recites,  that  doubts  have 
arisen  with  respect  to  the  construction  of  9  Geo.  I.  c.  7., 
it  enacts,  therefore,  "  that  any  justice  acting  for  any 
county  at  large,  may  act  as  such  at  any  place  within  any 
city,  town,  or  precinct,  being  a  county  of  itself,  and  situ- 
ated in,  surrounded  by,  or  adjoining  to  any  such  county 
at  large,  and  that  his  acts  shall  be  as  valid  as  if  done 
"^'V'ithln  the  county  at  large.  But  it  provides,  that 
"  notliing  in  this  act  contained  shall  extend  to  give 
power  to  the  justices  of  the  peace  for  any  county  at 
large,  not  being  justices  for  such  city,  town,  or  pre- 
cinct; or  any  constable  or  other  officer  acting  under 
them,  to  act  or  intermeddle  in  any  matters  or  things 
arising  within  any  such  city,  town,  or  precinct,  in  any 
manner  whatsoever."  (i) 


Form  of  thft      "j^g  order,  whether  made  at  sessions,  or  by  one  jus- 
order  stating  111 
the  juris-      tice,  must  appear  to  be  made  upon  oath,  that  the  pauper, 

^^'°"*         or  some  other  person,  on  his  or  her  behalf,  has   applied 

to  two  overseers,  or  "at  some  public  parish  meeting,  for 

relief,  and  has-been  refused  (2}."     It  must  likewise  state 


(i)  See  more  as  to  the  local  limits-  mentions  but  one  ju5tice.  Per  Lord 
of  justices' jurisdiction,  Vol.  i.  222.  et  Mansfield;  and  see  the  cases  cited, 
seq.  ib.  n.  (a). 

(j)  Rex   V.  Winship  and  Grun- 
well,  ante  311.    (4).  although  the  act 
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the 
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the  party  to  be  poor  and  impotent  ( i ),  and  profess  to  be 
made  under  hand  and  seal :  but  if  that  be  set  forth  on  the 
recital,  "  We,  &c.  whose  hands  and  seals  are  hereunto 
set,"  it  is  sufficient.  (2) 


The  3  &  4  W.  III.  c.  1 1,  s.  1 1,  gives  no  direct  autho-  Need  not 
rity  to  a  neighbouring  justice  to  make  an  order  of  relief,  ^yerthe  jus- 
except  where  none  resides  in  the  parish :  the  words  of  the  in  the  pa- 
statute  being,   "if  no  justice  be  dwelling  in  the  parish."  '^^  ' 
This  has  been  argued,  therefore,  to  be  a  declaration,  that 
if  a  justice  be  dwelling  in  the  parish,  he  only  shall  have 
cognizance  of  the  matter,  and  that  this  being  the  foun- 
dation of  his  jurisdiction,  the  order  ought  to  aver,  that 
the  justices  making  it  lived  in  the  parish,  or  that  there 
was  none  living  there.     But  it  has  been  decided,  that  the 
statute  upon  this  part  was  only  directory,  for  which  Salk. 
473.  was  relied  upon.  (3) 

The  order  must  be  to  pay  a  certain  sum  to  the  pauper  Form  as  to 
weekly,   &c.     If  it  run,  that  the  parish  officers  «  do  pay  jl'gf^"'"^  '^' 
3I.  to  a  woman,  for  nursing  a  poor  inhabitant,  when  ill  Cannot  or- 
in  a  gaol,  and  likewise  for  paying  a  surgeon's  bill  due  to  be  pTid"b^-^° 
him  on  account  of  the  said  pauper,  it  is  bad.     For  if  the  assistance 

1  1         J    1        1  .  1        «>  administered 

surgeon  and  nurse  are  employed  by  the  parish  officers,  to  «  pauper. 
they  have  thereby  given  the  party  relief.     The  surgeon 
and  nurse  have  a  proper  remedy  by  way  of  action  against 

(i)  Rex  'V.  Hay  worth,  i  Str.   lO.         (a)    Rex  v.  Woodsterton,  i   Bott, 

where  an  order  to  pay  3s.  weekly  to  401.  Pl.49'7,.    See  ante,  184.  as  to  an 

A.  so  long  as   he  should  continue  poory  order  of  removal, 
was  quashed.     Rex  'v.  Sroke  Ursey,         (3)  Rex  v.  Woodsterton,  2   Bar- 

S.  P.  Rex  v.  Tii'pet,  East,  4  Geo.  I.  nard,  K.  B.  207,  247.  See  ante,  Vol.  ?, 

S.  P.  on  an  order  to  maintain  a  daugh-  49, 
ter-in-law, as  to  which  latter,  see  ante, 
232.  (4).     Qua?re,  if  not  S.  C.  as  Rex 
<».  Tripping,  16  Vin.  Abr.  424. 

y  2  the 
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the  officers,  and  the  justices  have  no  pretence  to  interfere 
iji  this  matter,  (i) 

»n  general,  An  Order  cannot  be  made  under  43  Eliz.  c.  2.  except 
poor  must      ^-q  relieve  the  poor  residing  within  the  parish.     For  pa- 

reside  m  the  ^  o  mi  •    i 

parish,  to  be  rishioners  are  not  to  be  reneved  until  they  are  carried  to 
relief^  '°  their  parish,  which  is  bound  to  maintain  them  only  so 
If  it  direct  loug  as  they  continue  there.  An  order,  therefore,  di- 
to  repair  to  meeting  the  parish  officers  of  C.  to  repair  to  R.  and  re- 
''"h'^^T^  lieve  a  man  and  his  wife,  being  so  sick  they  cannot  be  re- 
lieve, it  is  moved,  was  quashed  as  bad.  (2) 
bad. 

Exceptions  One  case,  however,  has  been  always  considered  as  an 
irtfwhe're  a  exception  to  this  rule.  A  child  within  the  age  of  nur- 
ehiid  legiti-  ture  Cannot  be  removed  from  the  mother,  so  that  if  the 
gitimate  re-  Matter  be  settled  in  a  different  parish  from  her  child,  and 
sides  in  an-  reside  there,  the  place  in  which  the  infant  is  settled  must 
with  its  mo-  maintain  it,  during  such  residence  with  the  mother ;  and 

the  law  is  the  same,  whether  it  be  a  legitimate  (3)  or  a 

natural  child.  (4) 

Some  further  exceptions  are  made  to  this  rule  by  sta« 
tute:  ist,  As  it  respects  the  maintenance  of  the  poor  in 
general.  2d,  As  it  relates  to  provision  for  the  family  of 
men  serving  in  the  militia.  (5) 

(i)  I  Bott.  PI.  494,  and  see  Rex  to  how  casunl  poor  shall  be  rcaintKm- 

'u.  Smith,  et  al.    16011,343.     PI.  376.  ed,  see  post,  340. 
Rex  t;.    Overseers   Cclbitch,    1   Bar.         (3)  Shermanbuty -p-.  Bolney,  Carth. 

K.  B.  46.  and  also  Rex  v.  Belzem,  St.  179.    Rex  v.  Saxmundham,  Fort.  307. 

Pauls,   II  Mod.  178.  cited,   i  Bort,  S.  C.   Rex  f.  St.  Giles  in  the  Fields, 

40a,  n.  (a).  Burr.  S.  C.  2. 

(a)  Clypton  St.  Maryf.  Ravistock         (4)  Rex 'y.     Hemlington,  Cald.  (J 

Poor,   Sett.  49.  Rex  t.  Houghton  Le  Simpson  v.  Johnson,  Doug.  7.    Rex  -c' 

Spring,  I  East,  a47.     i  Bott,  400. 1*1.  Saxmundham, ante,  (3). 
490.  See  also  9  G«o.  I.  c.7.  s,  I.   As        (^)  See  post.     Sect.  3.  2,35- 

We 


ther  for  nur- 
ture. 
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We  have  already  seen,  that  35  Geo.  III.   c.  loi.  s.  2.  ,^[^f  j*^^^"' 
enacts,  that  in   case  any  poor  person  shall  be  brought  2d,  where 
before  a  justice  or  justices,  to  be  removed  or  passed,  and  ^3^^^°°^^ 
it  shall  appear  to  the  justice  or  justices,  that  from  sick-  removed. 
ness  or  other  infirmity,  it  would  be  dangerous  to  remove 
them,  the  said  justice,  &c.  is  required  and  authorised  to 
suspend  the  execution  of  the  order  or  vagrant  pass,  until 
he  or  they  are  satisfied  it  may  be  safely  executed,  without 
danger  to  those  who  are  to  be  removed  under  it ;  which 
suspension,  and  subsequent  permission  to  execute,  are  to 
be  indorsed  on  the  warrant  or  pass. 


This  power  to  remove  the  suspension  of  an  order  or  49  Geo.  fii. 
pass  seems  by  this  act  to  have  been  confined  to  the  justice  ^'  ^^*  *' '' 
or  justices  by  whom  the  order  was  originally  made.  But 
now  by  49  Geo.  III.  c.  1 2 1.  s.  i.  it  is  made  lawful  for  any 
other  justice  or  justices,  within  the  county  or  jurisdiction 
within  which  such  removal  or  pass  is  made,*to  order  that 
the  same  shall  be  executed,  and  direct  the  charges  to  be 
incurred  to  be  paid,  and  to  carry  into  execution  such 
amended  order  as  fully  and  effectually  as  these  powers  and 
authorities  can  be  executed  by  the  justices  who  make 
such  order  or  the  justice  who  grants  such  pass. 

Sect.  3.  directs  that  when  it  is  suspended  on  account  Sect,  3* 
of  the  sickness  of  any  person  thereby  directed  to  be  moved, 
it  shall  be  suspended  for  the  same  period  with  respect  to 
every  other  person  named  therein,  who  was  actually  of 
the  same  household  or  family  of  such  sick  or  infirm  per- 
son at  the  time  of  the  order  made  or  pass  granted. 

The  charges  proved  on  oath  to  be  incurred  by  suspen-  charges 
sion  of  an  order  of  removal,  or  vagrant  pass,  are  to  be  ^'^.^^'  '^  ^* 
paid  by  the  parish  officers  of  the  parish  or  place  to  which 
jsuch  poor  person  is  to  be  removed,  in  case  any  removal  is 

(i)  Ante,  Chap,  xxviii.  sect.  5.  p.  21J. 

Y  3  made. 


32d 


How  where 
the  parish 
ordered  to 
pay,  lies 
without  the 
jurisdiction. 
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made,  or  the  party  dies  previous  to  the  execution  of  the 
order.     If  the  parish  officers  shall,  upon  the  removal  or 
death  of  the  person  ordered  to  be  removed,  refuse  or  ne- 
glect to  pay  the  charges  within  three  days  after  demand, 
one  justice,   by  warrant  under  his  hand  and  seal,  may 
cause  the  money  mentioned  in  such  order  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person  or 
persons  refusing  or  neglecting  payment,  with  such  costs 
of  the  levy,   not  exceeding  40s.,  as  the  said  justice  shall 
direct.  And  if  the  parish  or  place  to  which  the  removal  is 
made,  or  ordered  to  be  made,  be  without  the  jurisdiction 
of  the  justice  signing  the  warrant,  it  shall  be  transmitted 
to  any  justice  of  the  peace  having  jurisdiction  within  such 
parish   or  place,  who  are   authorized  and  required  to 
indorse  the  same  for  execution.    But  if  the  sum  ordered  to 
be  paid  on  account  of  costs  and  charges  exceed  20I.  the 
party  or  parties  aggrieved  may  appeal  to  the  next  general 
quarter  sessions ;  and  if  the  court  of  quarter  sessions  is  of 
opinion,  that  the  sum  awarded  is  more  than  of  right 
ought  to  have  been  ordered  to  be  paid,  they  may  strike 
out  that  sum,  and  insert  such  as  in  their  judgment  ought 
to  be  paid,  and  they  are  to  direct  that  the  amended  order 
shall  be  carried  into  execution  by  the  justices,  by  whom 
the  order  was  originally  made,  or  either  of  them ;  or,  in 
case  of  the  death  of  either,  by  such  other  justice  or  jus- 
tices as  they  shall  direct.  ( i ) 


The 


(i)  Qujere,  whether  the  general 
words  in  the  enactment,  which  re- 
quire payment  cf  the  expences  in- 
curred during  the  suspension  of  these 
orders  by  parishes  to  which  persons  are 
to  be  thereby  removed,  are  restrained 
hy  the  recital  in  sect.  a.  to  cases  where 
poor  persons  are  removed  or  passed  to 


the  places  where  they  are  le2dlly  set- 
tled. Otherwise  the  parish  to  which  the 
removal  is  afterw.irds  made,  will  be  ob- 
liged to  pay  all  expences  under  2cl.  at 
all  events,  without  power  of  redress, 
even  though  it  shall  ultimately  appear 
upon  appeal,  that  the  pauper  is  settled 
in  that  parish  from  which  the  removal 
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The  party  may  bring  this  appeal  within  the  time 
allowed  by  law  for  bringing  appeals  against  orders  of 
removals,  and  is  not  limited  to  three  days  after  the  costs 
are  demanded.  The  meaning  of  that  part  of  the  clause 
is,  that  if  he  does  not  give  notice  of  appeal  within 
three  days,  he  subjects  himself  to  the  inconvenience  of 
beino-  distrained  upon  for  the  amount,  but  the  right 
of  appeal  being  given  in  the  most  general  terms  by 
a  subsequent  part  of  the  clause,  is  not  thereby  re- 
strained. ( I ) 

And,  by  49  Geo.  III.  c.  1 24.  ^ect.  2.,  when  the  execu- 
tion of  the  order  is  suspended,  the  time  of  appealing  is  to 
be  computed  according  to  the  rules  which  govern  other 
like  cases,  from  the  time  of  serving  it,  and  not  from  that 
of  making  such  removal  under  and  by  virtue  of  it. 


The  justices  by  whom  the  original  order  is  made  and  "^'^^  J'^^ 
warrant  issued,  have  a  discretion  to  exercise  upon  the  jn^origina 
matter  submitted  to  them ;  but  the  statute  is  peremptory  order  have 

,  .  .J.         .         ,-.,..  1  a  discre- 

upon  the  magistrates,  residing  m  the  jurisdiction  where  xXoiury 
the  levy  is  to  be  made,  to  endorse  the  warrant.     He  has  P°^^^^'  ,^"^ 

•^  those  who 

nothing  to  do  with  the  propriety  of  making  the  original  should  back 
order,    or   granting   the   original  warrant,    and  is  not  ^'^^^^^"°"^- 


is  made.    In  the  case  of  vagrant  passes  the  road,  by  whom  is  he  to  be  main- 

also,  the  burthen   of  maintaining  the  tained  ? 

vagrant,  during  his  sickness,  will  be  Quaere  also,  whether  the  sessions 
cast  upon  a  parish  where  he  not  only  have  power  to  examine  into  the  pro- 
may  have  no  settlement,  but  possibly  piiety  of  the  order  of  suspensions 
ha5  never  been.  being  made  at  all  ?  As  for  instance. 
The  act  also  makes  no  provision  for  if  the  parish  appealing,  should  be  able 
the  suspension  of  orders  through  to  shew  that  the  paupers  were  neither 
inevitable  accident  during  the  time  Vick  nor  infirm,  but  might  have  been 
the  officers  are  putting  them  in  removed  without  danger.  The  words 
execution.  Thus,  if  a  pauper  is  to  be  of  the  act  refer  lo  an  alteration  in  the 
conveyed,  under  an  order  from  L.aun-  sum  only, 
ceston  to  Carlisle,  and  is  tak«n  ill  on  (i)  Rex  v  Bradford,  9  East,  97. 

Y  4  answer* 
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answerable  for  their  legality,  but  tbey  remain  at  the  hazard 
of  them  by  whom  they  were  first  granted,  (i) 

Mandamus        A  rule  was  moved  to  shew  cause,  why  a  mandamus 

granted  to     g^ould  uot  issuc  to  a  mamstrate  of  the  county  of  Essex- 
back  a  war-  ^  c  j  ^ 

ran:  of  dls-    commanding  him  to  back  a  warrant  of  distress,  issued  by 
deT^i^Geo.  ^^  magistrates  of  the  borough  of  C.  for  20I.  i6s.  3d. 
III.  c.  loi.     being  the  expences  incurred  by  the  parish  of  I>.  in  the 
the  justice     maintenance  and  support  of  D.  G.  and  A.  his  wife,  and 
f°"^"J^''^^  ^^  for  surgical  assistance  during  the  suspension  of  an  order 
granted.        for  removing  him  to  his  parish,  and  30s.  for  the  charge 
rrovverTo   of  the  levy.     It  appeared  that  G.  on  ist  May  1791,  as 
judge  of  its    he  was  driving  a  waggon  on  the  public  road  leading 
il^nVt^an "     through  L.  broke  both  his  legs,  and  was  taken  to  the 
swerable  for  workliousc,  where  he  continued  till  3 1  st  July.     On  6th 
quences.        May,  two  justiccs  of  the  borough  of  Colchester,  within 
whose  jurisdiction  the  parish  of  L.  is,  took  the  pauper's 
examination,  and  made  an  order  for  removing  him  and 
his  wife  from  L.  to  Coggeshall,  in  Essex,  and  at  the  same 
time  endorsed  a  suspension  on  the  order  of  removal ; 
and  on  3 1  st  July,  the  order  was  executed  by  their  per- 
mission.    The  parish  officers  of  Coggeshall  not  paying 
within  three  days,  the  magistrates  of  Colchester  issued 
a  warrant  of  distress,  and   Coggeshall  not  being  within 
their  jurisdiction,  the  parties  applied  to  the  defendant  to 
back  it,  which  he  refused.     In  shewing  cause  against  the 
rule,  it  was   observed,    that  the  order  of  removal  was 
illegal,  as  the  pauper  had  not  come  into  L.  to  inhabit  or 
settle,  but  was  detained  by  an  unavoidable  accident,  and 
fell  within  the  description  of  casual  poor.     The  Court, 
however,    upon   the    reasoning   before   stated,   thought 
the  defendant  had  no  discretion,  and  made  the  rule  abso- 
lute for  a  mandamus,  commanding  him  to  sign  the  war- 
rant. ( I ) 

(i)  Per  Lord  Kenyon,  C.  J.    Rex         (2)  Rex  -v.  Kynaston,  ante,  (i). 
V.  KynastOHj  i  East,!;;. 

Where 
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Where  an  order  directs,  that  a  certam  sum  shall  be  paid  Weekiv 

lief  V 
due. 


to  the  pauper  weekly,  and  every  week,  it  is  due  at  the  ^'^^  """^^^ 


beginning  of  the  week,  and  the  parish  officers  should  pay 
it  then,  (i) 

The  jurisdiction  to  make  orders  for  the  relief  of  the  No  appeal 

,         ,  .  ,  I  .       ,     .        .  against  or- 

poor  by  the  sessions,  and  by  a  smgle  justice,  are  concur-  der  of  re- 
rent.     No  appeal  therefore  lies  against  an  order  of  main-  ^*^^- 
tenance ;  and  the  reason  is,  lest  while  the  point  is  liti- 
gating, the  poor  should  starve.  (2) 

The  9  Geo.  I.  c.  7.  s.  4.  enacted,  that  where  any  poor  9  Geo.  I. 
person  or  persons  in  a  parish,  in  which  there  is  a  work-  ^'  '^' 
house,  shall  refuse  to  be  lodged,  kept,  or  maintained  there, 
that  such  person  or  persons,  so  refusing,  shall  be  put  out 
of  the  book  where  the  names  of  persons  who  ought  to 
receive  collection  are  registered,  and  not  be  entitled  to 
ask  or  receive  collection  or  relief. 

This  statute  was  productive  of  many  harsh  consequen-  Extencfs 
ces,  notwithstanding  the  humane  interpretation  put  upon  o^ly  to  those 
it  by  the  judges,  viz.  that  it  extended  only  to  compel  those  asking  re- 
persons  of  a  family  to  go  there,  who  were  in  actual  want 
of  relief.  (3) 


lief. 


But  this  provision  is  now  altered,  and  a  discretionary  36  Geo.  in. 
power  given  to  magistrates,  by  36  Geo.  III.  c.  23.  (4).  storlsTdis 
It  is  expressly  enacted,  however,  by  s.  4.  and  5.  that  it  cretionary 
shall  not  extend  to  places  where  houses  of  industry  are  ]Suces*°o 

(i)  Rex  <i;.  John  Fearnley,  I  Terra  (a)      And     see    Rex    v.     Carlisle^ 

Rep.  316.  3  Burn's  Justice,  tit.  Removal. 

(a)  Rex   V.  North  Shields,  Cald.  (4)  For  the  remedy  to  enforce  obe- 

6^.  dience  to  orders  of  maintenance,  see 

(3)  Rex  V.  Haigh,  3  Term  Rep.  post,  Chap,  xxxvi. 
637.     Rex  f.  North  Shields,  ante, 

pro- 


act. 
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order  relief   provided,  Under  22  Geo.  III.  c.  8q.  or  under  any  special 

at  the  dwell-   ^  ^  ^     ^ 

ing  of  the       A'Ct. 

poor.      But  jjQj.  ^yhe,,g  there  are  houses  of  industry. 

Or  hun-  Where,  therefore,  4  Geo.  III.  c.  90.   was  passed,  for 

porated"by"  iucorpprating  two  hundreds,  and  directed  that  a  house 
a  particular  should  be  built  for  the  poor's  reception,  and  provided 
that,  three  months. after  the  house  should  be  built,  "  the 
said  poor  persons,  and  persons  incapable  of  providing  for 
themselves,  should  be  under  the  govei'nment  and  manage^ 
ment  of  the  said  guardians  of  the  poor"  it  was  held  that 
this  excluded  the  magistrates  of  the  county  from  any 
jurisdiction  to  make  an  order  for  the  relief  of  poor  living 
within  that  district,  (i) 


SECT.  JI. 

Of  Workhouses. 

Parishes  are  not  compellable  to  erect  workhouses, 
but  may  maintain  and  employ  their  poor  at  their  own 
homes.  (2) 

Under  The  9  Geo.  1.  c.  7.  s.  4.  enables  the   parish  officers, 

9  Geo.  I.      ^j^]^  ^Yie  consent  of  the  major  part  of  parishioners,  to 

C.7.  majority  ^  »»         r  r 

of  officers  purchase  or  hire  a  house,  &c.  and  contract  with  any 
workhouse  P^rson  for  maintaining  and  employing  the  poor.  But  the 
or  purchase  concurrence  of  all  the  parish  officers  is  not  necessary  to 
of  major  part  uiake  the  contract  valid,  the  assent  of  the  major  part  is 
of  parish-     sufficient,  although  the  rest  refuse  to  join.  (3) 


toners. 


(1)  Rex  V.  Keer  and  Rich,  5  Term         (3)  Rex  'v.  Beeston,  3  Term  Rep. 
Rep.  159.    1  Bott,  410.  PI.501.  59Z.  I  Bott,  40IS.   Pl.joo. 

(z)  Per  BuUer,  J.  Rex «/.W«therill, 
Cald.  43Z. 

Two 
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Two  justices  by  an  order  remove  W.  H.  from  the  pa-  Two  united 
rish  of  Lyncombe  to  the  parish  of  St.  Peter  and  St. Paul,   hke  work- 
in  the  city  of  Bath ;  to  which  parish  they  adjudged  him  ^V*."^^  '"^?^ 
likely  to  become  chargeable.  The  sessions  on  appeal  con-  the  poor  re- 
firm  the  order,  and  state  the  following  case  : — The  pa-  ^',^^^^^3  ^er- 
rishioners  of  the  parish  of  St.  Peter  and  St.  Paul,  in  con-  tificate  they 
junction  with  the  parishioners  of  the  parish  of  St.  James,  "rawed! 
in  the  city  of  Bath,  some  time  since  purchased  a  piece  of 
ground,  situate  in  the  parish  of  Lyncombe,  and  built 
thereon  a  house  for  the  reception  and  maintenance  of  the 
poor  of  the  several  parishes  of  St.  Peter  and  St.  Paul, 
and   St.  James  there.     In   September  last,  the  pauper 
W.  H.  being  impotent  and  unable  to  work,  was,  together 
with  all  the  other  paupers  of  the  said  parish  of  St.  Peter 
and  St.  Paul,  removed  from  thence  to  the  said  new  erected 
house  in  Lyncombe,   where  he  and  the  rest  of  the  poor 
have  been  maintained  at  the  expence  of  that  parish,  with- 
out being  any  expence  to  Lyncombe.     The  pauper,  and 
all  the  other  poor  who  went  into  the  said  house,  carried^ 
with  them  regular  certificates  signed  by  the  officers  of 
St.  Peter  and  St.  Paul,  and  which  were  delivered  to  the  of-^ 
cers  of  Lyncombe.     Notwithstanding  which,  the  officers 
of  L.  obtained  an  order  for  his  removal,  as  not  beins  an 
object    of   the    certificate    act,  -and   therefore  unpro- 
tected by  it.      But  by  Lord  Mansfield  ;  after  stating  the 
object  of  the  certificate  act :  "  The  want  of  workhouses 
was  soon  felt  as  an  inconvenience.     They  were  not  long 
after  [i.e.  the  certificate  act}  introduced  by  the  legislature; 
and  if  well  regulated,  a  moft  desirable  mode  of  relief  they 
are.     They  supply  comfort  and  accommodation  for  those 
who  cannot  work,  and  employment  for  those  who  can. 
In  many  instances  which  have  chanced  to  fall  within  my 
knowledge,  particularly  on  the  midland  circuit,  they  have 
reduced  the  annual  amount  of  the  poor  rates  one  half. 
But  this  benefit  could  not  within  itself  be  received  by 

every 
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every  small  district ;  for  where  parishes  were  small,  the 
expence  of  the  necessary  buildings  was  too  heavy  for  them. 
Single  pa-  ^^^^  obstacle  was  foreseen  by  the  legislature,  and  pro- 
rishes  must  vided  against  accordingly.  Though  single  parishes  could 
vorkhouses  ^rity  Contract  for  these  buildings  within  their  own  limits, 
withm  their  yg|-  ^^ere  two  unite,  no  restrictions  were  imposed ;  the 

limits.  *^  ^  '■ 

Jnited  pa-  power  is  general.  It  is  obvious  that  the  workhouse  of  a 
in  rthird'^  single  parish  must  be  mod  conveniently  situated  in  that 
parish.  Upon  a  similar  principle,  where  many  parishes 
were  jointly  concerned,  the  legislature  did  not  require 
that  the  buildings  should  be  raised  in  either  of  the  con- 
federate parishes;  because,  in  such  a  case, a  spot  might  be 
found  in  some  other  parish  more  centrical  and  better  ac- 
commodated to  their  general  convenience  than  any  part 
of  their  united  district.  The  act  therefore  authorizes  the 
purchase  any  where ;  and  when  once  the  joint  purchase 
is  made,  wherever  it  be,  it  becomes  a  part  of  the  local 
system  of  each  contracting  parish ;  and  if  the  poor  will 
not  go  there,  they  are  not  entitled  to  relief.  The  same 
narrow  spirit  that  has  impeded  the  progress  of  this  bene- 
ficial plan  now  starts  up  again  to  limit  this  power,  and 
almost  to  overthrow  the  act  itself^  which  was  calculated 
ultimately  to  reduce  expence,  as  well  as  promote  industry 
and  encourage  manufactures,  by  employing  all  the  poor 
under  the  eye  of  one  master.  But  the  objection  is  not 
warranted  by  the  certificate  act,  whatever  might  be  the 
leading  motive  in  passing  the  act ;  that  statute  authorizes 
the  whole  body  of  the  poor,  of  whatever  denomination, 
and  with  whatever  object,  to  leave  their  own  and  remove 
into  any  other  parish,  provided  they  can  obtain  the  pro- 
tection of  a  certificate.  Contrary  to  the  spirit  and  policy 
of  the  act,  and  not  obliged  by  the  letter,  the  court  will 
not  make  an  exception  of  a  case  which  the  act  itself  has 
not  excepted.  The  true  policy  is  certainly  to  enlarge, 
and  not  to  narrow,  the  district  within  which  the  poor  are 

to 
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to  be  maintained  ( i ).  As  to  the  objection  of  its  being 
an  injury  to  property;  the  introduction  of  a  numerous 
inhabitancy,  by  increasing  the  consumption  of  provisions, 
must  unavoidably  add  to  the  value  of  that  land,  the  pro- 
duce of  v^rhich  is  by  such  a  demand  consumed.  As  to 
the  possibility  of  a  few  illegitimate  children  acquiring  by 
birth  a  settlement  in  the  parish  within  which  the  work- 
house stands,  it  is  impossible  to  foresee  every  inconveni- 
ence, and  all  that  can  be  said  is,  that  de  minimis  non  curat 
Lex''  Buller  J. — As  to  the  last  difficulty  raised,  I  doubt  Q^a^re.whe- 
whether  the  poor  house  so  occupied,  and  become  in  this  house  in  a 
manner  the  perpetual  property  of  the  united  parishes,  is  ^}^^^^  i^^^'J* 


not  to  this  purpose  rather  to  be  considered  as  part  of  considered 
those  parishes  to  which  it  so  belongs,  than  of  the  parish  ^"Jj^^^plgj^s*^ 
in  which  it  is  locally  situated,  upon  the  same  principle  as  part  of  those 
that  of  many  resolutions  in  the  case  of  such  children  born  whose  poor 
in  gaols  (2).     Both  orders  were  quashed.  (3)  dwell  there. 


The  putting  people  into  the  workhouse  does  not 
impose  upon  them  an  obligation  to  work  if  they  are 
not  qualified  for  labour.  Every  person  in  the  work- 
house is  not  obliged  to  work.  Suppose  a  man  is  in  a 
fever ;  were  the  mailer  or  keeper  of  a  workhouse  to 
exact  labour  from  such  a  person,  he  would  be  indictable 
for  it ;  and  1  have  had  several  indictments  of  that  kind 
before  me.  (4) 

By  49  Geo.  III.  c.  124.  two  or  more  of  His  Majesty's    ^  ^^^  m 
justices  of  the  peace  may  at  their  petty  sessions  direct  €.124.5.5, 


(1)  Peart  T^.  Westgarth,  ante,  vol.  i.         (a)  Ante,  vol.  i.  290,  et  seq. 
18.     Accord,  in  Rex  -w.  I-eigh,  ib.  a6.         {3)  Rex  f.  St.Peter'sL  and  St.Paurs, 

the  court  seem  to  entertain  a  contrary  Cald.  213.     i  Bott,  433.  PI.  534. 
sentiment.     But  see  the  several  opi-         (4)  Per  Lonl  Mansfield,  C.  J.   Rex 

nions,  ante,  vol.  i.  26.   and  th«  cases  ».  Wiaship  and  Grunwell,  Cald.  76, 
there  referred  to. 

such 
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such  rules,  orders,  bye-laws,  and  regulations,  or  any  of 
them,  as  are  appointed  to  be  observed  and  enforced  in 
every  poor  house  established  under  22  Geo.  III.  c.  83. 
to  be  observed  and  executed  in  any  parish  within  their 
respective  divisions  or  districts,  as  fully  as  in  those  in- 
corporated by  that  act. 

50  Geo.  III.        By  50  Geo.  III.  c.  50.  two  justices  within  their  limits 
*"•  •5°'  may  at  any  special  sessions  direct  the  rules,  orders,  and 

regulations  in  the  schedule  to  22  Geo.  III.  c.  83.  or  any 
of  them,  with  such  additions  as  shall  be  made  by  them, 
to  be  observed  and  enforced  in  the  workhouses,  poor- 
houses,  or  any  house  set  apart  for  the  purpose,  although 
there  shall  be  no  master  or  mistress  to  superintend  the 
same.     And  two  justices  in  any  special  sessions  may  add 
to  and  alter  the  rules,   &c.  which  shall  have  been  made 
at  any  previous  special  sessions,  provided  that  no  ad- 
dition or  alteration  made  by  the  justices  shall  be  contra^ 
dictory  to   the  rules   so   established   by   22  Geo.   III. 
"  and  provided  that  the  same  shall  not  be  repealed  at  their 
quarter  sessions  of  the  peace ;"  and  for  carrying  those 
rules  into  execution  justices  of  peace  shall  have  the  same 
powers  as   are  vested   in  visitors  b}^    22  Geo.  III.,  and 
church-wardens  and  overseers  within  their  respective  pa- 
rishes and  townships  as  are  vested  in  governors  of  the  poor. 

Sect.  a.  gy  sect.  2.  persons  contracting  for  the  maintenance 

of  the  poor,  are  with  respect  to  all  such  things  as  they  shall 
contract  to  perform  and  provide  for  the  poor,  made  sub- 
ject to  the  jurisdiction  and  orders  of  justices  in  like 
manner  in  all  respects  as  overseers  of  the  poor,  and  the 
orders  are  to  be  enforced,  and  the  contractors  who 
disobey  punished,  and  forfeitures  and  penalties  levied 
in  the  same  way. 

Sect.  4.  By  sect.  4.  Justices  in  special  sessions,  upon  appli- 

cation by  the  major  part  of  the  overseers,  may  appoint 

the 
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the  keeper  of  the  workhouse  to  be  the  governor,  yfho 
shall  have,  until  such  sessions  revoke  the  appointment, 
which  they  are  empowered  to  do,  the  same  powers  and 
perform  the  same  duties  as  governors  appointed  by 
22  Geo.  III.  c.  83. 

By  sect.  3.  persons  sent  to  the  poor-house  who  em-  Stct.  %. 
bezzle,  waste,  spoil,  or  damage  any  of  the  clothing, 
goods,  or  materials  committed  to  their  care,  or  who 
carry  any  of  them  away  which  are  provided  for  the  use 
of  the  poor-house  or  any  poor  therein,  without  the  over- 
seer or  keeper's  permission,  shall  upon  complaint  on 
oath,  and  conviction  by  one  or  more  justices  acting  for 
the  district,  be  committed  to  the  house  of  correction, 
and  kept  to  hard  labour  for  any  time  not  exceeding  two 
calendar  months,  nor  less  than  seven  days. 

By  sect.  5.    any  breach  of  the  rules  and  orders  put  Sect.  j. 
in  force  by  this  act  are  to  be  punished  in  such  manner 
as  the  breach  of  the  rules  and  orders  under  22  Geo.  III. 
c.  83. 


SECT.  III. 

Relieving  Families  of  Militia-mm. 

The  defendants   were   indicted  for  not  obeying  an  under  19 
order  of  a  justice  of  peace,  made  under  the  19  Geo.  III.  ^^°-  '"*  ^ 
c.  72.  directing  the  defendants,   overseers  of  St.  John,  maintain  the 
in  the  town  and  county  of  Bedford,  to  reimburse  a  sum  ^^'"''^  °^*. 

•^  '  substitute  m 

of  money  advanced  by  the  oVerseers  of  the  parish  of  the  militia. 
Meppershall,  in  the  same  county,  to  the  family  of  a  sub-  „"„  the 
stitute  in  the  militia  of  the  said  county,  for  an  inhabi-  P^'^.'^'^  ^°^ 
tantof  the  parish  of  St.  John;  and  which  family,  at  the  serves,  to 
date  of  the  order,  dwelt  in  the  parish  of  Meppershall.  '^J'^^'^f^* 

^^^  t.sma,a- 
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tenance,  The  defendants  being  found  guilty,   it  was  moved  iri 

SliJ^  arrest  of  judgment,    ist,  That  the  indictment  did  not 

the  same  set  out  any  order  of  maintenance  previous  to  the  order 

ind'at  the  ^f  reimbursement,  without  which  first  order  there  could 

fame  rime,  ^g  no  legal  foundation  for  the  last  order.     2d,  That  the 

An  indict-  °  •         i     •         ^        i  ^ 

ment  for       Order  was  retrospective,  bemg  tor  the  payment  of  a  sum 
disobeying     supposcd  to  have  occurred  under  an  order  of  mainte- 

the  order  to        ^  * 

reimburse      nance  made  long  before ;   whereas  the  act  directs,  that 
™"forth,or    ^^^  order  shall  be  made  at  the  same  time  with  the  order 
refer  in  ge-    of  relief  Or  maintenance;   and  that  it  was  for  a  gross 
10 *the  order  sum  for  eighty-three  weeks;    and  as  inhabitants  may 
of  mainte-     change  in  that  time,  they  ought  not  to  be  so  charged. 
3d,  That  it  did  not  appear  upon  the  face  of  the  indict- 
ment,  that  the  militia-man,    for  whom   the  substitute 
served,  was  balloted,   or  that  the  substitute  was  sworn 
or  enrolled.     Lord  Mansfield  — "  In  indictments,  the 
crime  with  which  the  defendant  is  charged  must  appear 
with  a  scrupulous  certainty :    and  here  it  is  disobedience 
to  the  order  of  a  justice.     Now  it  must  appear  upon  the 
fece  of  the  indictment  that  this  was  a  legal  order ;  for  if 
it  was  not  so,  disobedience  is  no  crime.     Then  this  is  an 
order  of  reimbursement,  which  pre-supposes  an  order  of 
maintenance.     Such  order  necessarily  must  be;   for  if 
the  overseers  had  made  the  disbursement  of  their  own 
accord,  and  without  an  order  for  that  purpose,  they 
could  not  legally  be  reimbursed.     Such  voluntary  pay- 
ment would  not  have  entitled  them  to  reclaim  the  sum 
advanced,  because  they  are  not  authorized  to  judge  of 
circumstances.     Had  the  justice  of  peace  recited  the 
order  of  maintenance,    it  is  admitted,  the  indictment 
would  have  been  good ;  had  he  even  in  general  terms  re- 
ferred to  it,  the  Court  might  perhaps  have  presumed 
such  an  order  properly  made.     There  would  then  have 
been  some  colour  of  authority  for  the  jurisdiction  exer- 
cised ;  but  so  far  from  having  recited  it,  he  has  not  made 
the  slightest  reference  to  it.     The  iudictment,  therefore, 
1 1  cannot 
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cannot  be  supported.  Besides  tlie  order  of  reimburse- 
ment is  not  at  all  connected  with  the  order  ofmainte^ 
nance,  though  the  act  requires  they  should  both  be  made 
by  the  same  justice  at  the  same  time,  i.  e.  that  whatever 
shall  be  paid  shall  be  reimbursed ;  but  this  is  at  the  dis- 
tance of  a  year,  and  for  a  gross  sum/'  The  judgment 
was  arrested.  ( i ) 


In  a  subsequent  case,  which  was  upon  appeal  from  an  The  order 
order  of  sessions,  where  the  order  to  reimburse  was  made  ^.^^'"'nj 
four  years  after  the  order  of  maintenance,  it  was  held,   reimburse- 

,  ,  ...  ,  ment  must 

that  the  act  01  parliament  du'ects  m  positive  terms,  that  i,e  made  by 
the  order  for  reimbursement  shall  be  made  by  the  same  !^^^  same 

•^  ^  justice,  and 

justice,  and  at  the  same  time,  as  the  order  for  mainte-  at  the  same 
nance.  There  seems  also  good  reason  for  requiring  that  ^""^* 
to  be  done,  as  the  inhabitants  of  a  parish  are  a  fluctua- 
ting body,  and  it  would  be  unjust  that  one  set  of  persons, 
at  a  great  distance  of  time,  should  be  called  upon  to  dis- 
charge burthens  which  were  incurred  before  they  became 
inhabitants.  An  order  of  sessions,  therefore,  quashing 
the  order  of  reimbursement,  and  the  conviction  founded 
thereupon,  was  confirmed.  (2) 


In  the  foregoing  case,  the  defendant,  who  was  an  over-  An  appeal 
seer  of  the  parish  on  whom  the  order  of  reimbursement  an  order  to 
was  made,  had  been  convicted  in  a  penalty  of  5I.  under  reimburse, 
34  Geo.  III.  C.47.  s.  3.  and  afterwards  appealed  to  the  Geo.  lii, 
next  sessions  against  the  order  and  conviction.     One  of  ^"  ^'^' 
the  questions  made  by  the  sessions  was,  Whether  an  ap- 
peal could  be  maintained  by  the  appellants  against  the 
order  of  reimbursement,  notice  being  given  thereof  subse- 
quent to  the  conviction  ?   Tiie  court,  by  affirming  their 

(t)  Rex  1;.  White  and  Eling,  CalJ.         (z)  Rex  .i-.  Ledbury,  7  Term  Rep. 
185.  558. 

VOL.  n.  z  order 
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order  made  upon   the  appeal,   decided  that  the  appeal 
was  properly  brought,  (i) 

The  paihh  It  seems,  likewise,  that  the  parish  to  which  the  prin- 
cipal ts  ^  cipal  militia-man  belongs,  is  liable  to  reimburse  that  of 
bound  to  ti^e  substitute  the  expence  of  maintaining  his  family, 
that  of  the  although  the  substitute  had  more  than  one  child  when 
akhough^he  ^"I'^ll^'d  (2)j  or  had  neither  been  approved  nor  enrolled, 
has  more      provided  he  is  sworn  in  and  actually  serv^es.  (3) 

than  one 
child  wlien 

enrolled.  «  Q^g  Spry,  of  the  parish  of  Barnstaple,   who  was 

drawn  by  ballot  to  serve  in  the  militia,  procured  one 
Eastman,  of  Monkleigh  parish,  to  serve  for  him  as  his 
substitute;  when  Eastman  appeared  before  the  deputy- 
lieutenant,  in  order  to  be  approved,  he  represented  him- 
self as  a  single  man  ;  it  turned  out  in  the  sequel  that  he 
was  married,  and  had  several  children.     Eastman  being 
approved  and  sworn  in,  went  out  into  actual  service ;  cer- 
tain expences  were  incurred  in  maintaining  his  family  (4); 
and  the  question  is.  Whether  that  burthen  ought  to  be 
borne  by  Monkleigh,  that  has  nothing  to  do  with  the 
principal  militia-man,  or  by  the  parish  of  Barnstaple,  for 
which  the  substitute  served  ?  It  seems   to  me,  that  the 
construction  put  on  the  first  statute  26  Geo.  III.  by  the 
prosecutor's  counsel,  namely,  that  the  words  commented 
upon  are  merely  directory,  is  the  true  one.     The  deputy 
lieutenants  ought  to  make  every  inquiry  before  they  ap- 
prove of  a  substitute ;  if  he  have  more  than  one  child,  he 
ought  to  be  rejected ;   but  if  the  deputy   lieutenants  do 
take  him,  then  he  becomes  a  legal  substitute,  and  the 
parish  for  which  the  principal  serves  must  bear  the  ex- 
pence  of  maintaining  his  family.     The  tendency  of  the 
defendant's  argument  is,  to  shew  that  the  whole  is  a  nul- 

(i)  Rext«.I^bury,  7T€rmRep.558.     (3)  Rexi'  Ledbury,  supra  (i). 
(a)  Rex-  n\  Willis.  6  Term  Rep.         (4)    The  facts   were  found  by   a 
179.  special  verdict, 

%; 
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Hty ;  but  the  consequence  of  that  must  be,  that  a  whole 
regiment  must  he  disbanded,  even  in  the  face  of  an  enemy, 
if  it  should  be  discovered  that  it  is  composed  of  substi- 
tutes, each  person  having  more  than  one  child.  Be- 
sides, the  words  of  the  second  act  of  parliament  ( i )  are 
general ;  and  one  of  the  clauses  mentions  the  vford  family. 
As  therefore  the  substitute  was  approved  and  sworn  in, 
and  actually  did  serve  in  the  militia,  I  think  that  the 
whole  of  the  acts  of  parliament  attached  on  him  in  that 
situation,  and  consequently,  that  the  parish  of  Barnstaple, 
for  which  the  principal  was  drawn,  are  liable  to  reim- 
burse the  other  parish  the  expences  of  maintaining  the 
family  of  the  substitute:  a  contrary  determination  would 
not  only  be  against  the  intention  of  the  legislature,  but 
productive  of  the  most  dangerous  consequences  to  the 
whole  body  of  the  militia.  (2) 


And  in  Rex  v,  Ledbury,  Lord  Kenyon  observes,  "  If  ^"^  ^^ . 
the  objection  had  only  been  that  the  substitute  was  not  where  the 
approved  or  enrolled,  probably  I  should  have  thought  ^^^'^^^^^^J^ 
(though  it  is  not  necessary  to  decide  that  point)  that  up-  serves, ai- 
on  the  principle  of  our  determination,  in   Rex  t;.  Willis,  therap-"^" 
that  provision  in  the  statute  was  only  directory,  and  that  proved  nor 
jlf  the  substitute  were  sworn  and  actually  served,   he  was 
eaititled  to  all  the  benefits  of  the  act.  (3 ) 

But  the  method  of  providing  for  the  families  of  militia- 
men is  altered  by  43  Geo.  IIL  c.  47.  (4)  # 

(1)  33  Geo.  Ill,  c.  8.  5.  3.  for  enabling  the    wives,  widows,  and 

(a)  Per  Lord  Kenyon  C.J.   Rex  families  of  soldiers  embarked  for  foreigii 

«?,  Willis,  6  Term  Rep.   179.  service,  or  dying,  or   employed  there, 

(3)  Rex -y.  Ledbury,  ante,  338.  (3).  to   return  to  their   homes.      In  the 

(4)  See  Appendix.     Also  51  Geo.    Appendix, 
ni.  c.  io6.  and   5a  Geo. III.   c,  120, 
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SECT.  IV. 
Of  maintaining  casual  Poor, 

parish  Where  a  poor  person,  not  settled  in  a  parish,  be- 

bound  to  comes  chargeable,  from  accident  or  sudden  calamity,  he 

easuai  poor,  falls  Within  the  description  of  casual  poor,  and  the  parish, 

while  i€-  jj^  which  he  is  detained,  becomes  bound  to  relieve  and 

siding  there-  '- 

And  to  re-     take  care  of  him  (i).     This  obligation  is  so  strong,  that 
'TrthToiier     ^^  ^  parishioner,  not  being  a  parish  officer,  takes  care  of 
assisting        ODC  rendered  poor  and  impotent  from  sudden  accident, 
^^'  as  by  the  fracture  of  a  limb,  he  may  recover  against  the 

parish  officers  the  sum  expended  for  his  cure  and  sup- 
port, upon  an  implied  promise  arising  from  this  their 
And  cannot    ^uty  (2).     But  the  parish  cannot  recover,  as  upon  an 
recover         implied  promise,  the  sum  which  they  have  expended  for 
pendedfrom  his   relief  from   the  place   in   which  he  is    settled  (3), 
although  they  give  notice  to  the  officers  of  the  parish 
where  the  pauper  is  settled  pending  his  illness.  (4) 


his  plat  e  of 
settlement. 


Nor  from  Neither  have  they  a  remedy  against  the  master  of  a 

the  pauper's  servant  who  becomes  suddenly  disabled  by  misfortune  : 

master,  al-  j  j  -i 

though  his     for  parishes  are,  under  a  moral  as  well  as  a  legal  obli- 
v^^tl'^  ^^^'    gation,  io  take  care  of  their  casual  poor.  (5) 

(i)   See  Rex   f.    Chadderton,     2  527.     a  Espin.   Ni.    Pri,    Cas.  739. 

East,  27.  and  see  Wennell  -v.   Adney,  3  Bos. 

(a)  Per  Lord  Eldon,  C.  J,  Sim-  and  Pull.    247.  and  .ante,  141.    (6). 

mons  •».  Wilmot,  3   Espin.  Ni.  Pri.  And  qua»re,  whether  they  can  legally, 

Cas  92.  in  such  a  case,  obtain  an  order  of  re- 

(3)  lb.  Watson  v.  Turner,  Bull,  moval  and  suspend  it,  as  was  done  in 
L.N. P.  139.  147.  261.  Rex  %;•  Kynaston,  i  East,  107.  ante. 

(4)  Atkins  V.  Ban  well,  2  East,  505. 

(5)  Ncvvhy    t;.    Wiltshire,  Cald. 
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CHAPTER  XXXV. 

Of  Ovet'seeri  Accounts* 

SECT.  I.  ^ 

Of  the  Statutes, 

TTT'HEN  the  parish  officers  are  retiring  from  office,  Duty  of  of. 
their  remaining  duty  is  to  make  up  and  pass  tlieir  ^^^^^  ^«t'^- 
accounts,  and  to  deliver  over  any  balance  in  their  hands  office. 
to  their  successors,  together  with  the  property  and  docu- 
ments of  the  parish. 

By  43  Eliz.  c. 2.  s.  2.     The  churchwardens  and  over-  45  eijz. 
seers,  or  such  of  them  as  shall  not  be  prevented  by  sick-  ^'"b  ^'  ^* 
ness  or  other  just  excuse,  to  be  allowed  by  two  justices,  must  ac- 
shall,  within  four  days  after  the  end  of  their  year,  and  thdrVucces- 
after  other  overseers  are  nominated,  make  and  yield  up,  so^s  within 
to  such  two  justices  of  peace,  true  and  perfect  accounts  ^c.        * 
of  all  monies  received  by  them,  and  such  sums  as  have 
been  rated  and  not  received,  and  of  the  stock  in  their 
hands,  or  in  those  of  any  of  the  poor  to  work,  and  of  all 
other  things  concerning  their  office ;  and  such  sums  as 
are  in  their  hands,  shall  pay  to  the  officei^  newly  nomi- 
nated, upon  pain  that  every  one  of  them  neglecting, 
shall  forfeit  for  every  such  negligence  20s.     By  s.  4.  their  Sec  4.  Jus. 
successors  may  levy,  by  warrant  from  two  justices,  the  fe^y^j^^^sij, 
sum  of  money  or  stock  which  shall  be  behind  on  ac-  arrear  and 
count ;  and  in  defect  of  distress,  the  justices  may  commit  g^^'^j^  J^^ 
to  the  county  gaol  until  payment.     They  may  also  com-  feet  of  dis- 
mit  such  as  refuse  to  account,  there  to  remain  without 
bail  or  mainprize,  until  they  have  accounted  and  satisfied, 
z  3  and 
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and  paid  so  much  as  upon  the  account  shall  be  remaining 
in  their  hands. 

17  Geo.  II.         The  17  Geo.  II.  c.  38.  s.  i.  requires  that  they  shall, 
accounT        withiu  fourteen  days  after  their  successors  are  appointed, 
&c.  within      deliver  in  to  them  just  and  perfect  accounts  in  writing, 
be  delivered   fairly  entered  in  a  book  to  be  kept  for  the  purpose  and 
to  their  sue-  signed  by  them,  of  all  sums  of  money  received  by  them, 
and  sums  rated  and  assessed  and  not  received,  and  of  all 
goods,  chattels,  stocks,   and  materials  in  their  hands,  or 
in  those  of  any  of  the  poor  in  order  to  be  wrought,  and 
of  all  monies  paid  by  them,  and  of  all  other  things  con- 
cerning their  office.     They  are  also  to  pay  and  deliver 
over  all  siuns  of  money,  goods,  chattels,  and  other  things, 
as  shall  be  in  their  hands,   unto  the  succeeding  over- 
seers ;  and  they  shall   verify  their  account  by  oath,  or,  if 
a  quaker,  by  affirmation,  before  one  or  more  justices,  who 
shall  sign  and  attest  the  caption  of  the  same  at  the  foot  of 
the  account. 

Accounts  to  It  further  provides,  that  the  accounts  shall  be  carefully 
nd  b^s^7c  '  pi^'^^^^^ved  by  the  parish  officers  in  some  public  place,  that 

tion  granted,  persous  asscsscd  or  liable  to  be  assessed  may  inspect 
them,  on  paying  6d.  for  such  inspection,  and  may  have 
copies  on  paying  6d.  for  every  three  hundred  words. 


Sfict.  2. 
Officers  re- 
fusing to  ac- 
ceuut,  &c. 
to  be  com- 
mitted. 


Sect.  2.  enacts,  that  if  they  shall  refuse  or  neglect  to 
make  and  yield  up  ^n  account  verified  as  aforesaid,  within 
the  time  limited,  or  to  pay  or  deliver  over  such  sum  or 
sums  of  money,  goods,  chattels,  and  other  things  in  their 
hand,  two  or  more  justices  may  commit  them  to  the 
common  gaol  until  they  do. 


Sect.  3.  Sect.  3.  requires  an  overseer,  removing  from  the  place 

mo/ing  ill-'    for  which  he  was  appointed,  to  deliver  up  his   accounts, 
to  another     ^^^  p^y  j^jg  balances  to  some  churchwarden  or  overseer, 

pansh  dur-  *    '' 

1 3  previous 
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previous  to  his  removal,  under  like  penalties.     It  also  re-  ing  their 
quires,  where  an  overseer  dies,  that  his  executor  or  admi-  y^^^* 
nistrator  shall,  within  forty  days,  make  up  the  accounts, 
and  deliver  over  any  balance. 

50  Geo.  III.  c.  49.,  after  reciting  the  provisions  of  jo  Geo.  Ill, 
43  Eliz.  c.  2.,  and  also  that  in  17  Geo.  II.  c.  38.  re-  ^-49. 
quiring  churchwardens  and  overseers  to  deliver  up  their 
accounts,  verified  on  oath,  to  their  successors,  within 
14  days,  enacts,  that  in  all  cases  where  such  account 
is  required  to  be  made  and  yielded,  signed  and  attested 
b}^  virtue  of  17  Geo.  II.  c.  38.  it  shall  be  submitted  by 
the  churchwardens  and  overseers  to  two  or  more  justices 
of  peace  of  the  county,  dwelling  in  or  near  the  parish  or 
place  to  which  such  account  shall  relate  at  a  special  ses- 
sions to  be  holden  for  that  purpose,  within  the  fourteen 
days,  appointed  by  1 7  Geo.  1 1,  for  delivering  such  account, 
which  justices  are  authorized  and  empowered,  if  they 
think  fit,  to  examine  into  the  matter  of  such  account,  and 
administer  an  oath  or  affirmation  to  such  churchwardens 
and  overseers  of  the  truth  of  it,  and  disallow  and  strike 
out  all  such  charges  and  payments  as  they  shall  deem  to 
be  unfounded,  and  reduce  such  as  they  deem  exorbi- 
tant, specifying  upon  or  at  the  foot  of  such  account, 
every  such  charge  or  payment,  and  its  amount,  so  far  as 
they  disallow  or  reduce  it,  and  the  cause  for  which  it  is 
so  disallowed  or  reduced;  and  such  two  or  more  justices 
are  to  signify  their  allowance  and  approbation  of  the 
account  in  manner  directed  by  1 7  Geo.  II.  And  in  case 
the  churchwardens  and  overseers,  or  any  of  them,  shall 
reflise  or  neglect  to  make  and  yield  up,  or  to  submit  such 
account,  or  to  verify  the  same  by  oath  as  aforesaid,  or 
to  deliver  over  to  their  successors  within  10  days  from 
the  signing'  and  attesting  such  account,  any  goods, 
chattels,  or  other  things  which,  in  the  examination  and 
allowance    of  such  account   in  manner  aforesaid,  shall 

z  4  appear 
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appear  to  be  remaining  in  tlie  hands  of  such  church- 
wardens or  overseers,  it  shall  be  lawful  for  any  two  jus- 
tices of  the  peace  to  commit  him,  her,  or  them  to  the 
common  gaol,  until  they  shall  have  made  and  yielded 
such  account,  and  verified  the  same  as  aforesaid,  or 
shall  have  delivered  over  such  goods,  chattels,  and  other 
things  v.'hich  shall  appear  to  be  so  remaining  in  their 
hands ;  and  in  case  they,  or  any  of  them,  shall  refuse  or 
neglect  to  pay  their  successors,  within  14  days  from  the 
signing  and  attesting  such  amount,  any  money  or  ar- 
rearages which,  on  examination  and  allowance  thereof, 
shall  appear  or  be  found  due  or  owing  from  them  or 
any  of  them,  or  remaining  in  their  hands,  it  shall  be 
lawful  for  the  subsequent  churchwardens  and  overseers, 
by  warrant  from  two  or  more  justices  of  the  peace,  to 
levy  all  such  sums  of  money  by  distress  and  sale  of  the 
offender's  goods,  rendering  to  the  parties  the  overplus, 
and  in  default  of  distress  the  justices  may  commit  them 
to  the  county  gaol,  there  to  remain  without  bail  or  main- 
prize,    until  payment  of  such  money  or  arrearages. 

Sect.  a.  By  Sect.  2.  church v/ardens  or  overseers  aggrieved  by 

the  disallowance  or  reduction  of  such  charges  or  pay- 
ments, may  appeal  against  the  order,  at  the  next  gene- 
ral or  quarter  sessions  to  be  holden  next  after  the  tenth 
day  from  making  such  order,  having  first  paid,  or  de- 
livered over  to  their  successors,  such  money,  goods, 
chattels  and  other  things,  as  on  the  face  of  the  account 
by  them  submitted  to  the  justices,  shall  appear  and  be  ad- 
mitted to  be  due  and  owing  from  them,  or  in  their 
hands,  and  having  also  entered  into  a  recognizance  be- 
fore one  or  more  justice  or  justices,  with  two  sufficient 
securities  to  be  approved  by  them,  in  not  less  than 
double  the  sum  or  value  in  dispute,  to  enter  such  appeal 
at  such  next  general  or  quarter  sessions,  and  abide  by 
such  order  as  shall  at  that  or  any  subsequent  sessions  be 

made 
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made  thereon ;  and  the  justices  assembled  at  such  ses- 
sions, on  proof  of  the  matters  aforesaid  and  production 
of  such  recognizance  and  proof  of  the  same  having  been 
duly  entered  into,  may  adjourn  such  appeal  if  they 
see  occasion,  or  hear  the  same,  and  examine  into  and 
confirm  or  reverse  such  disallowance  or  reduction  in  the 
whole  or  in  part,  as  to  them  shall  seem  just;  and  may  also 
make  an  order,  if  they  shall  think  fit,  that  such  church- 
wardens and  overseers  shall  have  the  costs  incurred  by 
them  upon  the  appeal  defrayed  out  of  the  poor  rates,  and 
the  order  of  the  general  quarter  sessions,  in  execution  of 
the  power  given  them  by  the  act,  shall  be  binding  on  all 
parties. 

By  Sect.  3.  the  form  of  appeal  against  the  accounts  sect.  3. 
by  any  person  entitled  thereto  under  the  former  acts  is 
preserved. 

By  Sect  4.  every  mayor,  bailiff,  or  other  head  officer  Sect.  4. 
of  any  town  and  place  corporate  and  city,  or  any  two 
magistrates  thereof,  being  justice  or  justices  of  the  peace 
respectively,  have  the  same  powers  within  the  limits  of 
their  several  jurisdictions,  as  justices  for  the  county  have 
under  the  act,  subject  to  the  like  privilege  of  appeal  to 
the  sessions  of  the  limit,  except  when  there  are  not  four 
justices  when  it  is  to  be  made  to  those  holden  for  the 
county,  &c. 

By  Sect  5.  the  certiorari  is  taken  away  and  all  orders  and  Sect.  5. 
proceedings  of  sessions,  as  also  of  the  justices  (subject  to 
appeal  to  the  sessions)  are  made  final  and  conclusive. 

By  Sect.  6.  the  act  is  not  to  extend  to  the  accounts  of  Sect.  6. 
parish  officers  in  any  parish  or  place,  who,  by  the  pro- 
visions of  any  act  relating  thereto,    are  exempted  from 
rendering  the  accounts  required  by  43  Ehz.  &  17  Geo.  II. 
iior  to  the  city  of  London. 

By 
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Sect.  7  By  sect.  7.  no  provisions  or  regulations  of  43  Eliz.  or 

17  Geo.  II.  are  altered  or  repealed,  except  so  far  as 
the  same  are  expressly  amended  or  altered  by  this 
act. 


SECT.    II. 

Of  the  Time  and  Manner  of  making  up  and  deliveritig  the 
Accounts, 

Whenparish       The  money  Is  deposited  in  the  overseers*  hands  for 
c"}!  for  an     ^^^  "^^  ^^  ^^^  parish  ;    but  the  latter  has  no  right  to 
account  and  call  upon  him  for  it  ( I ),  or  for  his  accounts,  until  four- 
teen days    after   the  expiration  of  his  year,  unless  he 
previously    quits    his    office    by    removing    from    the 
place.  (2) 


Accounts 
how  to  be 
kept  and 
balanced. 


The  17  Geo.  II.  c.  38.  s.  i.  directs  that  the  accounts 
shall  be  fairly  entered  in  writing  in  a  book,  and  signed  by 
them,  of  all  monies  received,  and  sums  assessed  and  not 
received,  and  also  of  the  parish  stock.  They  are  en- 
titled to  take  credit  for  such  money  as  they  have  pro- 
perly expended  in  the  execution  of  their  duty,  but  not 
for  sums  disbursed  for  purposes  to  which  the  rate  is 
by  law  inapplicable  (3);  and  they  are  to  be  allowed 
only  for  their  bare  expenccs.  (4) 


9  Geo.  t.  By  9  Geo.  I.  c.  7.  s.  2.  they  must  not  bring  to  account 

c.  7.  s.  2.     monies  given  to  poor  persons  not  registered  in  the  parish 


(i)  Rex -y.Egginton,  1  Term  Rep.     the  accounts  to  be  delivered  in   that 
369.     See  also  Rex  1;.  Gibson,  post,    case,  previous  to  his  removal. 


348.  (2). 

(2)  17  Geo. II.  c.  38.  s.  3.  directs 


(3)  Post  360.  (3). 

(4)  Per  Aston,  J., Rex  v.  Ashburn- 
ham,  ibid.  y 

books, 
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books,  except  it  be  done  on  sudden  and  emergent  oc- 
casions, upon  pain  of  forfeiting  5I. 


If  they   continue  in    office  more    years   than   one,  Those  who 
they  must  setde  their  accounts  at  the  close  of  each  year.  ^^"JS^ive 
Thev  cannot  include  the  charges  of  several  years  in  one  years  in  of- 

,  ,,    ,      .  ^1  Till  fice  should 

account,  but  all  the  items  ot  the  accounts  should  be  con-  gg^tie  the 
fined  to  that  year,  when  the  accounts  are  directed  by  the  accounts  of 
act  to  be  passed ;  otherwise,  as  the  inhabitants  01  the  distinctly* 
parish  are  a  fluctuating  body,  the  present  inhabitants 
would  be  burdened  with  the  expences  of  their  predeces- 
sors, (i) 


SECT.  III. 

Of  the  Justices'  Jurisdiction  as  to  the  making  ujp,  De- 
livery, and  alloxvance  of  Accounts,  and  a  Ntglect 
thereof. 

By  43  Eliz.  the  account  is  to  be  given  to  two  justices,  ofthejus- 
,and  not  to  the  succeeding  overseers.  (2)  torudltTcl*^ 

counts,  un- 
der 43  Eliz. 

The  parish  officers  might,  within  the  four  days  al-  c.  2. 
lowed  them  by  43  Eliz.  c.  2.  submit  their  accounts  to 
any  magistrates  of  their  own  chusing,  within  which  time 
they  could  not  be  summoned  before  any  justices :  but 
when  once  laid  before  particular  justices,  either  by  the 
overseers  themselves,  or  by  the  parish,  after  these  four 
days,  no  other  justices  could  meddlfe  with  them  ;  and  if 
they  did,  any  allowance  or  disallowance  by  such  justices 
Was  void.  (3) 

(i)  Rex  V.   Goocicheap,   6  Term         (5)  Rex  c;.  Townsend,  i  Bott,  305, 
Rep.  159.  PI. 318.  post.  366  (i). 

(z)  Anon,  a  Salk.  525. 

The 
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The  justice's  authority  in  stating  overseers'  accounts 
could  not  be  delegated  to  any  other.  ( i ) 

Commit  for  Upon  that  statute  they  cannot  commit  an  overseer, 
iiot  deliver-  for  not  bringing  in  an  account  until  after  the  year  is 
expired  (2),  nor  for  bringing  in  one  to  which  they  ob- 
ject ;  for  they  ought  to  hear  it,  strike  out  what  is  amiss. 
Not  when  and  balance  the  account  (3).  So,  if  he  tendered  an  ac- 
he has  ran-  ^ount  in  gross  of  receipts  and  payments,  and  refused  to 
account  in  deliver  in  a  particular  account,  or  produce  his  books,  by 
S^°^^-  which  he  received  the  monies  on  rates  assessed,  &c.  and 

also  a  particular  account  to  whom  he  had  paid  such 
money  charged  in  gross,  they  had  no  authority  under 
this  act  to  commit  for  refusing  to  give  an  account,  for  it 
appears  that  an  account  had  been  tendered.  (4) 

May  fine  as        It  was  resolved  that  justices  might  fine  overseers,  as 
prisonVor'    "^^^  ^^  imprison  them,  for  refusing  to  account.  (5) 

refusing  to 

account.  ,_,  .  ^        ^  •%  i  i 

Form  of  the  ^  "^  Commitment  should  state  the  party  to  be  overseer. 
commitment  Jt  is  said  to  have  been  determined,  therefore,  that  where 
counting! "  ^  church Warden  was  committed  for  refusing  to  account, 
he  was  discharged  upon  an  habeas  corpus ;  "  for  if  he  be 
committed  as  overseer,  it  must  be  so  expressed  in  the 
mittimus,  although  the  office  of  overseer  is  annexed  to 
the  office  of  churchwarden,  for  the  justices  have  no  power 
over  him  as  churchwarden."  (6) 


That  he  had       It  should  likcwisc  aver,  that  he  has  not  accounted  be- 
fore any  other  justice :  if  the  order  only  says,  that  he  has 


accounted 
with  no  other 
justice. 


(1)  Reg.  -v.  Turner,  i6  Vin.  Abr.  (4)  Rex  -:;.  Carrocke,  Show.  395. 

415.  Rex -y.Townsend,  1  Const,  304.  (5)    Rex  -v.    Sedgecold,    1    Bott, 

PI.  341-  300.  PI.  307. 

(a)  Rex  V.  Gibson,  Fol.ao.  (6)  Rex  v.  Peake,  i  Keb.j;^. 

(3)  Per  King,  C.  J.  Walrond's  case, 
I  Bott,  30a  PI.  zos. 

not 


sionsof 


17  Geo.  11. 
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not  accounted  before  the  justices  who  make  it,  that  is  in- 
sufficient ( I ).  The  warrant  must  conclude,  "  There  to  Conclusion 
remain  until  they  shall  account,"  and  not,  "  until  theij  be  rant. 
dull/  discharged  according  to  lans),^^  For  there  is  a  differ- 
ence whether  a  man  is  committed  as  a  criminal,  or  for 
contumacy  in  refusing  to  do  a  thing  required.  In  the 
first  case,  the  commitment  must  be,  "  until  discharged 
according  to  law;"  but  in  the  latter,  "  until  he  comply  and 
do  the  thing  required  of  him  ;"  for  in  that  case  he  should 
not  lie  till  the  sessions,  but  shall  be  discharged  on  per- 
forming his  duty.  (2) 

It  appears  from  the  foregoing  cases,  and  also  from  P»^o^' 
some  which  will  be  detailed  hereafter,  that  many  im- 
perfections existed  in  the  manner  in  which  parish  officers 
were  directed  to  pass  their  accounts  by  43  Eliz.  To 
remedy  these  defects,  together  witli  others  in  the  same 
act,  the  17  Geo.  II.  c.  38.  was  passed. 

By  this  last  statute  the  churchwardens  and  overseers 
are  required,  i .  Within  1 4  days  after  their  year  ex- 
pires, to  deliver  to  their  successors  a  just  and  perfect 
account  in  writing  fairly  entered  in  a  book,  of  their  re- 
ceipts and  expenditures,  &c. — Whereas  they  could  not 
be  compelled  to  give  in  a  particular  account  in  items 
under  43  Eliz.  (3)  2.  They  are  to  deliver  these  accounts 
to  the  succeeding  overseers,  who  are  required  to  keep 
them  safely ;  w^hereas  under  43  Eliz.  they  must  be  given 
to  the  justices,  who  were  to  allow  them  (4).      3.  As  a 


(i)    Rex  t;.  Gibson,  ante,  348.  (2).  wardens  of  Northampton,  Garth.  152. 

But  this  seems  unnecessary  when  the  ante,  183.  n.  (4).  a66.  n.  (7). 
commitment     is    under    50  Geo.  III.         (3)   Rex    t/.   Carrocke,  ante,  348. 

C.49-  n.    (4). 

[%)  Case  of  the  Mayor  and  Church-  (4)  Ante.  347.  (2).  34S.  (i). 

3  further 
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farther  security  to  the  parish,  the  accounts  are  to  be  veri» 
fied  by  the  oaths  of  the  parties,  which  the  43  Ehz.  did 
not  require.  The  oath  may  be  taken  before  one  magis- 
trate, and  if  any  parish  officer  neglects  or  refuses  to  take 
it,  or  to  make  and  yield  up  such  account  verified  as 
aforesaid,  two  justices  may  commit  him  or  them  to  gaol 
until  they  do.  4.  They  are  allowed  14  days  after  they 
go  out  of  office  to  pay  and  deliver  over  to  their  succes- 
sors the  money  and  other  property  of  the  parish  remain- 
ing in  their  hands.  Whereas  the  43  Eliz.  seemed  to  re- 
quire that  it  should  be  done  within  four  days,  or  at  least 
as  soon  as  their  accounts  were  allowed.  5.  When  they 
don't  deliver  in  their  account,  and  pay  over  the  money, 
&c.  as  required  by  1 7  Geo.  II.  two  justices  may  imme- 
diately commit  such  as  refuse,  until  they  do.  But  under 
43  Eliz.  they  could  not  be  committed  in  the  first  in- 
stance, nor  until  a  warrant  had  issued  to  disti'ain  upon 
them.(i) 


Examination       The  powers  given  by  4^  Ehz.  c.  7,  seem  unaltered  m 

and  allow-  /  .It         1  .  m, 

ance  under    any  other  material   respect  by  this  act.      i  heretore  tlie 
43  Ehz.        right  of  examining  the  disbursements  by  two  justices,  and 
allowing  the  accounts,  pursuant  to  that  statute,  still  con- 
tinues, where  the  parish  had  reason  to  suspect  their  accu- 
racy, and  chose  to  proceed  upon  it.  (2) 

refi^fn  ^to''^       WTien  ail  officer  refused  or  neglected  to  make  up  and 

account  un-  verify  his  account,  under  17  Geo.  II.  c.  38.  two  justices 

11!  €.'38.'^*^   might  upon  complaint,  commit  him  to  gaol  (3).      But 

they  could  not  refuse  to  swear  him  before  he  had  ac- 


(i)  See  post,  253-  (4)'    See  also  the  opinion  of  Yates,  J.      Rex  t;,  Jus- 
Rex  V.  Hedges,  a  Salic.  533.  ibid.  tices  of  Berkshire,! Bolt,  309.  P1.3ZZ. 

(2)  See   Rex   v.  Whitear,   et   al.  (3)  Sect.  a. 
3  Burr.  1365.  post.  365.  (a),  and  s£« 

'"countad 


Of  the  Justices*  Jurisdiction^  ^'C.  3'S^ 

counted,  accoi-ding  to*  43  EUz.  c,  2.      If   an  overseer  Must  sweat 
therefore  delivered  an  account,  and  was  ready  to  swear  to  1^'^"'^^^^^^^^^ 
the  truth  of  it,  and  one  or  more  justices  refused  to  admit  tenders, 
his   oath,  the  court  of  king's    bench,  upon  affidavit  of 
the  fiict,  would  grant  a  mandamus  to  compel  them. 

On  such  a  motion  for  a  mandamus,  the  justices  shewed,  Or  the  court. 

..Ill  1     T  J     •  ^^^^^  g'"'*"*  a 

for  cause  agamst  it,  that  when  the  overseer  delivered  m  mandamus, 
his  account,  it  consisted  of  gross  sums ;  and  that  the  jus- 
tices asked  him  some  questions  touching  the  particulars, 
which  he  refused  to  answer :  and  therefore  they  refused 
to  swear  him  to  his  account.  Wright  J. — This  court 
hath  two  jurisdictions  over  justices  of  peace:  ist,  To 
punish  and  restrain  them,  when  they  exercise  a  jurisdic- 
tion which  they  have  not.  2.  To  compel  them  by  man* 
damns,  when  they  refuse  to  do  what  they  by  law  ought 
to  do.  This  motion  is  founded  on  the  statute  1 7  Geo.  II. 
c.  38.  which  requires  the  justices  to  do  a  thing  which 
they  have  refused  to  do.  If  the  justices  apprehend  that 
this  statute  has  not  repealed  the  statute  43  Eliz.  as  to 
overseers'  accounts,  they  may  return  that  matter  upon 
the  mandamus,  and  then  they  will  have  the  judgment 
of  the  court,  whether  they  are  obliged  to  swear  this 
overseer,  before  he  has  accounted  according  to  the  sta- 
tute 43  Eliz.  c.  2. ;  but  we  cannot  refuse  to  grant  the 
mandamus,  for  it  is  a  motion  of  course.  Dennison  and 
Foster,  Js.  of  the  same  opinion,  that  it  was  a  motion  of 
course.  ( i ) 

But  now  by  50  Geo.  III.  c.  49.  sect  i.  their  accounts  50  Geo.  ill. 

are  to  be  submitted  by  the  churchwardens  and  overseers,  ^-  ^'^'  ^"  ^• 
to   two   or  more  justices  dwelling  near  the  place  to 
which  they  relate,  at  a  special  sessions  to  be  holden  for 

(i)  Rex  V.  Justices  of  Middlesex,  i  Wils.  125. 

the 
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the  purpose,    within   the    fourteen   days   appointed  by 
1 7  Geo.  II.  for  delivering  them. 

The  justices  may  examine  into  the  matter  of  the 
account,  and  administer  an  oath  or  affirmation  of  the 
truth  of  it,  and  strike  out  such  charges  as  they  deem  un- 
founded, and  reduce  such  as  are  exorbitant,  specifying 
on  or  at  the  foot  of  the  account  every  such  charge  and 
payment,  and  the  amount  so  far  as  the  court  disallow, 
and  reduce  the  same. 


Such  two  or  more  justices  are  likewise  required  to 
signify  their  allowance  and  approbation  of  the  account 
under  their  hands,  "  and  sign  and  attest  the  caption  of 
"  the  same  at  the  foot  of  such  account,"  as  directed  by 
17  Geo.  II. 

If  the  churchwardens  and  overseers,  or  any  of  them, 
refuse  or  neglect  to  make  and  yield  up  or  submit  such 
account,  or  verify  the  same  on  oath  as  aforesaid,  any  two 
or  more  justices  may  commit  him,  her,  or  them,  to  the 
common  gaol,  until  he,  she,  or  they,  have  made  and 
yielded  such  account,  and  verified  the  same. 


A  mandamus  is   the  only  remedy  where  the  justices 
refuse  or  make  any  unreasonable  delay  in  passing  over- 


Mandamus 

to  oblige 
justices  to 

passac-         seers'   accounts,    after  they   have    been    submitted    to 

counts.  ,1  f    ^, 

them,  (i) 


SECT.  IV. 

Of  enforcing  Payment  of  the  Balance  due  from  Overseers. 

ist,  By  or-         When  the  balance  of  an  account  was  found  against 
der  to  pay     parish  officers,  the  iustices  who  took  the  account  under 

balance  un-     ^  '  j 

der  43  Eliz.  ^ 

(i)  Per  Parker,  C.  J.     Rex.  t.  Towusend,  i  Bott,  z^S'  I'l-  3i^- 

43  Eliz. 
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43  Eliz.  had  power  to  make  an  order  for  them  to  pay 
the  balance,  as  well  as  to  issue  warrants  to  distrain.  ( i ) 

They  might  likewise  make  a  joint  order  upon  all  the  it  may  be 
officers  to  pay ;  for  all  constitute  but  one  joint  officer ;  ^ir  on  alV 
and  payment  to  one  is  payment  to  all,  and  the  payment  ^^^  officQis. 
by  one  a  discharge  of  all  (2).  And  although  the  43  Eliz.  Payment  to 
directs,  that  the  balance  shall  be  paid  to  the  succeeding  seers  a^the 
overseers,  yet  if  it  has  not  been  paid  to  them,  the  order  time  of 
may  direct  it  to  be  paid  to  those  who  are  overseers  at  the  order,  good. 
time  when  such  order  is  made.  (3) 

If  overseers  refused  to  pay  the  balance,  they  could  not  Warrantor 

be  committed  immediately,  but  a  warrant  must  issue  to  fssue^^*!^"^*^ 

distrain  upon  them,  and  upon  the  return  thereof,  there  to  a  com- 

may  be  a  commitment;   and  so  it  was  determined  in  "^'^'"®'"* 
Walrond's  case  before  Lord  C.  J.  King.  (4) 


The  17  Geo.  11.  c.  38.  s.  2.  gave  any  two  or  more  Power  to 
justices  a  power,  upon  the  overseer's  neglect  or  refusal  ^^^^^ 
to  pay  and  deliver  over  such  money,  goods,   or  other  17  peo.  il. 
things  in  their  hands,  as  by  that  act  is  directed  (i.  e,  yilidup^the 
within  fourteen  days  after  the  nomination  of  new  over-  balance, 
^eers),  to  commit  them  to  the  common  goal,  until  they 
shall  have  given  an  account,  and  yielded  up  such  monies, 
&c.  as  are  in  their  hands.  (5) 

But  it  is  now  provided  by  50  Geo.  III.  c.  49.  s.  i.  5oGeo.iu. 
(that  if  the  churchwardens  and  overseers,  or  any  of  them, 


(i)  Rex  •t'.  Topsham,  a  Salk.  484.  appeal   against  an    allowance   by  two 

(a)  Rex  f.   Bartlett,  i  Bott,  306.  justices. 
PI.  3Z0.  Aa  order  made  at  sessions.  (5)  But  quxre,  whether  this  power 

(3)  lb.  extends  beyond  the  balance,  &c.  ad- 

(4)  Reg.  v.  Turner,  i6  Vin.  Abr.  mitted  to  be  in  their  hands,  by  their 
418.  See  also  Rex  "z;.  Hedges,  aSalk.  own  accounts,  as  verified  by  oath  or 
III,    An  ordermade  at  s.€Ssion3upon  affirmation? 

VOL.  II.  A  A  refuse 


c.  49.  s.  J. 
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refuse  or  neglect  to  deliver  over  to  their  successors, 
within  ten  days  from  the  signing  or  attesting  their  ac- 
counts, any  goods,  chattels,  or  other  things,  which,  on 
the  examination  and  allowance  thereof,  shall  appear  re- 
maining in  their  hands,  any  two  or  more  justices  may 
commit  him,  her,  or  them,  to  the  common  gaol,  until 
they  shall  have  delivered  them  over.  And  in  case  they, 
or  any  of  them,  shall  refuse  or  neglect  to  pay  their  suc- 
cessors, within  14  days  from  signing  and  attesting  the  ac- 
count, any  money  or  arrearages,  which,  on  examination 
and  allowance  thereof,  shall  appear  due  and  owing  from 
them,  or  any  of  them,  or  remaining  in  their  hands,  the 
subsequent  officers  may,  by  warrant  from  any  two  or 
more  justices,  levy  the  same  by  distress  and  sale  of  the 
offender's  goods,  restoring  the  overplus ;  and  in  default 
of  such  distress,  the  justices  may  commit  the  offender  or 
offenders  to  the  county  gaol,  to  remain,  without  bail  or 
mainprize,  until  payment. 

2d,  By  in-  A  further  remedy  for  neglecting  to  pay  over  such  ba- 
dictmentfor  i^nce  is  by  indictment,  which  lies  for  this  offence  i\\  as 

not  account-  ''  ,      ,  \    y 

ir.g,  fee.  also  for  refusal  to  account  within  the  time  limited  by  sta- 
tute (2),  or  for  making  a  fraudulent  charge  in  the  ac- 
count. (3) 

Id,  When  I^  ^"  overseer  become  bankrupt  whilst  in  office,  and  at 
over.eer  i)e.  the  end  of  his  year  a  balance  is  found  due  from  him  to 
i'.tnkriint  the  parish,  he  may  be  committed  for  not  paying  it,  al- 
'<^tore  expi-  tiioug-h  the  sums  from  whence  it  accrued  were  received 

'■^'tion  of  hi:;  P  1.11.  T^  1  .   1   .  i        i 

ear.  prcvious  to  ius  bankruptcy,     ror  the  parishioners  had 


(1;  Rex    -v.    Kine;,    20   Geo.  II.  179-  i  Botr,  342.  PI.  372.     Rex  'v, 

%  Str.  1268.  King,  a  Str.  1268.  See  Rex  ri.  Robin 

(2)  Although  the    statute  provides  souj  ante,  234.  (4). 
another  remedy  by  commitment.  Rex  (3)  Per    Eyre,    J.     Mouls\vorth\. 

•K  Commings,  et  a\.  •  \V.  11!.  5  Mod.  case.  Comb.  287. 

no 


due  from  Over  seen »  nrr 

no  cause  of  action  against  him  before  his  bankruptcy ;  at 
that  time  they  could  not  have  sued  him  for  his  debt,  for 
he  had  a  right  to  retain  the  money  until  fourteen  days 
after  the  expiration  of  his  office.  His  bankruptcy  did 
not  discharge  him  from  his  office  of  overseer ;  and  if  this 
sum  had  been  kept  by  itself,  the  bankrupt's  assignees 
could  not  have  touched  it :  he  was  a  mere  trustee  for  the 
parish,  (i) 

But  in  a  subsequent  case  before  Lord  Eldon,  chancellor. 
The  object  of  a  petition  was  to  prove,  under  a  commis- 
sion of  bankruptcy  against  one  of  the  overseers  of  the 
poor,  in  respect  of  money  in  his  hands  at  the  time  of  his? 
bankruptcy.  The  case  of  the  King  v,  Egginton  was 
mentioned  as  unsatisfactory ;  for  though  there  could  be 
no  action,  still  there  might  be  a  good  equitable  debt, 
which  might  be  proved.  The  Lord  Chancellor  disapproved 
that  case;  observing,  it  was  very  dangerous  to  hold,  that 
because  the  time  of  accounting  had  not  arrived,  in  case 
of  the  bankruptcy  of  the  trustee,  there  was  not  such  an 
assumpsit  as  would  enable  the  parish  to  prove.  (2) 


If  an  overseer  becomes  bankrupt  subsequent  to  the  ex-  ^^\^^  jf 
piration  of  his  year,  and  before  payment  of  any  balance  bankrup 
due  from  him,  the  parish  may  prove  the  amount  under  piration. 


(i)  Rex -r;.  Egginton,  I  Term  Rep.  or   persons   who  have    or  shall    give 

%()').    These  and  the   subsequent  dc-  credit  to  any  person   or  persons  who 

terminations    were    decided    prior   to  become   bankrupts,    upon    good     and 

50  Geo.  III.  c.  49.  but  they  seem  equally  valuable  considenition   bona  Jide,  for 

applicable  to  cases  under  this  statute.  any   money  whatsoever,  which   is  or 

Ca)  His  Lordship  said,  if  there  was  shall   not  be  due  or    payable    at    or 

HO   opposition,    the    order  should  b»  before    the    time    of    such     persons 

made.    Ex  parte,  Exleigh  6  Ves.  Jun.  becoming  bankrupt,  shall    be  entitled 

§11.  and  quxre  whether  49  Geo.  III.  to,   and  receive  proportional  dividends 

c.  121.  sect.  9.  has  any  operation  on  of  the  bankrupt's  estate  equally  with  his 

c.ises   of   an    overseer's    b.nnkruptcy  orlheir  other  creditors,  deductmg  only  a 

durin?  his  continuance  in    office?    It  rebateof  interest  for  what  they  receive 

;n-ovides,  "  that  all  and  every  person  at^the  rate  of  five  per  cent. 

A  A  2  his 
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his  commission.  And  where  the  object  of  an  overseer's 
commitment  is  only  to  enforce  payment,  he  seems  pro- 
tected from  such  imprisonment,  because  the  bankrupt 
laws  exempt  him  from  arrest  by  any  process  used  to  com- 
pel the  discharge  of  a  debt.  ( i ) 


MduJamus  If  justices  decline  to  receive  and  proceed  upon  a  com- 

tre^s  refute  P^^^^^  against  an  overseer,  for  refusing  to  pay  over  the 

to  enforce  balance  in  his  hands,  the  court  of  king's  bench  will  grant 

|iayment  of 
Uie  bal.iiice. 


a  mandamus  to  compel  them.  (2) 


Return  of  a 
coiibent  by 
vestry,  that 
the  over- 
.•eers  should 
keep  a  ba- 
lance, for 
purposes  not 
authorized 
by  43  Eliz. 
c.  2.  is  in- 
sufficient. 


Mandamus  to  the  justices  to  grant  a  warrant  for  levy- 
ing thirty  pounds,  being  the  balance  of  the  account  of  the 
last  overseers  in  their  hands.  They  returned,  that  there 
was  such  a  balance,  but  that  the  vestry  had  ordered  them 
(z.  e,  the  overseers)  to  retain  it,  and  employ  an  attorney 
to  sue  for  some  charity  money,  and  get  it  laid  out  for  the 
benefit  of  the  poor;  that  one  G.  was  so  employed,  and 
the  balance  exhausted  in  fees,  and  that  the  overseers  had 
engaged  to  pay  G.;  et  ed  de  causa^   they  had  refused  to 


(1)  The  petitioner  absconded,  to 
avoid  paying  money,  reported  to  be  in 
his  hands  as  assignee,  under  a  commis- 
sion of  bankruptcy,  ;ind  which  under  an 
award  made,  and  rule  of  court,  he  was 
ordered  to  pay.  Upon  that  act  of 
b,uilvruptcy  a  commission  issued  against 
him.  He  surrendered  under  the  com- 
mission ;  and  as  he  was  going  out  of 
Guildhall  from  his  examuiation,  he 
was  arrested  under  an  attachment  for 
the  contempt.  The  petitioner  prayed 
that  he  might  be  discharged  from  cus- 
tody, under  5  Geo.  II.  c.  30.  s.  5. 
The  chancellor  thought  this  merely  an 
attachment  to  enforce  the  payment  of 
money,  and  discharged  the  bankrupt, 
r.x  parte  Parker.     3  Vea.  Jun.  554. 


So  where  one  was  in  custody  for  non- 
payment of  costs,  taxed  in  pursugnce 
of  a  recognizance,  entered  into  by 
him,  on  his  removal  of  an  indictment 
from  quarter  sessions,  under  5  &  6 
W.III.  c.  II.  s.3.  B.R.  held,  that 
he  might  be  discharged  under  the 
lords*  act,  for,  although  a  criminal 
proceeding  in  form,  it  is  in  substance-, 
of  a  civil  nature,  and  an  execution  for 
a  debt  to  the  party.  Rex  v.  Stokes 
Cowp.  136.  But  quaere,  whether  the 
justices  have  not  power  to  commit,  for 
rellisuig  to  deliver  in  and  verify  an  ac- 
count ? 

(a)  See   Rex  -y.  Carter,   4  Term 
Rep.  44P.  post.  367. 


gi'ant- 
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grant  the  warrant.  Per  Curiam.  There  must  go  a  pe- 
remptory mandamus ;  for  the  43  Eliz,  c.  2.  s.  2.  says,  the 
balance  shall  be  paid  over  to  the  new  overseers,  under 
a  penalty,  and  it  is  not  in  the  power  of  the  vestry  to  dis- 
pense with  the  statute.  ( i ) 


SECT.  V. 

Of  Money  due  to  Parish  Officers  during  the  Continuance 
or  at  the  Expiration  of  their  Office, 

It  has  been  already  seen,  that  if  a  balance  is  in  the  Balance  due 
overseers'  favour,  their  successors  cannot  repay  them  (2)  seers^°ecX' 
except  in  cases  provided  for  by  17  Geo.  II.  c.  38.  and  verabieoniy 
by  41  Geo.  III.  c.  23.  s.  9.  (3)  17Geo.Tr. 

c.  38,  and 
.  .  4t  Geo.  III. 

In  a  case  prior  to  these  statutes,  where  it  appeared  that  c.  2  %. 
an  overseer  had  omitted  to  take  credit  in  his  account  for  •^''^''^ 

against  an 

a  sum  of  money  justly  expended  by  him,  it  was  held,  that  overseer  in 
^he  sessions  had  no  authority,  upon  appeal,  to  order  his  no/^o^'J,""'^* 
successors  to  pay  the  money  to  his  executor,  although  the  rectifie-d  by 
vestry  consented  (4) ;  for  otherwise,   a  man  v.lio  came  seuiTment!^ 
into  the  parish  after  tlie  overseer's  year,  would  be  charged  though  with 

,  P     ,  T  .,       -,        5^         the  vestry's 

to  tneexpence  or   that  preceding  year,  while  he  had  consent.' 
been  contributing  to  the  maintenance  of  other  poor  in 
another  parish.  (5) 

(i)  Rex  "y.   Justices  of  Somerset-  i   Const.  310,     PI.  351,    anrl  .nntc, 

shire,  a  Str.  992.      Cunn.  105.   S.  C.  Vol.  i.  64.  et  seq. 
As   to  the  sessions'  power   to   order         (3)  Ante,  Vol.  i.  63.  et  seq. 
payment  of  the  balance,  see  post.  367.         (4)  Reg.  -v.   Ware,    i   Bott,   314. 

(a)    See    Tawney's    case,     1  Ld.  PI.  328. 
Raym.  loii.    Rex  d.  Overseers  of        (5)  S.  C.  Fol.  10.     iBotl,3i4.  n. 

St.    Peter's    the  Great,    Chichester,  (a).  Rex  1;.  Goodcheap,ante,  347,  (i). 
Fol.  33.    But  see  the  order  ns  recited. 

A  A  3  But 
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But  he 

might  be 
reimbursed 
from  balance 
in  his  co- 
officer's 
hand,  or  if 
paid  to  his 
successor. 
When  over- 
seers of  dis- 
tricts with- 
in a  pariah 
are  to  re- 
ceive from 
each  other. 


But  where  one  overseer  is  money  out  of  pocket, 
and  one  of  his  co-officers  has  received  a  sufficiency  to 
reimburse  him,  an  order  may  be  made  upon  such  offi- 
cer,' ( I ) 

There  are  four  adjacent  towns  within  the  parish  of 
Banbury,  and  there  is  an  overseer  within  each  town,  and 
an  overseer  also  within  the  borough ;  they  all  join  in  one 
account,  and  there  is  but  one  rate  made  for  all  the  parish, 
but  the  overseers  of  each  particular  town  collect  and  pay 
the  money  within  such  town.  A  person,  who  is  tenant  of 
lands  in  one  of  these  towns,  lives  in  the  borough,  and  is 
assessed  by  the  overseer  of  the  borough  for  lands  within 
the  town,  and  paid  to  the  overseer  of  the  borough,  and 
the  like  is  done  in  the  other  towns;  so  that  the  overseer 
of  the  borough  had  a  surplusage  for  the  poor  within  the 
borough,  and  the  overseers  of  the  towns  wanted  money 
for  the  poor  within  the  towns,  though  the  poor  within 
the  towns  were  less  than  the  poor  within  the  borough. 
And  upon  this,  the  justice  ordered  that  there  should  be 
distribution  made ;  and  this  order,  being  removed,  was 
confirmed,  this  being  held  not  within  the  statute  1 3  & 
14  Car.  ILc.  12.  (2) 


SECT.    VI. 


Mandam\is 
to  com 


Of  compelling  the  Delivery  of  Books  and  other  parochial 
Documents, 


'ompei  ^^^^  hoo\i<^  of  the  poor  rates  (and  other  pubHc  books 

deUvery  of    and  papers  belonging  to  the   parish)  ( 3 ),  ought  to  be 


(i)    Semb.    Rex    •v.    Limehouse,        (3)  Rex -y.  Bletshow,  I  Bott,  300. 
I  Geo.  T.     Fol.  2Z.  PI.  306. 

(a)  Case  of  the  borough  of  Banbury, 
Skin.  258. 

kept 
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kept  so  as  all  the  parishioners  may  have  access  to  them;  parish 
and  the  overseers  and  churchwardens  for  the  time  being  ' 

ought  to  have  the  custody  thereof.  Where,  therefore, 
the  old  overseers  refused  to  deliver  them  over  to  the  new, 
the  court  may  grant  a  writ  of  mandamus  to  compel 
them,  (i) 

By  50  Geo.  III.  c.  49.  s.  i.  If  they  or  any  of  them  re- 
fuse or  neglect  to  deliver  over  to  their  successors  within 
ten  days  from  the  signing  and  attesting  their  accounts, 
which  on  the  examination  and  allowance  of  their  ac- 
count (under  that  act)  shall  appear  to  be  remaining  in 
their  hands,  any  two  or  more  justices  may  commit  him, 
her,  or  them  to  the  common  gaol  until  they  shall  have 
delivered  over  fuch  goods,  chattels,  and  other  things. 


SECT.  VII. 

Of  appealing  against  Overseers^  Accounts, 

If  the  succeeding  overseers  are  dissatisfied  with  the  Succeeding 
account  given  by  their  predecessors,  and  allowed  by  the  aJJ^'^^jf  ^g. 
magistrates,  they  may  appeal  on  behalf  of  the  parish  to  grieved, 
the  quarter  sessions.     The  same  remedy  is  given  to  all  '"^'^  ^^^^^^ ' 
other  persons  having  objections  to  their  accounts,  or  find- 
ing themselves  aggrieved  by  any  neglect,  or  thing  done, 
or  omitted,  by  the  churchwardens,  overseers,  and  jus- 
tices. (2) 

(i)  lb.  Rex  'V.   Claphaiu,  i  Wils.  minutely,  in  treating  of  appeals  against 

305.  rates, &c.  The  41  Geo.  III.  c.  23»s.4.< 

(a)  Originally  by  43  Eliz.  c.  2,  s.  4.  likewise  requires  that  there  shall  be  a 

afterwards  by  17  Geo.  II.  c.  38.  sect.  4.  similar  notice  of  appeal   in  this  case, 

The  power  of  appealing  against  a  poor  as    in    appeals   against    rates   for  the 

rate,  being  given  by  the  same  clauses,  poor's  relief,  for  which,  see  also  posr. 

as  allow  it  against  overseers' accounts,  chap.xxxvii. 
the  subject  will   be   explained   more 

A  A  4  TIlp 
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No  time 
limited  for 
appealing, 
by  43  Eliz. 
How  far 
limited  to 
the  next 
sessions,  af- 
ter allow- 
ance by  1 7 
Geo.  II. 
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The  43  Eliz.  imposed  no  limitation  as  to  the  time  of 
appealing ;  it  was  held,  therefore,  that,  under  that  statute, 
the  parish  might  appeal  against  accounts  several  years 
after  they  had  been  allowed  and  confirmed  (i).  And  it 
seems  the  better  received  opinion  that  the  1 7  Geo.  II. 
has  made  no  alteration  in  this  respect,  where  the  party 
appeals  against  the  allowance  of  overseers'  accounts, 
and  an  order  to  pay  over  his  balance  (2),  or  such 
other  acts  as  are  required  to  be  done  by  virtue  of 
43  Eliz.  (3) 

When 


(i)  Rex  i>.  Bowen,  Sett.  Poor,  iii. 
Rex  V.  Bartlet,  post.  365.  (1). 

(a)  Rex  -v.  V/hitear  and  others, 
3  Burr.  1365.  post.  367.  (2). 

(3)  Th's  was  decided  in  the  follow- 
ing case  : 

Rule  to  shew  cause,  why  an  order 
of  sessions  dismissing  six  appeals  to 
overseers'  accounts,  on  the  ground  of 
not  being  made  within  due  time,  (being 
lifter  the  next  session),  whereas,  by 
43  EKz.  no  time  is  specified;  should 
not  be  quashed. 

Another  objection  to  the  order  of 
sessions  was,  that  one  of  the  church- 
wardens, whose  accounts  were  ap- 
pealed against,  sat  as  a  justice  and 
jiidge  when  the  question  was  brought 
on  at  the  JCisions. 

Mr. Dunning  and  Mr.  Kenyon,  in 
support  of  the  rule  contended  that,  by 
Stat.  Eliz.  the  appeal  need  not  be  to 
the  next  sessions.  That  it  did  not  ap- 
pear that  the  proceedings  were  on 
1 7  Geo.  II.  wh'cli  limits  the  appeal  to 
the  next  sessions  ;  consequently,  that 
the  appeals  were  improperly  dismissed: 
that  the  17  Geo.  IT.  could  not  be 
considered  as  repealing  the  stat.  of 
Eliz.  that  it  would  be  dangerous  to 
leave  it  in  the  power  of  the  officers 
\vbo<e  accounts  were   impeached,  to 


limit  the  time  of  appeal  by  going  be- 
fore one  justice. 

That  no  man  can  be  a  judge  in  his 
own  case,  as  appears  by  a'case  in  Salk. 
page,  607.  Hard.  503. 

Mr.  Wallace  and  Mr.  Bearcroft, 
on  the  other  side,  insisted  that  17 
Geo.  II.  and  43  Eliz.  be  in  pari 
materia,  must  be  taken  as  one  act,  and 
tliat  st.it.  of  Geo.  II.  had  limited  the 
time  of  appeal,  which  the  stat.  of  Eliz. 
had  left  open.  That  17  Geo.  II.  was 
made  to  supply  the  defects  of  the  act 
of  V.\\z,  one  of  which  was  the  not 
limiting  the  time  of  appeal.  That  it 
did  not  appear  that  one  of  the  chiu'ch- 
wardens  did  act  as  judge. 

Lord  Mansfield. — The  churchwar- 
den's acting  as  judge  vitiates  the  whole. 

Mr.  J.  Aston.  —  In  the  King  and 
Sunninghill  the  court  gave  no  opinion 
whether  the  time  of  appeal  to  over- 
seers' accounts  is  the  s;]me  by  stat. 
Eliz.  and  17  Geo.  II.  but  they  inclin- 
ed to  think  thnt,  being  in  parimateria, 
it  was  confined  by  17  Geo.  11.  to  the 
next  sessions.  1  give  no  opinion  about 
it.  The  case  must  be  sent  back  to  be 
restated,  particularly  with  respect  to 
the  manner  of  proceeding  oh  the  seve- 
ral appeals. 

Mr. 
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When  overseers'  accounts  were  verified  and  allowed 
8th  July,  being  the  last  day  permitted  by  the  practice 

of 
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Mr.  J.  WJlles  and  Ashhurst  said 
nothing,  as  the  case  was  determined  on 
the  ground  of  the  churchwarden's  aet- 
ing  as  judge  in  his  own  case.  But 
Mr.  J.  Aston  expressed  very  strongly 
the  inclination  of  his  opinion,  that  the 
appeal  ^was  confined  to  the  next  ses- 
sions, and  that  17  Geo.  IT.  had  in  that 
respect  altered  the  43  Eliz. 

This  case  came  on  again  in  Easter 
Term  1775. 

Copy  of  the  amended  return  to  the 
(ertiorari  :  — 

The  general  quarter  sessions  held 
pursuant  to  adjournment,  &c.  before 
John Beedon, Esq.  &c.  14th  Junei773. 
Also  at  this  sessions,  the  six  several 
appeals  of  the  Earl  of  Ashburnham, 
against  the  accounts  of  the  overseers  of 
Pevensey  aforesaid,  for  the  six  years  pre- 
ceding the  last,  viz.  from  Easter  1766 
t©  177-2,  snd  lodged  at  the  last  general 
quarter  sessions  of  the  peace  holden 
for  the  said  town  and  liberty,  lu^re 
erJercd  to  b"  dismissed,  as  coming  too 
late,  and  the  sanie  are  Iiy  this  court 
dismissed  accordingly. 

The  said  J.  Beedon,  Esq. the  bailiff 
was  overseer  of  Pevensey,  from  Easter 

1767  to  1768.  The  account  made 
up  at  Easter  1767  was  allowed  30th 
April  1 767  by  t-wo  justices,  being  first 
verified  on  oath  of  one  of  the  over- 
seers. 

The   account    made  up  at  Easter 

1768  was  allowed  15th  April  1768 
by  t-wo  justices,  and  verified  upon 
eath. 

prom  Easter  1768  to  the  present 


time,  Beedon  has  always  been  one  of 
the  churchwardens  of  said  parish. 

The  account  of  Easter  1769  was 
allowed  6th  April  1769  by  two  jus- 
tices, and  verified  as  aforesaid. 

The  account  of  Easter  1770  was 
allowed  26th  June  by  two  justices 
and  verified. 

The  account  of  Easter  1771  allowed 
1 2th  April,  1771,  &c.  Do.  of  Easter 
1772  allowed  on  29th  April  1772,  &c. 
Do.  of  Easter  1773  allowed  23d  of 
April  1773,  ^c. 

During  all  these  years  Beedon  and 
one  of  the  allowing  justices  were  rated 
to  Pevensey. 

General  quarter  sessions  i6th  July 
1773,  before  John  Beedon,  Esq.  'cc. 
on  the  appeal  of  the  Rt.  Hon.  Earl  of 
Ashburnham,  against  the  accounts  of 
J.  Reppington  and  Mr.  Man,  the  late 
overseers  of  said  parish,  lodged  at  the 
last  general  quarter  sessions,  and  re- 
•^pjted  to  this,  It  is  ordered,  that  the 
said  account  be  confirmed,  and  the 
same  is  by  this  court  confirmed  ac- 
cordingly. 

Also  on  the  appeal  of  the  said  Eaii 
of  Ashburnham  against  the  last  rtite  or 
assessment  made  for  said  parish  of 
Pevensey,  it  is  ordered  that  the  same 
be  amended  as  follows  :  That  John 
Beedon  be  taxed  for  his  dwelling, 
house  at/jl.  a-year  instead  of  3I.  That 
Elit.  Jarrett  be  taxed  at  4I.  for  her 
dwelling-house  instead  of  il.;  and  that 
the  said  rate  be  with  such  amendments- 
confirmed,  and  the  same  is  confirmed 
accordingly. 

A? 
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of  the  sessions  for  giving  notice  of  appeal  to  the  next 
ensuing  sessions,  holden  in  July,  B.  an  inhabitant  ap- 
pealed 


At  this  sessions  previous  to  the  de- 
terminations of  the  said  appeals,  the 
attorney  for  the  appellant  moved, 
whether,  as  Beedou  the  bailiff  was  one 
of  the  churchwardens,  and  therefore, 
as  pretended  a  party,  and  there  being 
no  deputy-bailiff,  this  court  had  juris- 
diction to  determine  the  same.  The 
bailiff  and  jurats  were  unanimously  of 
opinion  they  had. 

In  the  account  from  Easter  1772 
to  1773,  it  appeared  to  the  court  on 
the  hearing  of  the  appeal  against  it, 
that  the  overseers  had  charged  SI.  i8s. 
4d.  for  their  own  and  their  compa- 
nions eating  and  drinking  at  an  inn. 

No  order  of  any  justice  was  obtained 
for  any  of  the  disbursements  therein 
charged.  No  proof  was  made  of  many 
■jums  charged,  though  insisted  on.  In 
said  account  was  charged  a  bill  as  paid 
to  Beedon,  which  was  not  at  hearing 
the  appeal  paid. 

The  account  contained  the  follow- 
ing articles : 

Paid  for  making  and  collecting  the 
book  15  s. 

Paid  for  making  a  book  5s. 

Transcribing  do.  in  the  great 
book  5s. 

A  sum  of  15s.  was  charged  as  afore- 
said, for  rent  of  a  tenement  for  one 
Geare,  who  was  not  a  pauper,  and  it 
appeared,  at  the  time  of  determining 
the  appeal,  that  neither  that  sum  nor 
the  sums  of  61.  10s.  and  il.  los.  were 
then  paid.  A  sum  of  50L  borrowed 
by  former  overseers,  on  their  notes  in 
1769  and  1771,  were  charged.    Proof 


was  made  before  the  court  proceeded 
to  dismiss  the  appeals  against  the  six 
first  years'  accounts,  on  the  ground  of 
their  coming  too  late,  that  the  notices 
of  appeal  were  couched  in  general 
terms,  and  did  not  import  that  the  ap- 
peals were  brought  or  to  be  proceeded 
on  under  17  Geo.  II. 

The  said  John  Beedon  withdrew, 
and  did  not  sit  at  the  determination  of 
the  said  appeal. 

Mr.  Dunning  and  Mr.  Kenyon,  in 
support  of  the  rule,  insisted,  that  as  to 
six  orders,  they  ought  to  be  quashed, 
because  tliey  rejected  the  appeals; 
.nnd  the  7th,  because  they  determined 
for  the  rate  when  they  ought  to  have 
quashed  it. 

That  the  notice  of  appeal  being  ge- 
neral, the  appellant  might  proceed 
either  under  the  stat.  Eliz.  or  Geo.  II. 
The  Stat.  Eliz.  does  not  confine  the 
appeal  to  the  next  sessions,  and  there- 
fore the  justices  did  wrong  in  refusing 
to  receive  the  appeals. 

That  Mr.  Beedon  was  a  justice  and 
party,  and  although  it  is  stated  that  he 
withdrew  at  the  time  of  the  decision 
yet  that  was  not  conclusive,  because 
by  the  stile  of  the  court,  it  appears 
that  he  was  present,  which  he  ought 
not  to  have  been. 

If  the  court  thinks,  however,  the 
state  of  the  case  is  to  be  relied  on  con- 
trary to  the  stile  of  the  court,  an  in- 
formation must  be  moved  for,  for  pro- 
curing a  falsehood  to^be  staled. 

The  justices  have  stated  upon  the 

appeal  which  was  heard,  (viz.  the  7th), 

sufficient 


Of  appeali7tg  against  Overseers'  Accounts, 

pealed  to  the  subsequent  sessions  holden  in  October,  when 
his  appeal  was  dismissed  on  the  ground  that  B.  ought  to 
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sufficient  Jiroimds  to  destroy  their  de-  light  to  refuse  to  receive  the  appeal, 

cision ;  for  they  allowed  a  large  sum  without  hearing  any  thing  of  it,  merely 

for  eating  and  drinking,  for  rent  for  a  hecause  of  its  not  being  in  time, 

man  not  a  pauper,  and   jol.forreim-  Lord  Mansfield.— i^    is   clear    tht 

bursing  people  who   had  been  out  of  appeal   may  be   at  any  time  under  the 

office    a  great  while,  which  they  can't  stat.  of  Eliz.      The  court  ought  not  to 

do,  the  parish  being  a  fluctuating  body,  countenance  charges  for     eating     and 


it  would  be  hard  to  make  one  set  of 
parishioners  pay  debts  rontracted  by 
another  set. 

Mr.  Wallace  and  Mr.  Bearcroft, 
on  the  other  side.— The  court  gave  no 
opinion  in   the   King  v.   Justices  of 


drinking ;  and  therefore  thought  the 
order  of  sessions  should  be  quashed ; 
but  declared  that  ihe  objection  to 
Beedon  was  overcome  by  the  state  of 
the  case.  He  observed  that  the  uni- 
versal practice  under  stat.  Eliz.  not  to 


Berks,  whether   an  appeal  under  the     limit  an  appeal  to   the    next  sessions, 
stat.  of  Eliz.  could  be  commenced  after     was  exceedingly  material  in  deciding 


the  next  sessions,  but  Mr.  Bearcroft 
admitted  the  practice  to  be,  that  ap- 
peals under  that  stat.  may  be  after  the 
next  session. 
The  court  at  first  doubted  whether 


that  question. 

The  sessions  have  done  wrong  in 
not  receiving  the  appeal,  as  the  stat. 
Eliz.  prescribes  no  time. 

Mr.  J.  Aston. — The  churchivardens 


the  stat.  of  Eliz.  and  17  Geo.Il.be-  and  overseers   are  to  be   alloived  only 

ing  in  pari  muter\a,  were  not  to  be  con-  for  their  bare  expences.      The    court 

sidered    as    one    stat.    and    whether  did  not  in  the  case  of  the  Justices  of 

17  Geo.  II.  had  not  confined  the  ap-  Berks  give  their  opinion,  whether  un- 

peal  to  the  next  sessions,  and   intro-  der  stat.  Eliz.  the  appeal  is  not  tied  up 

duced  a  new  regulation  ;  and  Mr.  J.  to  the  next  sessions,  but  I  see  by  ano- 

Aston  thought  it  would  be  most  con-  ther  note,of  a  case  before  that,  the  court 

venient  so  to  limit  the  appeal ;  upon  said  there  was  no  limitation  to  an  ap- 

which  Mr.  Dunning  said,  he    did  not  pealunder  that  stal.  and  I  think  there  is 

contend  but  that  the  sessions  might,  not,  though  there  may  be  great  incon- 

upon  hearing  the  merits,  say,  the  ap-  venience  in  trying  appeals  at  a  great 
peal  ought  to  be  brought  at  the  next 
sessions,  and  on  that  account  parti- 
cular    circumstances    might     decide 
against  the  appellant,  but  they  had  no 


distance  of  time. 

Mr.  J.  Willes  and  Ashhurst  agree- 
ing. 

Rule  was  made  absolute,  (i) 


(i)  The  King-y.  The  Earl  of  Ash- 
burnhamand  others, East. Term  1774. 
This  note  was  taken  by  Mr.  Serjeant 


Kirby,  and   communicated  to  me  by 
ray  friend  James  Burrough,  Esq. 

have 
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have  appealed  to  thofe  held  in  July.  Upon  a  mandamus 
to  compel  the  justices  toliear  this  appeal  as  being  im- 
properly dismissed,  the  court,  after  taking  time  to  look 
into  Rex  v,  Ashbumham  ( i )  were  of  opinion  that  in  every 
view  of  the  cafe  the  mandamus  should  go,  whether  it  be 
a  proceeding  under  43  of  Eliz.  or  17  Geo.  II.  For  sup- 
.  posing  it  to  be  under  stat.  1 7  Geo.  II.  and  supposing  that 
statute  in  this  respect  to  have  repealed  the  statute  43  Eliz. 
(which  from  the  cases  cited  seems  by  no  means  settled), 
still  under  the  circumstances,  the  July  sessions  could  not 
be  considered  the  next  sessions  for  the  purpose  of  ap- 
pealing. For  the  allowance  was  on  the  8  th  of  July  the 
last  day  when  any  effectual  notice  of  appeal  could  be  given, 
and  it  did  not  appear  when  B.  had  any  notice  of  such 
allowance,  and  the  transaction  seems  to  carry  with  it  the 
marks  of  design  to  defeat  the  appeal.  (2) 

Where  a  justice  had  committed  an  overseer  for  not 
accounting  according  to  the  directions  of  17  Geo.  II, 
^.38.  and  his  accounts  were  afterwards  allowed  by  an- 
other magistrate,  the  justice  by  whom  he  was  committed 
was  not  permitted  to  apply  to  the  court  of  King's  Bench 
for  a  mandamus  to  the  justices  at  a  sessions,  subsequent 
to  the  allowance  commanding  them  to  hear  an  appeal 
lodged  before  the  commitment  as  being  brought  under 
43™z.(3) 


(i)  Supra,  363.   (i),  the  17  Geo.  II,  c.38.  must  be  to  the 

(2)  Rex  f.  Justices  of  Dorsetshire,  next  sessions  after  the  allowance,  or 
rj  East,  aoo.  may  be   to   any  subsequent  sessions." 

(3)  Rex  T/.  Justices  of  Berkshire,  The  rule  for  the  mandamus  wab  dis- 
I  Const.  30B.  PI.  345.  'I he  appeal  charged,  on  the  ground  stated  in  the 
was  brought  by  the  then  overseer  text.  But  Yates,  J.  observed, "  I  am 
for  himself  and  the  rest  of  the  parish,  very  clear  that  the  appeal  should  have 
The  question  as  stated  in  the  report  been  to  the  next  sessions."  But  see 
was,  "whether  an  appeal  from  an  Rex  ^^Ii0rd  Ashburnham,  ante, 363, 
overseer's  accounts,  verified   and  al-  (i). 

lowed  according  to  the  directions  of 

The 
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The  overseer's  accounts  must  be  examined  and  allow-  Appeal 
ed  by  two  justices,  before  an  appeal  against  them  can  be  ^J^!^^  ^^ 
made  to  the  quarter  sessions  ( i ),  the   17  Geo.  II.  c.  38.  justices*  al- 
s.  4.  having  made  no  alteration  in  the  statute  of  Eliz.  in    °^^''"'^^* 
this  respect  (2).     As  such  a  previous   application  is  ne- 
cessary to  give  the  sessions  jurisdiction,  it  should  appear 
on  the  face  of  their  order  made  on  the  subject.  (3) 

It  was  adjudged  under  43  Eliz.  c.  2.  that  upon  an  ap-  Under  43 
peal  from  the  allowance  of  overseers'  accounts,   the  jus-  f,,Jd  a"J-J-g, 
tices  at  sessions,  if  they  see  reason,  may  disallow  them,  J^ent  balance 
and  order  the  overseers  to  pay  a  certain  sum  over,  which  der  the 
they  judge  to  be  in  their  hands.  (4)  oveiseer  to 

The  defendants  having  been  overseers  of  the  parish  of  The  two 
Ash,  laid  their  accounts  before  two  justices  of  the  peace;  ^^efenLito 
but  before  the  said  two  justices  had  either  allowed  or  dis-  ^^ve  exciu- 
allowed  the  accounts,  or  had  in  any  manner  proceeded  diction"of 
to  examine  them,  the  defendants  laid  them  before  two  allowing  and 

!••  !•  Till  11  examining 

other  justices,  who  immediately  allowed  them.     On  an  the  ac 

appeal  aerainst  these  accounts,  the  sessions  ordered  the  *^°"""- 
1  7.     ,  1    r        1  r>       '      •  ^         ^^  th«y  are 

aeienaants  to  account  beiore  the  tv/o  nrstjustices.     On  a  allowed  by 

motion  to  quash  the  order,  it  was  contended  that  the  ses-  "'^"^''S'  *^« 

*■  sessions  on 

(i)    Rex  v.    Baitlett,    7  Geo.  II.  (4)  Rex  'v.  Hedges,  a  Salk.  533. 

1  Bott,  306.  PI.320.  aStr.  983.  An  overseer  charged  the  parish  with 

(2)  Rexi;.  Whitear,  3  Burr.  1365.  3I.  for  putting  imt  an  apprentice,  and 
X  Black.  Rep.  395.  his  accounts  were  allowed  by  two  jus- 

(3)  Rex  -v.  Bartlett,  ante,  (i).  tices;  but  in  fact  the^apprentice never 
where  all  that  appeared  by  the  order  was  put  out.  Upon  complaint  to  the 
of  sessions  was,  that  it  was  "  an  appeal  sessions,  they  ordered  that  the  Iat6 
from  the  disbursements  and  from  the  overseer  should  repay  the  money,  so 
allowance  thereof."  The  Court  held  fraudulently  obtained,  with  costs,  See. 
that  the  single  word  "  allowance,"  Eyre,  J.  This  order  cannot  be  main- 
did  not  sulFiciently  shew  that  the  ac-  tained,  the  sessions  have  no  jurisdic- 
counts  had  been  originally  before  two  tion,  hut  there  may  be  another  remedy 
justices,  for  it  might  be  ^n  allowance  by  indictment.  Mculsworth's  case, 
by  the   parish,    and  did  not  necejfarily  C)mb.  28*. 

import  the  allowance  of  two  justices ; 
and  the  order  was  (juashed. 

sions 
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appeal  may 
remit  them 
back  to  the 
first,  to  be 
allowed. 


Sesfions 
cannot  de- 
legate their 
authority. 
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sions  have  only  power  to  determine  the  dispute  finally, 
so  that  if  the  allowance  of  these  accounts  had  not  been 
good,  they  should  either  have  set  them  totally  aside,  or 
have  confirmed  so  much  of  them  as  were  good,  and  set 
aside  the  rest ;  but  that  here  they  had  only  referred  the 
overseers  back  to  the  two  first  justices,  without  assigning 
any  error  or  fault  in  the  allowance  by  the  other  two  jus- 
tices. Parker  C.  J.  — "  By  43  Eliz.  c.  2.  The  over- 
seers have  four  days  after  their  year  to  apply  to  any  jus- 
tices they  please  to  pass  their  accounts,  and  within  which 
time  they  cannot  be  summoned  before  any  justice ;  but 
when  the  accounts  are  once  laid  before  any  justice,  either 
by  themselves  or  by  the  parish,  after  these  four  days,  no 
other  justices  can  then  meddle  with  them ;  and  if  they 
do,  any  allowance  or  disallowance  by  such  justices  is 
void."  The  words  of  43  Eliz.  c.  2.  s.  4.  are,  "  shall  make 
such  order  therein  as  to  them  shall  be  thought  con- 
venient ;"  and  therefore  they  need  not  finally  determine 
the  disputes ;  and  the  reason  is  plain,  for  tjiey  cannot 
allow  the  accounts  themselves,  and  therefore  it  is  neces- 
sary that  they  should  remit  them,  with  their  observations^ 
to  those  that  had  the  just  cognizance.  They  do  not  by 
this  delegate  any  authority  to  such  justices,  but  only 
desire  them  to  execute  their  own  authority,  and  there- 
fore it  differs  from  the  case  where  the  sessions  refer  any 
thing,  and  give  an  authority  to  the  referree.  This  indeed 
they  cannot  do ;  but  here  the  sessions  could  not  take  it 
out  of  the  hands  of  the  first  justices ;  and  if  such  justices 
make  an  imreasonable  delay  in  passing  their  accounts, 
the  party  may  apply  to  this  court  to  hasten  them,  which 
is  his  only  remedy.  The  order,  however,  was  quashed, 
because  it  was  stated  to  have  been  made  on  the  hearing 
of  Smith,  one  of  the  justices,  and  did  not  state  that  the 
parties  had  been  heard,  (i) 


(i)  Rex-^-.Townsead,  I  Bott,3o5.  PI.  .:5i8.  S.  C.  i6  Vin.  Afcr.  417. 

14  The 
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The  quarter  sessions  'retain  the  same  jurisdiction  since 
17  Geo.  11.  c.  38.  which  they  possessed  under  the  act 
of  Ehzabeth(i);  but  they  have  no  power  to  make  an 
original  order  upon  the  late  overseers  to  pay  their 
balance,  although  ascertained  by  them,  unless  a  previous 
application  has  been  made  to  two  justices  for  that  pur- 
pose ;  for  the  1 7  Geo.  II.  has  made  no  alteration  in  this 
respect,  but  has  quite  another  view.  (2) 

And  where,  upon  appeal,  the  sessions  find  a  balance 
due  from  an  overseer,  but  do  not  proceed  to  direct  by 
their  order  that  he  pay  it  over  to  the  succeeding  over- 
seers, application  may  be  made  to  two  justices,  out  of 
sessions,  to  enforce  payment  (3).  And  if  they  refuse,  the 
court  of  King's  Bench  will  grant  a  mandamus  to  compel 
them  to  do  so.  For  the  justices  have  jurisdiction  in  this 
case.  The  effect  of  the  appeal  was  the  ascertaining  of 
the  quantum  of  the  arrears,  and  then  the  statute  attaches, 
and  enables  the  magistrates  out  of  sessions  to  enforce  the 
payment  of  the  balance.  (4) 

The  appeal  given  to  persons  aggrieved  against  the  al- 
lowance of  the  churchwardens  and  overseers'  accounts 
under  43  Eliz.  and  1 7  Geo.  II.,  is  expressly  preserved  to 
them  by  50  Geo.  III.  c.  50.  s.  3.  (5) 

But  that  which    is  given  to  the  officer  accounting,  50  Geo.  III. 
against  an  order  making  a  disallowance  oi*  reduction  in  c.  5c. 
their  accounts,  by  sect.  2.  of  that  statute  is  subject  to  the 
following  regulations : 

(i)  Rex  v.  Goodcheap,   6  Term         (4)  Rex  v.  Carter,  4  Term  Uep. 
Rep,  159.  ante,  347.    (1).      Rex    f.     ■246, 
Whitear,  ante,  360.  (-z).  (5)  Rex  v.  Justices  of  Dorsetshire 

(a)  Rexi;.  Whitear,  ante,  360.  (a),     are  subsequent  to  that  act. 

(^)  See  43  Eliz.  c.  2.  sect  .  2.  and 
17  Geo.  11.  0,38.  sect.  3. 

I.  It 
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I.  It  must  be  to  the  next  general  or  quarter  sessions 
to  be  holden  after  the  tenth  day  from  making  the  order. 
2.  The  person  appeaUng  must  first  have  paid  or  dehvered 
over  to  the  preceding  officers  such  money,  goods,  chat- 
tels, and  other  things,  as  on  the  face  of  the  account  sub- 
mitted to  the  justices  for  allowance  shall  appear  due  and 
owing,  or  in  their  hands.  3.  He  must  enter  such  a  re- 
cognizance before  one  or  more  such  justice  or  justices, 
with  two  sufficient  sureties  to  be  approved  by  them,  in 
not  less  than  double  the  sum  or  value  in  dispute ;  to  enter 
such  appeal  at  such  next  sessions,  and  abide  by  such 
order  as  shall  at  that  or  any  subsequent  sessions  be  made 
on  such  appeal. 

The  sessions,  on  production  and  proof  that  the  re- 
cognizance was  duly  entered  into,  may  adjourn  the  ap- 
peal or  hear  it,  and  confirm  or  reverse  such  disallowance 
or  reduction,  either  in  the  whole  or  in  part,  and  may, 
if  they  think  fit,  order  that  the  appellant  shall  have  the 
costs  incurred  upon  the  appeal  defrayed  out  of  the  poor 
rates. 


<     3^9    ) 
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Of  Remedies  against  Parish  Officers  for  Misbehaviour, 

'HTHE  modes  of  proceeding  against  parish  officers  for  Proceeding* 
a  breach  or  neglept  of  duty  are,    ist,  By  conviction  ^fsh  office's- 
before  a  justice  of  peace,  under  particular  statutes  (i).  And  ist, 
2d,  By  indictment,     3d,  By  information  in  the  court  of  ^^  suture!^ 
king's  bench.     4th,  By  action. 

The  punishments  inflicted  by  statute  are,   ist.  By  43  43Eliz. 
Ehz.  c.  2.  s.  2.     The  churchwardens  and  overseers  are  penalty  for 
to  meet  at  least  once  a  month,  in  the  parish  church,  upon  "°t  meeting 
Sunday  afternoon,  after  divine  service,  to  consider  of  all  month. 
things  concerning  their  office ;  and  any  absenting  him- 
self without  lawful  excuse,  or  being  negligent  in  their 
office,  or  in  the  execution  of  the  said  orders  being  made, 
by  and  with  the  assent  of  the  justices,  or  any  two  of 
them,  shall  forfeit  for  every  such  default  of  absence  or 
negligence  20  s. 

Sect,  4.  gives  power  to  levy  sums  due  by  former  of-  Sect.  4. 
ficers,  and  to  commit  in  default  of  distress,  as  also  to  money^due 
commit  such  as  shall  refuse  to  account.  (2)  ^'^• 

By  13  &  14  Car.  II.  c.  11.  an  overseer  refusing   to  13  &  14 
receive  a  person  removed  by  warrant  of  two  justices  from  ^^i  5I. 
one  county,  city,  or  town  corporate,  to  another,  forfeits  penalty  for 
5I.  to  the  use  of  the  poor  of  the  parish  from  whence  such  receive  a 
person  was  removed,  to  be  levied  by  distress,  Sec.  by  paupe'"' 

(i)  As  to  the  form  of  proceeding     victions,  see  Bosca-^ven  en  Convhtlons. 
before  magistrates,  in  the  case  of  con-         (a)  Ante,  352. 

vo;..  11,  m^  warrant 
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warrant  of  any  justice  of  the  place  to  which  such  person 
was  removed;  and  for  want  of  suilicient  distress,  he  is  to 
co!nmit  iiim  to  gaol  for  forty  days. 


17  Geo. II. 

C.J.    s.  I. 
5s-  penalty 
for  refusing 
to  pay  for 
the  .'.ppre- 
hendiiig  idle 
and  dis- 
orderly per- 
sons. 

f  7  Geo.  II. 
c.  38.  pe- 
nalty of  5I. 
for  disobey- 
ing. ' 


By  1 7  Geo.  11.  c.  5.  s.  i.  if  any  overseer  shall  refuse  to  pay 
the  sum  of  5s.  when  ordered  to  be  paid,  for  apprehend- 
ing idle  and  disorderly  persons,  it  may  be  levied  upon 
him  by  distress,  and  he  shall  not  be  allowed  it  in  his 
accounts. 

By  17  Geo.  II.  c.  38.  s.  14.  churchwardens  and 
overseers,  who  refuse  or  neglect  to  obey  and  perform  the 
directions  of  this  act,  where  no  penalty  is  before  thereby 
provided,  or  who  shall  act  contrary  thereto,  shall,  on 
oath  thereof  before  two  justices,  within  two  months  after 
commission  of  the  offence,  forfeit  not  more  than  5I.  not 
less  than  40s.  to  be  levied  by  distress,  &c. 


9  Geo.  III. 

c.  37.  pe- 
nalty from 
TOs.  to  20s. 
for  paying 
poor  in  basi 
money. 


By  9  Geo.  III.  c.  37.  churchwardens,  &c.  wilfully 
and  knowingly  making  any  payment,  to  or  for  the  poor's' 
use,  in  base  or  counterfeit  money,  or  any  other  than  law- 
ful money  of  Great  Britain,  shall,  upon  conviction  by  one 
justice,  either  upon  non-appearance,  confession,  or  by  the 
oath  of  one  witness,  be  adjudged  to  forfeit  not  less  than 
I  OS.  nor  more  than  20s.  to  be  levied  by  distress,  &c.  and 
applied  to  the  use  of  any  poor  person  or  persons  of  the 
parish,  &c.  in  such  manner  as  tlie  justice  who  shall  ad- 
judge the  forfeiture  shall  direct  and  appoint. 


33Geo.{n.  33  Geo.  III.  c.  55.  s.  I.  impowers  two  or  morejus- 
aity^noTex-  ^^^^^5  ^^  their  special  or  petty  sessions,  upon  complaint 
ceeding  4cs.  on  oath,  and  after  due  summons,  to  impose  a  reasonable 

for  disobey-  *  , .  ,  , 

ing  warrants  sum,  not  exceedmg  40s.,   upon  any  constable,  overseer, 

and  orders,    g^c.  for  any  neglect  of  duty  or  disobedience  of  any  lawful 

warrant  or  order  of  any  justice  or  justices;  which  sum, 

unless  paid,  is  to  be  levied  by  distress,  and  applied  to  the 

.^  relief 
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relief  of  the  poor  of  the  parish,  &c.  where  the  offender 
^resides ;  and  for  want  of  distress,  he  is  to  be  committed 
to  the  house  of  correction,  for  any  space  of  time  not  ex- 
ceeding ten  days. 

It  also  gives  the  party  aggrieved  an  appeal  to  the  quar-  power  of 
ter  sessions,  upon  giving  ten  days  notice.  appeal. 

If  any  churchwarden,  or  overseer  of  the  poor,  be  con-  Parish  offi- 
victed  of  the  penalties  inflicted  by  43  Eliz.  c.  2.  s.  2.  an-  "v^  oj"g\^h 
other  must  levy  it  ( i ).     The  penalties  for  not  meeting  other. 
in  the  church  shall  not  be  inflicted  on  the  overseers  of  not  meeting 
the  poor  of  extraparochial  places,  because  the  inhabitants  '"  ^^■^, 

1  11  •  1  !•!  church. 

have  no  church  to  meet  in  (2) ;  and  a  parochial  overseer  Paiish  o3i- 
must  have  notice  of  his  appointment,   or  he  cannot  be  P^"  '""j*^ 

■t  £  '  have  notice 

charged  for  neglect.  (  3  )  of  their  ap- 

pointment. 

Overseers  may  be  punished  for  most  breaches  of  their  2.  Punish- 
duty,  by  information  or  indictment,  notwithstanding  that  ^^.^rsaers 
a  particular  punishment  is  created  by  statute,  and  a  spe-  &c.  by  in- 
cific  method  of  recovering  the  penalty  is  pointed  out ; 
for  their  disobedience  of  the  statute  is  a  conteriipt  of  the 


(i)  Anon.  16  Vin.  Abr.  415.  another,  that  he  refused  to  take  half 
(a)  Rex  -v.  Rufford,  8  Mod.  39.  a  year's  parish-rate.  The  order  w<:s 
ante,  Vol.  i.  $S'  But  they  are  quashed.  See  also  Rex  'u.  Moor- 
punishable  by  indictment  for  not  house,  post.  374.  n.  (a).  Quare,  if 
meeting  a?  often  as  is  necessary  to  it  must  not  be  alleged  in  these  con- 
discharge  their  duty.  rictions,  that  the  defendant  had  ac- 
(3)  Rex  t;.  Harnoan,  i  Bott,  314.  cepted  the  ofiice  ?  See  the  opinion 
PI.  378.  In  this  case,  the  defendant  of  Chappie,  J.  Rex  t;.  Harman,  ia 
was  adjudged  guilty  of  eleven  ne-  which  case  one  question  was,  whether 
gleets;  five  of  which  were  for  ab-  the  proceeding  was  an  order  which 
senting  himself  from  monthly  meet-  K.  B,  would  take  notice  of,  or  piily 
ings ;  four  for  absenting  himself  from  the  justice's  process,  v*  ith  which  they 
other  meetings,  one,  that  his  maid  never  intsrmgdtL'e,. 
refused  to  take   the  rate  book ;  and 

B  B  ^                                           lav/. 
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]aw(i).  One  is  indictable,  therefore,  not  only  for  re- 
fusing to  take  upon  himself  the  office  of  overseer  ( 2 ),  but 
also  when  in  office  for  disobeying  an  order  of  justices  (3 ), 
or  any  other  misfeasance,  or  wilful  neglect  of  duty. 


Sessions 
cannot  at- 
tach them. 


But  they  cannot  be  attached  by  the  justices  in  sessions 
for  disobeying  an  order  made  by  them,  for  the  sessions 
has  no  power  to  award  an  attachment  for  a  contempt  in 
disobeying,  &c.  the  proper  method  being  by  indictment 
for  a  misdemeanour.  (4) 


Indictment 
for  not  pro- 
viding for 
the  poor. 
For  mis- 
using them. 


If  an  overseer,  therefore,  does  not  provide  for  the 
poor,  he  is  indictable ;  and  if  he  relieve  where  there  is 
no  necessity  for  it,  that  is  a  misdemeanour  (5).  So,  if 
they  misuse  the  poor,  as  by  keeping  and  lodging  several 
poor  persons  in  a  filthy  unwholesome  room,  with  the 
windows  not  in  a  sufficient  state  of  repair  to  protect 
them  against  the  weather  (6),  or  exact  labour  from  them 
when  unable  to  work  (7),  it  is  indictable. 


For  con-  Further,  if  they  conspire  to  prevail  upon  a  man  to 

ml^rry  a  wo-  Hiarry  a  poor  woman  big  with  child,  for  the  purpose  of 
man  to  bur-  throwino^  the  expence  of  maintaining  her,  and  the  issue, 

then  another  -01  to  '  » 


(i)  Rex  V.  Commings,  5  Mod. 
179.  See  also  Rex  v.  Robinson, 
a  Burr.  799.  ante,  234.  (4},  and  Rex 
V,  Jones,  I  Bott,  345.  PI.  379.  post. 

(a)  Rex-u.  Jones,  supra,  (i),  ante, 
Vol.  i.  54.  (4}.  But  they  must  have 
previous  notice  of  their  appointment. 
Rex  1/.  Harpur,  5  Mod.  96.  Flet- 
cher V.  Ingram,  ib.  i%j.  which  were 
cases  of  indictment  for  not  executing 
the  office  of  constable.  See  also  Rex  v. 
Harman,  i  Bott,  344.  PI.  378. 
ante,  J71.  (3). 


(3)  Rex  V.  Boys,  for  not  paying 
costs.  Say.  Rep.  143.  post,  and  see 
ante,  (i). 

(4)  Rex  ir,  Bartlett,   1  Bott,  34^. 

PI.  357- 

(5)  Tawney's  case,  16  Vin.  Abr. 

415- 

(5)  Rex  V.  Wetheril  et  al.  Cald. 
432.,  and  that  the  paupers  need  not 
he  named  in  the  indictment.  Per 
BuUer,  J.  ibid. 

(6)  Per  Lord  Mansfield,  C.  J.  Rex 
V.  Winship  and  Grunwell,  Cald.  76. 

fron^ 
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from  themselves  upon  another  parish  or  township,  they  pansh. 

1  1  •      •  •  1        Quzere, 

may  be  indicted  (i\     But,  perhaps,  this  is  not  punish-  whether 

able  where  the  woman,  settled  in  the  defendant's  parish  f^^^jjf  ^f^'f 

previous  to  the  marriage,  is  with  child  by  the  mati  to  x^hom  man  preg- 

the  defendants  procure  her  to  be  married  (2),  and  it  is  l^'j;' {^^J^^" 

celebrated  with  the  free  will  of  the  parties.  (3)  induce  her 

to  marry. 

It  w^as  held  indictable  where  they  refused  to  account  RefusDg  tp 
within  four  days  after  the   appointment  of  new  over- 
seers, under  43  Eliz.  c.  2.  (4) ;  as  likewise  if  they  do 
not  make  a  rate  to  reimburse  constables,  under  14  Car.  II. 
c.  14.(5) 

Also,  overseers  may  be  indicted  for  not  receiving  a  Not  receiv- 
pauper  sent  to  them  by  the  order  of  two  justices  (6),  or  ^-fj^Jf^'^" 
not  providing  for  one  in  obedience  to  an  order  of  ses-  paupers. 
sions,  unless  the  order  is  illegal.  (7) 

A  justice  made  an  order  ii|>on  an  overseer  to  pay  a  But  where 
sum  of  money  to  a  surgeon,   who  had  taken  care  of  a  hiti'lJoj^f. 
pauper;  the  overseer  refusing  to  pay  it,  was  indicted;  but  risdiction  to 
the  court  quashed  the  indictment,  tlie  order  being  made  order,  the 

officers  may 
disobey. 

(i)  Rex  V.  Compton,  Cald.  246.  «  may,"  which  does  not  require  it  aa 

and  ihe  cases  ante,  Vol.  i.  259.  n.  (7).  a  duty.     But  the  couit  held  the  word 

(a)  That    the    court    would    not  «  may"  to  be  imperative  and  the  same 

grant  an  information  in  such  cases,  see  as  "  shall." 

Mr.  Caldecott's  note  (6)   to  Rex  v.         (6)  Rex   nj.    Davis,   1  Bott,  347. 

Compton.     Cald.  247-  ^^1-   3^0.     Say.  163.  S.  C.     But  see 

(3)  Rex  -v.  Fowler  and  others,  50  Geo.  HI.  c.  49.  sect.  1.  ante,  351. 
Taunton  Spring  assizes,  Cor.  Bnller  (7)  Rex  t-.  Winship  and  Grunwell, 
J.  I  East,  Cro.  Law.  461.  Cald.   72.     If  one  order  of  mainte- 

(4)  Rex  -v.  Commings,  5  Mod.  nance  be  made  with  reference  to  ano- 
179,  ante,  372.  (i) ;  this  case  occurred  ther,  both  must  be  set  forth  in  the  in- 
prior  to  17  Geo.  II.  c.  38.  dictment,  or  it  will  be  bad,  ibid.    Rex 

(5)  Rex  V.  Barlow,  a  Salk.  609.  v.  Moorhouse,  Cald.  554.  and  the 
1  Bott,  341.  PI.  371.  The  objection  indictment  must  aver  service  of  the 
was,  that  the  word  used  in  the   act  is  order  upon  the  defendant,  ib. 

B  B   3  "1 
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in  a  matter  over  which  the  justice  had  no  jurisdiction. 
For  this  kind  of  assistance  does  not  come  within  the 
notion  of  rehcf  to  the  poor.  ( i ) 

Court  sel-         When  the  indictment  is  for  a  serious  offence,  the  court 
indictments,  refuse  to  quash  it,  unless  upon  the  clearest  and  plainest 

when  the 
offeiae  is 


grounds,  and  will  drive  the  party  to  a  demurrer  or  mo- 


serious,       tion  in  arrest  of  judgment.  (2) 


.-?.  Proceed-  The  proceeding  by  information,  filed  in  the  King's 
ing  by  jnfor-  g^jjch,  is  of  a  liiffhcr  nature,  anch  discretionary  in  the 
B.  R.  court  to  grant  (3}.     To  institute  this  proceeding,  a  mo- 

tion is  made  for  a  rule  to  shew  cause  why  an  information 
should  not  be  granted,  founded  upon  affidavits,  which 
must  state  a  criminal  charge.  If  this  ground  of  accusa- 
tion seems  sufficient  in  law  and  fact  to  warrant  an  infor- 
mation, the  person  accused  is  called  upon  to  answer  the 
charge,  by  shewing  cause  why  it  should  not  be  filed. 
This  he  may  do  by  pointing  out  the  insufficiency  of  the 
accusation,  as  stated  by  the  prosecutor,  or,  by  producing 
affidavits,  either  to  deny  the  facts,  or  else  to  free  himself 
from  a  criminal  intention,  in  doing  that  which  he  must 
admit  himself  to  have  done.  Counsel  are  usually  heard 
on  the  day  subsequent  to  that  given  by  the  rule,  or  as 
soon  after  as  suits  with  the  court's  convenience,  both 
against  and  for  it;  after  which  the  court  either  refuse  the 
motion  or  make  the  rule^absolute,  according  to  the  justice 
of  the  case. 


(1)  Rex  V.  Snuth.  i  Bott,  543.  court,  called  the  King's  coroner  2nd 
PI,  376.  attorney,  or  more  usually  the  master  of 

(2)  Rex  1'.  Wetherlll,  Cald.  432.  the  Crown-office.  But  an  information 
Reg.  V.  Pardy,  i  Bo*t,347.  PI.  381,  may  likewise  be  filed  by  his  Majesty's 
Rex  T.  Moorhouse,  Cald.  554.  attorney-general,   ex  officio,  or ,  when 

(3)  When  an  information  is  moved  the   office  is  vacsnt,    by  the   King's 


for,  and  ordered  by  the  court,  it  is  filed     solicitor-gen ei^d. 
in  the  name  of  a  principal  cfacer  of  the 


But 
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But  as  this  is  an  extraordinary  remedy,  tJie  court  will  framed  ^ 
not  suffer  it  to  be  applied  to  the  punishmept  of  ordinary  tr.io.amary 
oftences.     Thus,  although  it  was  usual  formerly  to  grant  '^^^  ^^^^  ,^ 
informations  against  overseers,  for  procuring  a  pauper's  gr.nt  ittVra 
marriage,  with  a  view  to  burthen   another  parish,   the  "^^'"^ 
court  has  long  come  to  a  resolution  not  to  grant  them.  ( i ) 


P'Uiper;: 


The  court  e:ranted  an  information  against  an  overseer, 

-^"  o  ,-,^.1  1  J  removing  a 

for  that  he,  with  others,  had  forcibly  removed  a  poor  ^^^^^^^.^ 
woman,  who  was  very  sick  and  near  her  time,  from  one  wheu  sick. 
parish  to  another,  to  avoid  the  expence  it  might  oc- 
casion to  the  first  parish,  if  the  child  should  be  born 
there.  (2) 

Tliey  would  likewise  have  granted  an    information  orforaker- 
against  an  overseer,  for  altering  a  rate  after  it  had  been  '2«  '^^^^ 
made  and  allowed,  by  introducing  a  person  therein  for  a^^e.  ^^^^^_ 
election  purposes (3).     But  in  granting  or  refusmg  m-  ^^^^^^^>^ 
formations,  the  court  looks  to  the  motive,   and  will  re-  ^-^otiv^^ 
fuse  it,   although  the  defendant  has  acted  improperly,  leiusingit. 
if  he  appears  to  have  done  so  without  a  criminal  in- 
tention. (4) 

An  information  quo  'warranto  was  moved  against  tiie  information 
churchwardens  of  a  parish,  who  had  been  sworn  in  by  "^^^ 
mandamus,  to  shew  by  what  authority  they  exercised  that  -.^^^i-^ 

■vTarden. 

(I)  Rex  -v.  Slaughter,   CM.  246.  Although  done  with  the  approbation 

n.  (a).     Rex  ^.Compton,  ibid.  of  the  allowing  justice.     But  the  lule 

(a)  Rex    1,.    Busby,    1  Bott,  344.  ^ox  an  information  was  discharged,  all 

TI.377.      But  this  was  in  5  Geo  II.  criminal   intention    being    clearly  ne- 

•and    see     Rex    v.    Upsdale,    East,  gatived. 
%S  Geo  in.  where  an  application  for         (4)  Ih.  The  court  discharged  the 

an  information  in   a  very  gross  case,  rule  ;  but  as  the  defendant's  conduct 

for  marrving  a  maa  by  duress   to  an  was    irregular,    though   not  criminal, 

ideot,  was  refused.     Cdd.  247-  "•  a-  they  lefused  to  discharge  it  with  co.ts. 

(3) See  Rex  1'.  B?.vratt,Dousl,449- 

B  B  4  t?0ice. 
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office.  But  the  court  denied  the  motion,  a  churchwar- 
den not  being  such  a  public  officer,  against  whom  an 
information  would  lie ;  for  it  was  not  an  usurpation  upon 
the  crown;  and  they  might  as  well  apply  for  an  infor- 
mation against  a  constable  or  overseer;  but  the  parties 
aggrieved  might  have  their  action ;  for  his  being  sworn 
in  by  virtue  of  the  mandamus  would  be  no  bar  to  such 
action,  because  a  mandamus  gives  no  right,  but  leaves 
the  matter  as  it  was  before.  ( i ) 

4.  Actions  An  action  may  be  maintained  against  overseers  for 
money  lent  them  to  support  the  poor,  or  for  necessaries 
and  assistance  found  for  the  poOr ;  and  this  upon  an  ex- 
press (2),  or  an  implied  promise.  (3) 

But  where  a  pauper  certificated  by  G.  was  removed 
by  a  common  order  of  removal  from  M.  whither  the 
overseer  of  M.  delivered  the  pauper  to  the  overseer  of 
G.  who  received  him  and  paid  8/.  95.  4^.  demanded  from 
him  by  the  former  for  maintenance  of  the  pauper  during 
the  preceding  4  years,  it  was  held  that  the  latter  could 
not  recover  it  back  from  the  overseer  of  M.  in  an  action 
for  money  had  and  received.  For  even  if  the  certifi- 
cate is  informal  in  not  being  directed  to  M.  by  name,  it 
is  evidence  that  G.  has  acknowledged  the  pauper  as  their 
parishioner,  and  it  is  allowed  that  he  has  been  main- 
tained four  years  by  M.,  admitting  therefore  that  the 
money  could  not  have  been  demanded  by  the  defendant, 
(which  it  was  unnecessary  to  decide)  yet  being  an  honest 


(i)  Rex  V.  Daubney,    iBott,  30I.  (3)  Simmons  -y.  Wiltriot,  3  Espin. 

Pl»  361.  see  ante,  Vol.i.  37*  Ni.  Pri.  Cat.  92.       See  the  opinion  of 

(2)  How   v.  Keech,  16011,347.  Biiller,J.    Rex  1/.  Micklefield,  Cald* 

PI.   38a.       Rex    v.    Woodsterton  51c.  and  ante,  340. 
a  Barnard.  K,  B.  207*  340. 


debt> 
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debt,  and  the  plaintiff  having  once  paid  it,  shall  not  by 
this,  wliichis  an  equitable  action,  recover  it  back  again.  ( i ) 

Actions  most  frequently  brought  against  overseers  are 
for  things  done,  either  without,  or  in  violation  of,  their 
authority. 


SECT.  IL 

Protection  of  Parish  Officers  in  the  Discharge  of  their  thity. 

As  a  party  aggrieved  by  the  misconduct  of  parish  offi-  Protection 
cers  is  entitled,  on  the  one  hand,  to  recompence  in  da-  o^P^'^^h 
mages,  for  an  injury  received ;  the  law,   on   the  other, 
wisely  interferes  for  the  protection  of  its  offi£ers,  and  to 
prevent  their  being  harassed  with  vexatious  suits  and  fri- 
volous litigation. 

These  protections  are  chiefly  created  by  the  following 
statutes ; 

43  Eliz.  c.  2.   s.  19.  enables  him  to  plead  the  general  43Eliz.c.a. 
issue,  where  an  action  is  brought  for  any  thing  done  under  the  general 
the  authority  of  that  act ;  and  if  a  verdict  is  found  for  '""^  ^"^ 
him,  or  the  plaintiff  is  nonsuited,  he  shall  recover  treble  damages. 
damages,  together  with  his  costs. 

7  Jac.  I.   c.  5.  and  21  Jac.  I.   c.  12.   enables  them  to  7jac.i.  c.5. 
plead  the  general  issue,  in  actions  brou^jht  for  any  thins:  ^^  ^^*^'  ^• 

K  ^1  .  .  1     .        «?  ^  '       ^  c.  12.  May 

done,  touching  or  concernmg  their  oince,  or  by  virtue  plead  genc- 
thereof.  ^^^  '""^' 

7  Jac.  I.  c.  5.  gives  them  double  costs  where  they  obtain  7  jac.  i.  c.  s* 
a  verdict,  or  the  plaintiff  is  nonsuit,  or  discontinues :  and  ^'-^'^/^^  ^'\ 

'  ir  7  3  double  cost^^ 

(i)  Farmer  v.  Arundell,  2  Black.  Rep.  8^4. 

by 
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ai  Jac.  I.       by  2 1  Jac.  I.  c.  1 2.  unless  the  plaintiff  proves  the  cause  of 

c.  la.  Piiin-  .  1  .    .  1.1.1 

tiff  must        action  to  have  originated  within  the  county  in  which  the 

actron  where  ^^^^^  ^^  brought,  he  shall  be  nonsuited. 

the  cause  of 

it  originated.  v^         tt  o  n  .      .      \ 

Geo  II  17  Xjeo.  11.  c.  38.  s.  8.  protects  them  against  vexatious 

c.  38.  s.  8.     actions,  where  they  have  distrained  for  non-payment  of 

then?h?case  P^^^^''^  ratcs,  by  enacting,  that  when  the  sum  the  distress 

of  informal  is  made  for  is  justly  due,  it  shall  not  be  deemed  unlawful, 
distresses.  ^  .-  \  -        - 

nor  the  parties  making  it  trespassers,  on  account  of  any 

defect  or  want  of  form  in  the  warrant  for  the  appoint- 
ment of  the  overseers,  or  in  the  rate  or  warrant  of  dis- 
tress ;  but  the  party  aggrieved  shall  recover  full  satisfac- 
tion for  the  special  damage,  and  no  more,  in  an  action  of 
trespass  on  the  case. 

Sect.  8.  er-  By  Scct.  8.  no  plaintiff  shall  recover  for  such  com- 
to  tender  plaint,  if  tender  of  amends  hath  been  made  by  the  parties 
amends.        distraining,  before  action  brought. 

44  Geo.  II.  By  24  Geo.  II.  c.  44.  s.  6.  no  action  shall  be  brought 
of  warrant  ^g^ii^st  any  coustable,  headborough,  or  other  officer,  for 
to  be  de-  any  thing  done  in  obedience  to  a  justice's  warrant,  "  until 
demand  hath  been  made  or  left  at  the  usual  place  of  his 
abode  by  the  party  or  parties  intending  to  bring  such 
action,  or  by  his  or  her  attorney  or  agent,  in  writing 
signed  by  the  party  demanding  the  same,  of  the  perusal 
and  copy  of  such  warrant;  and  the  same  hath  been  re-, 
fused  or  neglected  for  the  space  of  six  days  after  such 
mand." 

Sect.  6.  By  sect.  6,  in  case  after  such  demand  and  compliance 

when  grnrt 
e^,  justice  to 


therewith  by  shewing  the  said  warrant  to,  and  permit- 
be  made  a      ting  a  copy  to  be  taken  thereof  by  the  party  demanding 

defendant,        ,  •         •     i  i  •      .  i  i  i 

iji:.  the  same,  any  action  is  brought  against  such  constable, 

headborough,  or  other  officer,  or  against  any  person  or 
persons  acting  in  their  aid,  for  any  such  cause,  without 

making 
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making  the  justice  or  justices  who  signed  or  sealed  the 
warrant,  defendants,  the  jury  shall  give  a  verdict  for  the 
defendant,  notwithstanding  any  defect  in  the  justice's 
jurisdiction ;  but  if  the  action  shall  be  brought  jointly 
against  the  justices,  and  also  against  such  constable,  &c. 
or  persons  acting  in  their  aid,  then  on  proof  of  such 
warrant  the  jury  shall  find  for  such  constable,  &c.  and 
for  such  persons  so  acting  as  aforesaid,  notwithstanding 
such  defect  of  jurisdiction ;  and  if  the  verdict  shall  be 
against  the  justices,  then  the  plaintiff  shall  recover  his 
costs,  including  the  costs  which  he  is  liable  to  pay  to  the 
defendants  for  whom  a  verdict  is  found. 

By  sect  7.  when  the  verdict  is  against  the  justices.  Sect.  7. 
and  the  judge,   before  whom  the  cause  is  tried,  certifies  J^'j^'^jl^?.'^'^^*^*' 
in  open  court,  on  the  back  of  the  record,  that  the  injury 
was  wilfully  and  malicioully  committed,   plaintiff  shall 
be  entitled  to  double  costs  of  suit. 

By  sect.  8.  the   action  must  be   brought  within   six  Sect.  8. 
calendar  months  after  the  act  committed. 

If  the  officer  acting  under  the  magistrate's  warrant  Copy  mny 
does  not  give  a  copy  of  the  warrant  within  the  six  days  an'/dm^  ^^ 
after  it  is  demanded,  which  are  allowed  by  24  Geo.  II.,  t^efo^^eacti 
he  subjects  himself  to  be  sued  without  the  justice  being 
made  defendant,  provided  the  action  is  brought  before 
compliance  with  the  demand.  But  he  is  entitled  to 
t4ie  protection  of  the  statute,  if  he  gives  it  at  any  time 
before  he  is  sued,  although  it  be  after  the  six  days  are 
expired,  (i) 


101; 

brought. 


24  Geo.  II. 
C.44.  en- 


Action  of  trespass  brought  by  plaintiff,  against  the  over-  Under 
iccrs  of  the  poor,  for  taking  his  gelding ;  the  overseers 

(i)   Jones  7A  Vauglnn,  5  Ensr,  445. 

alleged 
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titled  to  six  alleged  in  the  pleadings,   that  by  virtue  of  their  office, 

to^^T''^^  and  in  pursuance  of  a  justice's  order,  they  levied  satis- 

their  war-  faction  for  a  poor*s  rate,  which  was  the  trespass  com- 


rann 


plained  of.  It  was  objected  on  the  trial,  that  by  24 
Geo.  II.  c.  44.  demand  should  have  been  made  of  the 
perusal  and  copy  of  the  justice's  warrant,  and  six  days 
neglect  or  refusal ;  and  the  judge  who  tried  the  cause 
being  of  the  same  opinion,  the  plaintiff*  was  nonsuited. 
On  an  application  to  the  court  of  king's  bench  to  set 
aside  the  nonsuit,  it  was  refused.  Lord  Mansfield. — 
Overseers  of  the  poor  and  churchwardens  are  clearly 
within  the  meaning  and  protection  of  this  statute.  The 
legiflature,  by  passing  this  act,  intended  to  extend  the 
benefit  of  the  statute  21  Jac.  I.  c.  12.,  and  therefore  all 
officers  acting  under  a  justice's  warrant  are  included  in 

it.  (I) 

And  to  have  Also,  trespass  being  brought  for  seizing  and  carrying 
tra^'grfiV-  away  a  ship's  anchor :  it  appeared  at  the  trial  that  the 
ingit,jojn-    defendant,  who  was  a  churchwarden,  took  the  anchor 

«d  m  the  t  ^ 

action.  as  a  distress,  for  non-pa}Tnent  of  a  poor  s  rate,  under  a 
warrant  of  magistrates,  which  was  produced.  It  was 
held  by  the  court  of  king's  bench,  that  24  Geo.  II.  c.  44. 
which  enacts,  "  that  no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer^'^  &c.  ex- 
tended to  the  defendant,  and  that  he  could  not  be  sued 
alone,  but  the  magistrate,  under  whose  w^arrant  he  acted, 
ought  to  be  joined.  For  the  act  was  made  for  the  pro- 
tection of  all  inferior  officers,  acting  under  the  warrant 
of  a  justice  of  peace;- the  design  being  "that  when  a 
warrant  is  granted  to  the  inferior  descriptions  of  man- 
kind, who  cannot  judge  of  the  propriety  of  it,  they  shall 
not  be  harassed  with  actions  for  executing  it,  but  that 


(1)  Nutting  V.  Jackson,  Loft.  249.  3  Burn, 680. 

th« 
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tfie  magistrate  who  granted  it  shall  bear  the  responsibi- 
lity himself."  ( i ) 

But  the  provisions  of  24  Geo.  II.  c.  44.  do  not  extend  '^^^^l'^^' 
to  the  action  of  replevin.  "  Where  such  an  action  was  tends' not  to 
brought,  therefore,  against  overseers,  to  recover  back  a  Jgp|^".f 
distress  for  a  poor's  rate,  levied  by  them,  under  a  jus- 
tice's warrant,  it  was  held  to  be  unnecessary  to  demand 
a  copy  of  the  warrant,  &c.  under  that  statute.  For  the 
43  Eliz.  which  is  the  foundation  of  the  poor's  rate,  con- 
siders replevin  as  a  proceeding  in  which  the  right  to  levy 
by  distress,  any  sums  claimed  on  account  of  that  rate 
may  be  properly  controverted ;  for  by  sect.  19.  a  form  of 
avowry  is  given  in  case  of  a  distress  made :  and  the 
distress  under  that  statute  was  in  the  nature  of  an  exe- 
cution ;  for  the  sums  assessed  for  the  relief  of  the  poor 
are  by  the  4tli  section  directed  to  be  levied  by  distress 
and  sale :  and  it  would  be  going  very  far  to  say,  that  so 
beneficial  a  remedy  is  indirectly  taken  away  by  tlie  ge- 
neral words  of  24  Geo.  II.  when  the  provisions  which 
are  enacted  in  that  statute,  as  to  the  form  of  plea,  &c. 
are  not  adapted  to  the  proceedings  in  replevin;  and 
though  it  was  truly  said  that  prior  to  27  Geo.  II.  c.  20. 
va  demand  of  the  copy  of  the  warrant  might  have  been 
jiiade,  and  notice  given  with  effect  to  the  magistrate  be- 
fore the  distress  was  sold,  the  time  for  such  sale  being 
then  indefinite ;  yet  it  is  not  to  be  intended  that  the 
legislature  would  have  passed  that  act  in  a  way  to  defeat 
the  remedy  by  replevin,  had  it  been  supposed  that  the 
24  Geo.  II.  extended  to  it.  In  truth  the  stat.  27  Geo.  11. 
leaves  the  question  upon  the  construction  of  the  24  Geo, 
J  I.  as  applied  to  a  poor's  rate,  where  it  was  before :  for 

(i)  Harper  v.  Carr,  7  Term  Rep.  to  costs,  and  the  method  of  recovering 
270.  Several  cases  have  been  decided  them  ;  but  they  are  omitted,  as  fo- 
rss^ecmg  an  overseer's  being  entitled    reigu  to  the  sco^-e  of  this  treatise. 

4  ante- 
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antecedently  to  27  Geo.  II.  a  distress  taken  for  the  poor^s 
rate  under  43  Eliz.  c.  2.  s.  13.  might  have  been  sold  im- 
mediately; and  a  replevin  in  such  case,  in  order  to  serve 
the  party,  must  have  been  sued  out  as  soon  as  possible 
after  the  distress  made,  without  waiting  for  a  copy  of 
the  warrant,  or  the  giving  notice  to  the  magistrate:  and 
from  the  incongruity  between  the  steps  required  and 
provisions  directed  by  24  Geo.  II.  and  the  proceedings 
in  replevin,  in  addition  to  the  reasons  before  given,  we 
think  it  was  not  intended  by  the  legislature  that  the  pro- 
vision of  24  Geo.  II.  c.  44.  should  extend  to  this  action 
of  replevin."  ( i ) 

(1)    Fletcher  v.  Wilkins,  6  East's     1.^530.    Pearson  t. 'A obeits,  Wiiks'i 
Rep.  283.  Mihvard  -v.  Coffin,  2  Black.     Rep.  66  r . 


(     3^3     ) 


CHAPTER  XXXVU. 

0/ Appeals;  from  the  Entry  to  the  Judgnient, 

SECT.    I. 

By  what  Statutes  the  Right  of  Appeal  is  given  against; 
Poor's  Hates,  and  Orders  of  Removal. 

'X'HE  principal  sources  of  appeal  to  the  court  ofquar-  -"^i^P^^'-' 

ter  sessions  are,  ist,  Rates  made  for  the  poor's  re-  rates, 
lief.  2d,  Orders  of  removal.  The  right,  as  given  in  jf^^'"^^- 
other  cases,  has  been  incidentally  noticed,  in  treating  of 
the  particular  subject.  But  as  themanner  of  conducting 
all  appeals  is  nearly  similar,  the  following  observations 
may  be  considered  as  applicable  to  all,  unless  where  some 
distinction  is  particularly  noticed. 

The  right  of  appeal  against  poor's  rates,   and  also  ist.Apper.is 
against  overseers'  accounts,  was  originally  given  by  43  po^^ys^^fat^f 
Ehz.  which  enacts,  "  that  if  any  person  or  persons  shall  and  pvei- 
find  themselves  grieved  with  any  sess,  or  tax,  or  other  counts,  " 
act,  done  by  the  said  churchwardens,  or  other  persons,,  or  g'^enbjr 
by  the  said  justices  of  peace,  then  it  shall  be  lawful  for 
the  justices  of  peace,  at  their  general  quarter  sessions,  or 
the  greatest  number  of  them,  to  take  such  order  thereki 
as  to  them  shall  be  thought  convenient ;  and  the  same  to 
conclude  and  bind  all  the  said  pai'ties." 

The  17  Geo.  II.  c.  38.  s.  14.  enacts,  "  that  in  case  Altered  by 
any  pergon  or  persons  shall  find  him,  her,  or  themselves  i7<^fo-ii- 
aggrieved  by  any  rate  or  assessment,  made  for  the  relief 

of 
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of  the  poor,  or  shall  have  any  material  objection  or  ob- 
jections to  any  person  or  persons  being  put  on  or  left 
out  of  such  rate  or  assessment,  or  to  the  sum  charged  on 
any  person  or  persons  therein,  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or  any  part  there- 
of, or  shall  find  him,  her,  or  themselves  aggrieved,  by 
any  neglect,  act,  or  thing  done  or  omitted  by  the  church- 
wardens or  overseers  of  the  poor,  or  by  any  of  his  ma* 
jesty's  justices  of  the  peace;  it  shall  be  lawful  for  such 
person  or  persons,  in  any  of  the  cases  aforesaid,  giving 
reasonable  notice  to  the  churchwardens  or  overseers  of 
the  poor  of  the  parish,  township,  or  place,  to  appeal  to 
the  next  general  or  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  corporation,  or  franchise,  where 
such  parish,  township,  or  place  lies :  and  the  justices  of 
the  peace,  then  assembled,  are  hereby  authorized  and  re- 
quired to  receive  such  appeal,  and  to  hear  and  finally 
determine  the  same,  &c. 

ad,  Appeals        The  right  of  appealing  against  an  order  of  removal  is 
movals/^"    given  by  1 3  &  1 4  Car.  IL  c.  1 2.  s.  2.  3  3i;  4  W.  &  M,  c,  u , 
s..  9.  10.    8  &  9  W.  III.   c.30.  s.  6. 


SECT.  II. 

0/  the  Grou7ids  fm^  appealing.     What  Persons  may 
appeal,  and  "who  may  join  therein, 

I.     Against  a  Rate, 

Xit,Who  The  43  Eliz.  c.  2.  gives  the  right  of  appeal  only  to 

against  rates,  persons  aggrieved  by  the  rates  :    that  is,   to  all  who  are 

rated  and  aggrieved,  either  by  an  over- rate  of  their  own 

property  and  ability,  or  by  an  assessment  disproportioned 

to  that  of  other  inhabitants  and  occupiers  of  property 

within 
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witliin  the   parish   or   township  for  which  the  rate  is 
made- 


But  the  17  Geo.  II.   c.  38.  allows  the  right  of  com-  Alter, 


ation 


plaint  to  ail  "  who  shall  have  any  material  objection  or  j"^^^^  jj 
objections  to  any  person  or  persons  being  put  on  or  left  c.38. 
out  of  such  rate  or  assessment,  or  to  the  sum  charged  on 
any  person  therein." 

This  act,  therefore,  extends  the  grounds  of  appeal  be- 
yond those  allowed  by  43  Eliz.  c.  2.  They  are  pointed 
out  by  Lord  Mansfield  as  follows : — The  1 7  Geo.  II.  says, 
that  where  there  is  a  franchise  to  be  enjoyed,  a  man  shall 
not  be  left  out  to  deprive  him  of  his  franchise.  Now, 
that  act  does  not  say  that  every  man  shall  be  rated, 
whether  able  or  not ;  and  it  is  a  good  defence  to  a  rate 
to  say,  that  he  is  poor  and  unable  to  pay ;  and  you  may 
object  against  a  man  who  wants  fraudulently  to  be  rated 
to  gain  eitfher  a  settlement  or  a  franchise  ( i ).  But  no 
person  can  sustain  an  appeal  against  a  particular  mode 
of  rating  other  parishioners,  if  he  does  not  sustain  some 
injury  thereby.    (2) 

All  occupiers,  jointly  interested  in  the  subject  matter  Who  may 
01  an  appeal  against  a  poor  s  rate,  may  jom  m  preterring  peais  agaimt 
it  to  the  sessions  (3).    But  it  is  otherwise,  perhaps,  where  ^^^^''• 
the  grounds  of  appeal  arise  out  of  distinct  property,  as 


(t)  Rex  <z».Ufrculme,  aConst.  3  ed.  ratej  it  was  held   that  several  might 

233.  PI.  262.  Burr.  S.  C.    431.  joia  in  one  notice  of  appeal,  for  it  is 

(a)  41  Geo.  in.   c.  23.  sect.  4.  re-  a  joint  grievance  affecting  all  the  a ppel- 

cognizes  the  right  of  several  persons  to  lants    in   an   equal  degree.      Rex  v. 

join  in  a  notice  of  appeal,  see  post,  this  Wliite,  4  Term  Rep.  771.    Rex   1'. 

chap.  424.  and  in  Rex  'v.  Coode,  &  al.  Justices  of  Sussex,  16  East,  2c6. 

Cald.  464.  several  inhabitants  joined.  (3)  Rex    1;.    Browij,  8  East,  ^Z%. 

And  where  the  cause  of  appeal  was  the  ante,  vol.  i.  156.  (i). 
omission   of   certain  psrsonj  in   the 

:  VOL.  II.,                             G  c                                    they 
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What  Persons  may  appeal 


Against 

overseers' 

accounts. 


they  affect  the  several  appellants,  and  originate  from  causes 
altogether  distinct  and  personal.  It  seems,  however,  rea- 
sonable, that  as  many  of  the  parish  as  chuse  may  join  in 
an  appeal  against  overseers'  accounts ;  for  their  grievance 
originates  from  the  same  source,  and  may  be  heard  and 
redressed  by  one  judgment.  ( i ) 


II.  Agairist  an  Order-  of  Removal 
thereof. 


and  the  Suspension 


icT,  Who 
may  appeal 
against  re- 
movals. 


The  parish  to  whom  the  removal  is  made,  is  im- 
powered  by  the  statutes  already  cited  (2)  to  appeal  against 
it.  But  it  has  been  determined,  that  the  party  who  is 
removed  may  appeal,  as  well  as  the  parish.  (3) 


Who  par- 
ties to  the 
same  appeal. 


It  seems  also  that  more  than  two  or  more  parishes  may 
ties  to  an  order  of  removal,  and  so  by  consequence 
toi^  a^n  appeal  therefrom ;  and  the  appeal  of  any  one  parish 

(4) 


brings  the  others  before  the  sessions. 


Of  appeals 
against  sus- 
pended or- 
ders. 


35  Geo.  III.  c.  loi.  s.  2.  provides,  that  if  the  parish 
officers  of  the  parish,  &c.  to  which  the  order  of  removal 
is  made  shall,  upon  the  poor  person's  removal  or  death, 
refuse  or  neglect  to  pay  the  charges  proved  on  oath  to  be 
incurred  by  the  suspension,  and  by  the  justices  ordered 
to  be  paid,  "  within  three  days  after  demand  thereof, 
and  shall  not  within  the  said  time  give  notice  of  appeal, 
one  justice  may,  by  warrant,  order  the  money  to  be  levied 


(i)  This  seems  to  have  been  dene 
and  no  objection  takeo.  Rex  'v.  Welch 
et  al*,  Cald.  504. 

(i)  Ante,  384. 

(^)  Rex  'u.  Hartfield,  Carth.  aa2. 
Ter  Holt,  C.  J.  Weston  Rivers  v.  St. 
Peter's  Marlborough,  aSalk.  49a. 


(4)  Rex  "J.  Colliton,  Carth.  221. 
with  proper  notice.  But  orders  of 
this  sort  seem  to  have  gone  into  dis- 
use, if  they  wer«  erer  much  practised. 


fcy 
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by  distress,  &c.  provided  that  if  the  sum  so  ordered  to 
be  paid  on  account  of  such  costs  and  charges  exceed  20I. 
the  party  or  parties  aggrieved  by  such  order  may  appeal 
to  the  next  general  quarter  sessions  against  the  same,  a^  s 
they  may  do  against  an  order  for  the  removal  of  poor 
persons  by  any  law  now  in  being ;"  and  if  the  sessions 
are  of  opinion  that  the  sum  awarded  is  more  than  ought 
to  be  paid,  they  may  strike  it  out  and  insert  such  sum 
as  in  their  judgment  ought  to  be  paid. 

It  is  decided  upon  the  construction  of  this  clause ;  i  st,  that 
an  appeal  lies  against  an  order  of  removal  which  was  sus- 
pended, and  against  a  subsequent  order  for  costs,  notwith- 
standing the  pauper's  death  prior  to  her  removal,  and  though 
the  costs  are  under  20I. ;  for  3  W.  &  M.  c.  1 1.  s.  9.  gives 
an  appeal  to  the  party  aggrieved  by  the  justices'  deter- 
mination respecting  the  pauper's  settlement ;  and  though 
the  grievance  grows  by  a  subsequent  statute,  the  party 
is  still  aggrieved  by  the  order  of  removal.  Before 
35  Geo.  III.  there  was  no  grievance  to  the  parish  to 
which  the  order  of  removal  was  made  until  it  was  exe- 
cuted ;  but  that  statute  attaches  a  contingent  consequence 
to  the  order  of  removal,  being  coupled  with  the  order  for 
payment  of  costs,  which  makes  it  a  grievance,  though 
the  pauper  died  before  any  removal  in  fact  took  place. 
Then  the  appeal  against  the  order  for  costs  is  not  against 
the  quantum^  but  against  the  liability  of  the  parish  to 
pay  any  costs  at  all  in  this  case,  taking  it  as  a  conse- 
quence of  the  order  appealed  against.  ( i ) 

2,  That  the  meaning  of  that  part  of  the  clause  which 
mentions  the  demand  and  notice  of  appeal  within  three 
days,  is,  "  that  if  the  party  aggrieved  by  the  order,  and 
intending  to  appeal  against  the  amount  of  the  charges, 

(i)  Re^  -v.  St.  Mary  le  Bow,  ij  East,  51. 

c  c  a  wijl 
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will  give  notice  of  appeal  within  three  days  after  demand 
made,  he  shall  be  relieved  from  the  inconvenience  of  » 
distress ;  but  though  he  neglect  to  do  so,  he  only  sub- 
jects himself  to  that  inconvenience,  but  his  right  of  ap- 
peal, which  is  afterwards-  given,  is  not  thereby  taken 
away ;  and  if  he  afterwards  think  proper  to  appeal  within 
the  time  allowed  by  law  for  appeals  against  orders  of  re- 
moval, he  is  expressly  empowered  so  to  do.  Then  if 
the  order  is  quashed,  or  the  sum  directed  to  be  paid  re- 
duced upon  an  appeal,  it  is  a  consequence  of  law  that 
the  money  paid  upon  it  must  be  refunded  by  those  who 
received  it,  or  an  action  for  monies  had  and  received 
will  lie  to  recover  it  back  again.  ( i ) 


SECT.  IIL 

To  "what  Sessiofis  an  Appeal  must  be  7nade  in  jpoint  q^ 
Jimsdiction. 

I.  Appeals  against  poor's  rates. 

By  43  tV\z.  Under  43  Eliz.  g.  2.  s.  6.  it  must  be  to  the  general 
a  'ainst  rates  ^^^'^l^^'  sessions^ox  the  countv,  provided  the  place  for  whicA 
to  the  ge-      the  rate  is  made  be*  within  that  iurisdiction.    But  sect.  8» 

"eral  qu^r-  i  i  t       •        •  n  o  i 

ter  sessions,    enables  the  justices  01  peace  ot  towns,  places  corporate, 

^*^'  and  cities,,  at  their  quarter  sessions  (if  they  hold  any), 

"  to  do  and  execute  for  all  the  uses  and  purposes  in  this 

act  prescribed,  and  no  other  justice  or  justices  of  the 

peace  to  enter  or  meddle  there." 

Jurisdiction  Under  this  section,  tlierefore,  the  appeal  against  a  rate, 
reserved  to  ,     ^  .  ,  '  1  •  i  • 

made  tor  any  parish  or  place  witiiin  corporate  towns, 

fi)  Rex  -v,  Bradford,  9]J«st,97. 

pkces^ 


in  point  of  Jurisdiction.  ^Sj^ 

places,  or  cities,  must  be  to  the  corporation  sessions^  -and  corporate 
-cannot  be  to  the  general  quarter  sessions  of  the  county ; 
for  the  justices  at  the  quarter  sessions  for  the  county  have 
no  jurisdiction,  as  tliere  are  negative  words  in  the  clause 
which  excludes  them.  ( i ) 

But  sect.  5.  provides,  that  in  all  corporations  or  fran-  Sect.  5. 
chizes,  who  have  not  four  justices  of  the  peace,  persons,  rated  ^'^iih- 
if  they  think  fit,  may  appeal  to  the  general  or  quarter  inafran- 
-sessions  for  the  county,  riding,  or  division,  wherein  such  having  four 
£oiporation  or  franchize  is  situate.  justices,  an 

■*■  appeal  to  the 

county  ses- 
sions. 

The  words  of  the  act,  if  literally  taken,  extend  only  to  Quxre,  if 
corporations  not  having  four  justices  in  fact ;  xmd  it  has  J-^^fr^b^'rea- 
never  been  determined,  whether  an  appeal  lies  to  the  son  of  in- 
county  sessions  from  places  where,  altliougli  there  xire  '^^^^"^ " 
four  justices,  so  many  cannot  sit  to  hear  the  appeal,  either 
from  interest  in  the  question,  or  other  circumstances  of 
legal  incompetence. 

17  Geo.  II.  C38.  S.4.  gives  the  ^  appeal  to  tiie  Jiext  J7  0eo.|T, 
general  or  quarter  sessions  for  the  county,  riding,  division, 
corporation,  or  franchise,  where  such  palish,  township, 
or  place  (2)  lies." 

And  it  has  been  decided  that  notwithstanding  the  ex- 
pression genei-al  or  quarter  sessions,  the  appeal  must  be 
made  to  the  general  quarter  sessions  notwithstanding  the 
intervention  of  a  general  sessions:  For  it  appears  fron> 
other  parts  of  the  act  as  well  as  from  other  statutes  made 
in  pari  materia,  that  the  word  ge?ieral  is  not  used  with 
a  view  to  those  places  that  have  both  general  and  quarter 

(r)  Rex  V.  St.  Mary  in  Taunton,         (2)  For  which  the  ratd  is  made, 
1  Bott,    ^65.      PI.   260.   S.  C.  ib. 
Pl.z6i. 

c  c  3  sessions 
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sessions,  such  as  London  and  Middlesex,  but  as  another 
word  for  quarter  sessions  in  contradistinction  to  a  spe- 
cial sessions,  every  quarter  sessions  being  a  general  ses* 
sions.  ( I ) 

II.  As 


(i)  Rex  v.  Justices  of  London, 
IS  East, 632.  Lord  EUenborough,  C.J. 
This  was  a  motion  for  a  mandjmus 
to  enter  continuances  upon  an  appeal 
by  John  Stocks,  against  a  poor-rate : 
and  the  question  was,  whether  in  Lon  - 
don,  where  there  are  eight  sessions 
every  year,  four  general  quarter  ses- 
sions, and  four  general  sessions,  a  party 
is  bound  to  appeal  to  the  general  ses- 
sions, if  they  occur  first  after  the  rate  ; 
or  whether  he  fs  entitled  to  pass  over 
x.\ie  general  sessions,  and  appeal  to  the 
next  general  quarter  sessions  ?  The 
rate  in  this  case  was  published  in  the 
church  on  the  aSth  October,  1810; 
the  next  general  quarter  sessions  were 
oa  the  29th  of  the  same  month,  but 
as  there  was  no  interval  between  them 
and  the  publication,  it  could  not  be 
expected  that  the  appeal  should  be 
made  at  those  sessions.  The  next 
general  quarter  sessions  were  in  Janu- 
ary 18 11;  and  to  that  sessions  Mr. 
Stocks  appealed ;  but  as  a  general 
session  had  intervened,  the  question  is, 
whether  the  appeal  was  not  out  of 
time.  The  appeal  was  adjourned  to 
the  three  following  quarter  sessions; 
and  at  an  adjournment  of  the  October 
quarter  sessions,  in  November  i8ii, 
the  sessions  decided  that  Mr.' Stocks 
had  not  appealed  in  time  ;  and  on  that 
ground  dismissed  the  appeal.  By  the 
etar.  43  Eliz.  c.  2.  s.  4.,  W  any  person 
shall  find  himself  aggrieved,  the  jus- 
tices of  peace,  at  their  general  quarter 
sessions,  shall  take  such  order  therein 
as  to  them  shall  be  thought  convenient. 
This  statute  therefore  gave  the  appeal 


to  the  quarter  sessions  indefinitely 
without  even  limiting  it  to  the  next 
which  should  occur.  By  stat.  i  yGeo.  IL 
c.  38.  s.4.  a  person  aggrieved  may 
appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  county, 
riding,  division,  corporation,  or  fran- 
chise, where  the  township,  parish,  or 
place,  for  which  the  rate  is  made,  lies : 
but  if  it  shall  appear  that  reasonable 
no'ice  was  not  given  of  the  appeal,  the 
justices  shall  adjourn  it  to  the  next 
quarter  sessions,  and  then  finally  hear 
and  determine  it.  And  the  said  jus- 
tices may  award  to  the  party,  for  whom 
the  appeal  shall  be  determined,  rea- 
sonable costs,  in  the  same  mannei^  as 
they  are  empowered  to  do  in  case  of 
appeals  concerning  the  settlement  of 
poor  persons  by  stat.  8  &  9  W.  III. 
c.  30.  This  statute  therefore  limits 
appeals  (in  terms)  to  the  next  general 
or  quarter  sessions,  and  the  question  is; 
whether  the  word  "  general"  is  used 
with  a  view  to  those  places  which  have 
both  general  and  quarter  sessions,  as 
London  and  Middlesex ;  or  whether  it 
is  not  used  as  another  word  for  quarter 
sessions,  in  contradistinction  to  a  spe- 
cial sessions;  every  quarter  sessions 
being  a  general  session  ?  And  we  are 
of  opinion  that  the  latter  is  the  true 
construction  ;  and  that  an  appeal  to 
the  next  quarter  sessions,  notwith- 
standing the  intervention  of  a  general 
sessions,  is  in  time.  The  direction  to 
adjourn  to  the  next  quarter  sessions,, 
if  proper  notice  be  not  given,  dropping 
the  word  general,  falls  in  with  the 
notion  that  the  legislature  used  it  in 

^-  the 


in  point  of  Jurisdiction,  S9^- 

II.  As  to  appeals  against  orders  of  removal.  agdrTsfre! 

movals. 

There  is  a  difference  in  the  wording  of  the  several  sta- 
tutes, by  which  this  right  of  appeal  is  given  or  confirmed. 
13  and  14  Car.  II.  c.  12.  provides,    '*  that  all  such  per-  Cg^.u^ 
sons  who  shall  think  themselves  aggrieved  by  any  judg-  c.  i%.  s.  s. 
ment  of  the  said  two  justices,  may  appeal  to  the  justices  of 
the  peace  of  the  said  county  {^i)  at  their  next  quarter-ses- 

sions,'^' due.    'X  and  4  W.  and  M.  c.  11.  s.  10.    enacts,  3&4W.111. 

.  .  .       c.  30.  s.o. 

*'  that  all  persons  who  thinks  themselves  aggrieved  with 

any  such  judgment  of  the  said  two  justices,  may  appeal  to 

the  next  general  quarter  sessions  of  the  peace  to  be  held  for 

the  county,  riding,  city,  town  corporate,  or  liberty,  from 

*mhich  the  said  person  was  so  removed,"    But  it  is  enacted 

by  8  and  9  W.  III.  c.  30.  s.6.  "  that  the  appeal  against  8&9\V  ill. 

any  order  for  the  removal  of  any  poor  person  from  any 

parish,  township,  or  place,  shall  be  had,  presented,  and 

determined  at  the  general  or  quarter  sessions  of  the  peace 

for  the  county,  division,  or  riding,  wherein  the  parish, 

township,  or  place  from  whence  such  poor  person  shall 

be  removed,  doth  lie,  and  not  elsewhere,  any  former  law 

or  statute  to  the  contrary  notwithstanding." 


the  sense  we  adopt ;  for  if  these  ap-  to  the  quarter   sessions.     The  next 

peals  were  to  be  heard  at  the  general  section,  too,  in  the  stat.  17  G.  II.  c.38. 

sessions,  which  intervened  between  the  viz.  s.5.,  speaks  of  the  general  or  quar- 

quarters,  no  reason  can  be  given  why  ter  sessions  for  a   county,  riding,  or 

the  adjournment  should  not  have  been  division ;  whereas  there  is   no  county 

to  the  next  general  as  well  as  to  the  but  Middlesex,  in  which  there  are  ia 

next  quarter  sessions.     The  direction,  fact  general  sessions  in  addition  to  the 

too,  as  to  costs  raises  an  inference  that  quarter  sessions ;  and  tliey  do  not  00 

this  is  the  right  construction ;  for  no  cur  in   any  riding   or   division.     Wd 

costs  can  be    given  under    the  stat.  therefore  think  that  the  appeal  was  in 

8  &  9  W.  III.  but  at  the  quarter  ses-  time,  and  that  the  rule  should  be  made 

sions ;  inasmuch  as  the  appeal  against  absolute. 

an  order  of  removal  is,  under  the  stat.         (i)  i.e.  in  which  the  order  of  re- 

13  &  14  Car.  II.  c.  1%.  s.  a.,  confined  moval  is  made. 

c  c  4  Thit 


3p2 

8&9W.Iir. 

transfers  ap- 
peals to  the 
county  ses- 
sions in  li- 
mited juris- 
dictions. 


To  what  Sessions  an  Aj^peal  must  he  made 

This  latter  statute  takes  away  from  limited  jurisdic- 
tions the  power  of  hearing  appeals  against  orders  of  re* 
moval,  given  them  by  3  and  4  Yv.  and  M.  c.  11.  s.  10. 
So  that  now  all  appeals  against  orders  of  removal,  made 
by  magistrates  of  a  lunited  jurisdiction,  must  be  to  the 
next  sessions  for  the  county,  riding,  or  divison,  in  which 
the  place  is  situated  from  which  the  removal  is  made.  ( i ) 


Order  con- 
firmed by 
borough 
justices  a 
nullity,  and 
not  made 
valid  by 
yespondeiits' 
appearance, 


Two  justices  of  St.  Alban's  (which  is  a  limited  jurisdic- 
tion )  made  an  order  of  removal  to  Wendover,  which  was 
confirmed  upon  appeal  to  the  quarter  sessions  of  St.  Al- 
ban's. The  court  of  King's  Bench  quashed  the  order  of 
sessions,  because  the  appeal  ought  to  have  been  to  the 
sessions  of  the  county,  and  not  of  the  corporation.  (2) 

And  an  order  made  at  sessions  upon  such  an  appeal  is 
so  nuich  a  nullity,  that  it  cannot  be  rendered  valid  by 
the  appearance  of  the  respondents  at  the  borough  quar- 
ter sessions,  their  entering  into  the  merits  of  the  question, 
and  settling  a  case  for  the  opinion  of  the  court  of  King's 
Bench, 

Two  justices  for  the  borough  of  Colchester  made  an 
order  to  remove  three  paupers  from  St.  Giles  in  Colches- 
ter, to  East  Donyland  in  Essex ;  East  Donyland  appeal- 
ed to  the  quarter  sessions  of  the  borough  of  Colchester, 


(i)  The  reason  why  the  jurisdic- 
tion, allowed  to  the  magistrates  of 
borough  sessions  ia  appeals  against 
poor  rares,  is  taken  away  from  them, 
in  appeals  against  orders  of  removal, 
seems  to  be,  that  the  allowance  of  rates 
being  a  ministerial  act,  they  do  not,  in 
the  case  of  a  rate,  sit  in  revision  upon 
what  they  have  themselves  done.  But 
an  order  of  removal  is  a  judicial  act, 
ia  which  thev  must  do  so,  when  de- 


ciding upon  an  appeal  against  it.     See 
Reg.  f.  Maiden,  post,  393. 

(a)  Rex  t;.  Wendover,  13  W.  Ill- 
2  Salk.  490.  a  Bott,  713.  PI.  79a. 
The  jurisdiction  of  the  justices  of  the 
liberty  of  St. Alban's  is  reserved  by 
sect.  8.  of  8  &  9  W.  HI.  c.  30. ;  so  that 
this  seems  to  have  been  an  appeal 
against  an  order  of  removal,  made  by 
justices  of  tne  corporation  of  the  town 
of  St.  Alban's. 

and 
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£ind  they  confirmed  the  order,  and  stated  a  special  case. 
It  was  objected,  that  the  appeal  ought  to  have  been  to 
the  quarter  sessions  of  the  county,  and  not  of  the  borough, 
by  8  and  9  W.  III.  c.  30.  s.  6,  The  court  agreed,  that 
the  borougli  sessions  had  no  jurisdiction  to  make  this  or- 
der of  confirmation;  and  that,  therefore,  their  opinion 
and  their  orders  were  both  nugatory :  the  appeal  ought 
to  have  been  to  the  quarter  sessions  of  the  county ;  and 
as  no  such  appeal  had  ever  been  made,  the  original  or- 
der stands.  The  rule  to  shew  cause,  therefore,  why  it 
should  not  be  quashed,  must  be  disi?harged.  ( i ) 

The  words  and  reason  of  the  statute  seem  also  to  give  Appeals 
the  appeal  to  the  county  sessions,  where  both  the  parish,  ^foy"f/*" 
to  and  from  "dohich  the  removal  is  made,  is  situate  within  a  taken  avvay 
limited  jurisdiction.     For  by  Lord  Parker,  where  there  juri^dicTious. 
is  a  town  coiporate,  that  has  sessions  of  their  own,  and 
the  justices  within  that  town  make  an  order  there^  they 
must  appeal  to  the  county  sessions,  and  not  to  their  own 
sessions ;  for  then  there  would  be  an  appeal  ab  eodem  ad 
eundem^  there  being  (may  be)  the  same  justices  sitting 
who  made  the  order.  (2) 


^  (i)  Rex  v.  East  Donyland,  Burr,  mates  that  the  parish  appealing,  ;.  e. 

S.  C.  592.  .-temoved   to,  is    situate     within    the 

(a)  The  parish  of  Maiden  in  Essex,  borough.     This  reasoning  seems  also 

Cafes  of  Sett,  and  Rem.  6.     1  Bott,  strengthened  by  i6  Geo.  II.  c.  i8.  s.  3. 

719.   n.  (a),   although  the  Chief  Jus-  which  prohibits  justices  from  acting 

tice's  words  do   not  literally  compre-  in  the  determination  of  any  appeal, 

hend  the  point  in  question,  yet  they  relating  to  any  parish,  ^-c.  where  such 

evidently  refer   to  it.     For  when  he  justices  are  charg-cly  tasteif,  or  charge- 

says,  that  the  parish  cannot  appeal  to  ablt.     See  post. 
ih/ir  ozvn  sessions^  he  thereby  inti- 
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8ECT.  IV. 

Of  entering  Appeals^  and  at  tsohat  Sessions  it  must  be  in 
point  of  Time. 

It  was  observed  by  Holt,  C.  J.,  that  "  it  is  a  regular 
way,  in  cases  of  appeals  to  the  sessions  about  settlement, 
to  enter  the  appeal  before  the  two  justices  that  made  the 
order,  and  they  to  return  the  order  with  the  appeal  into 
the  sessions :"  Powel,  J.  said,  they  always  did  otherwise ; 
however,  this  would  be  a  good  rule,  (i) 


Appeals  how 
and  when 
entered  of 

course. 


How  en- 
tered. 


But  this  rule  seems  never  to  have  been  followed ;  and 
in  modern  practice  the  first  step  towards  enabling  the 
sessions  to  hear  an  appeal  is,  that  it  be  entered  by  the 
clerk  of  the  peace  in  the  proceedings  of  the  court.  This 
is,  done  as  a  matter  of  course  upon  the  appellant^s  appli- 
cation, where  the  appeal  is  lodged  within  the  time  pre- 
scribed by  statute,  and  is  to  be  heard  at  the  sessions  at 
which  it  is  lodged.  It  may  be  entered  at  the  clerk  of 
the  peace's  office,  before  or  after  the  sessions  commence. 
But  all  courts,  for  the  purposes  of  convenience,  limit  a 
particular  time  after  the  sessions  are  begun,  beyond 
which  an  appeal  is  not  to  be  received  by  the  officer,  as  a 


(i)  Anon.  19  Vin.  355, 


mattei' 


and  at  Ksohat  Sessions  it  must  be  iri point  of  Time.  29S 

matter  of  course  ( i ),  in  order  to  be  set  down  for  hearing 
at  that  sessions.  (2) 


Wherever,  therefore,  an  appellant  does  not  enter  his  ^"  ^^^} 
appeal  within  the  time  prescribed  by  the  practice  of  the  court  must 
court :  or  wishes  to  have  it  entered,  and  the  hearinor  re-  ^^  "^oved 

'  '  t'  for  leave  to 

spited  to  the  ensuing  sessions ;  or  to  have  it  entered  upon  ent»r. 
special  grounds  at  a  sessions,  different  from  that  at  which 
the  words  of  the  statutes  direct  it  so  to  be ;  he  must  make 
a  special  application  to  the  justices  by  motion  (of  counsel 
where  they  attend),  to  dispense  with  their  usual  rule  in 
that  particular  instance. 


The  rules  respecting  entering  appeals  may  be  reduced 
to  two  heads: 


I.  At  what  sessions  they  must  be  entered.  11.  Of 
the  remedy  to  compel  justices  at  sessions  to  enter  and 
hear  an  appeal,  where  they  have  improperly  refused  to 
do  so. 


(i)  The  practice  of  sessions  varies  Rex    v.    Justices   of   Herefordshire, 

in  this  respect,  and  has  been  fixed  in  3  Term  Rep.  504.     At  the  Glouces- 

general,  with  a  view  to  the  average  tershire  sessions  they  must  be  entered 

business  of  the  court.     At  the  Surrey  by  12  oVlock  the  second  day. 
sessions  an  appeal  may  be   entered  at  (2)  That    the   court   are  bound  to 

any  time  before  the  rising  of  the  court,  receive  the  appeal  at  the  next  session 

in  the  afternoon  of  the  second  day  of  after  the  order  of  removal  has  been 

the  sessions,  which  is  there  the  first  executed,  whatever  their  practice  may 

day  of  judicial  business ;  the  preced-  be  in  this  respect.     See  Rex  f.  Jus* 

ing  day  being  occupied  in  matters  re-  tices  of  Leicestershire,  post.  399.  Rex 

latiiig   to   the   general   police  of  the  v.  Justices  of  Buckinghamshire,  post, 

county.     At  the   Hereford  sessions,  412.  ind  the  other  cases  cited?  there, 

the  practice  is  not  to  receive  any  ap-  See  also   Rex   v.  Justices   of  Berlc- 

peal  after  the  morning  of  the  day  on  shire  I  Const*  274.  VI.  a88. 
which,  the  sessions  commence.     See 
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I.    At  "iSohat  Sessions  Appeals  must  he  entered. 


Against  An  appeal  against  a  rate  might,  under  43  Eliz.  c,  2. 

rates,  under  g^  ^^^  have  been  made  to  any  general  quarter  sessions, 
peal  might  subscqucut  to  publishing  the  rate(i).  The  manifold 
s«sk)ns7  inconvenience  of  suffering  appeals  against  the  same  rate 
to  be  discussed  at  different  periods,  and  its  being  liable 
to  be  quashed  long  after  the  escape  from  office  of  those 
overseers,  by  whom  it  was  made,  and  the  assessments 
collected,  made  it  necessary  to  alter  the  law  in  this  par- 
ticular. 


17  Geo.ii.  'The  17  Geo.  II.  c.  38,  s.  4.  therefore  enacts,  that  the 
confmes^ap-  appeal  shall  be  to  the  next  general  or  quarter  seesions  of 
nextses.ions  the  pcace  for  tlie  county,  &c. 

after  party- 
aggrieved. 

It  was  formerly  contended,  that  as  this  statute  neither 
expressly  annulled  the  45  of  Elizabeth,  nor  contained 
negative  words  from  which  a  repeal  must  be  implied, 
both  might  be  considered  as  subsisting  together.  That 
as  1 7  Geo.  II.  gave  costs,  the  party  must  appeal  to  the 
next  sessions,  as  is  required  by  that  statute,  to  entitle 
himself  to  them,  but  if  he  chose  to  forego  this  advan- 
tage, he  might  still  appeal  to  any  other  sessions  under 
the  43  Eliz. 

Repeals  The  court,  howevcr,  decided,  that  the  43  Eliz.  c.  2. 

43£Uz.c.2.  ^yas  repealed  in  this  particular  by  17  Geo.  II.  c.  38.   and 


(i)  Rex  -u.   St.  Giles,   ii  Mod.     i  Bott,  464.    PI.  257.  ib,  26J.  PL 
259.    J6  Vin.    Abr.    417.    S,    C.    159. 

that 
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that  the  appeal  must  in  all  cases  be  to  the  next  sessions 
after  the  party  is  aggrieved.  ( i ) 

The  party  is  held  to  be  ajjorrieved,  within  the  meaninoj  ^'^"y  f?- 

P    ,  "  -^»  '  1  /•  gneved  by 

of  the  statute,  by  making  the  rate.     He  must,  thereiore,  makii.g  the 
appeal  to  the  next  sessions  after  allowance  and  publica-  '''*^*^' 

.  ,  .1111  1  Appeal  to 

tion,  and  cannot  he  by  until   called  upon  to  pay  the  as-  nextsessions 
sessment  of  which  he  complains.  (2) 


after  the 
allowance. 


In  cases  of  appeals  against  rates  as  well  as  against 
orders  of  removal,  it  has  been  decided  that  by  the  next 
sessions  is  meant  the  next  practicable  sessions  at  which 
an  eflectual  appeal  can  be  lodged.  A  rate  was  made  on 
the  5th  of  October,  and  published  on  the  next  day  (Sun- 
day), in  the  parish  church,  and  the  sessions  was  held  on 
the  8tli,  being  only  one  intervening  day  between  the 
publication  iind  the  quarter  sessions,  which  appellant 
swore  was  too  short  a  time  to  enable  him  to  inspect  the 
rate,  to  see  whether  the  inequalities  in  the  former  one 
were  continued,  and  property  omitted  in  former  assess- 
ments was  inserted,  so  as  to  enable  him  to  determine 
whether  he  should  appeal  against  it.  On  appeal  to  the^ 
Epiphany  sessions,  it  was  dismissed  then,  as  being  out  of 
time.  But  the  court  granted  a  mandamus  to  compel 
them  to  hear  it,  and  asked  why  the  parish  officers  made 
their  rate  so  close  upon  the  time  of  the  sessions ;  it  ap- 
peared as  if  they  had  done  it  with  a  viev/  of  ousting  the 
parties  of  their  appeal.  ( 3 ) 


(i )  Rex  V.  Coode,  Willes,  J .  contra,  pajish  of  its  costs,  which  it  is  entitled 

Cald.  464.  I  Bott,a76.  PI.  270.  S.  C.  to,  under  17  Geo.  II.  c.  41.,  where 

Rex  •z.'.  Micklefield,  Cald.  507.    See  the  appeal  is  decided  in  its  favour, 

also  Rex  -v.   Justices    of  Berkshire,  (a)  Rex  <i/.  Micklefield,  ante,  (i}. 

I   Bott,  309.   PL  322.     Upon  any  Rex -:/.  Atkins,  4  Term  Rap.  12. 

•ther  construction  it  would  be  in  the  (3}  Rex   m.    Justices     of   Sussex> 

Appellant's    po,ver    to     deprive    the  15  East,  jo6. 
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Appeals  Appeals  against  orders  of  removal  must  be  made  to  the 

against  re     ^ext  sessions  after  the  removal  of  the  paupers  under  it: 

moval^en-      ^..,,1,  .  xi. 

tcrednext     for  it  IS  thereby  that  the  parties  are  aggrieved  ( i ).     Al- 

thei°eraovlL  ^^^"g^  ^^  appear,  therefore,  on  the  order  of  sessions,  that 

a  sessions  has  hi tervened  between  the  date  of  the  original 

o 

order  and  that  one  at  which  the  appeal  is  entered,  yet 
the  court  will  not  therefore  quash  the  latter  as  not  being 
made  in  time ;  for  the  order  may  not  have  been  served 
until  after  the  first  sessions  (2);  and  the  justices  are 
bound  to  receive  it  in  all  cases  when  presented  at  their 
next  sessions  after  the  removal. 

Where  A  rule  was  moved  for  to  shew  cause  why  a  mandamus 

order  aban-  ghould  not  issuc,  directed  to  the  justices  of  the  peace  for 
the  county  01  jL«eicester,  commanding  them  to  proceed 
upon  the  appeal  of  the  inhabitants  of  Stoke-Golding, 
against  an  order  of  removing  a  pauper,  his  wife,  and  four 
children,  from  Castle-Donnington  to  Stoke-Golding. 
This  was  grounded  on  an  affidavit,  stating,  that  the  order 
was  made  in  January  last,  and  notice  of  appeal  given. 
That  the  inhabitants  of  Castle-Donnington,  discovering 
that  the  woman  was  not  the  pauper's  wdfe,  and  so  the 
children  illegitimate,  agreed  to  take  the  woman  and  chil- 
dren back,  which  they  did,  and  the  order  of  removal  as 
to  them  was  considered  to  be  at  an  end.  That  after- 
wards, and  before  the  sessions,  a  new  order  was  made, 
removing  the  woman  and  children  from  Castle  Donning- 
ton  to  Sibston,  against  which  Sibston  appealed,  when 
the  sessions  were  of  opinion,  that  the  former  order  of* 
removal  not  having  been  regularly  appealed  from,  and 
quashed,  was  conclusive  on  Stoke-Golding,  and  for  that 

(i)  Rex  V.   Monks,  Risborough,  Cas.  175.  PI.  215.  and  see  Rex  t/. 

12  Bott,  714.  PI.  793.     Milbrook  t/.  Justices  of  Sussex,  7  Term  Rep.  107. 

St.  John's,  Southampton,  ib,  PL  794.  post.  401.  (i). 
Seit.  and  Rem.  66.    Reic  v.  Norton,        (a)  Milbrook  v,  St.  John's,  South - 

2  Str,  831.    Road  1/.  North  Bradley,  ampton,  and  the  cases  cited  ante,  (i). 

%  Str.  1168.    Rex  ■».  Tuxley,  i  Sess.  See  i  Const.  306. 

16  reaion 
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reason  were  proceeding  to  quash  the  second  order  of 
removal  to  Sibston.  That  the  attorney  for  Stoke- 
Golding  happening  to  be  in  court,  the7t  defired  that 
their  appeal  against  that  first  order  might  be  heard ;  but 
the  justices  refused  it,  though  it  was  the  first  session  ailer 
the  order  made.  He  then  proposed  that  the  sessions 
should  permit  the  case  to  be  stated  for  the  opinion  of  the 
court  of  King's  Bench,  whether  the  first  order,  under 
these  circumstances,  was  conclusive?  but  this  was  also 
refused.  Cause  was  shewn  against  this  rule,  on  .  the 
ground  that  it  is  the  custom  at  Leicester  for  all  appeals 
to  be  entered  on  the  first  day  of  the  sessions ;  but  this 
appeal  was  presented  afterwards;  and  the  parish  of 
Castle-Donnington  agreeing  to  take  the  party  back  was 
nothing.  Mr.  Justice  BuUer  said,  they  ought  to  have 
proceeded  on  the  appeal :  they  were  bound  to  receive  it ; 
it  was  presented  at  the  next  sessions, — Per  Cur.  Rule 
absolute  for  a  mandamus.  ( i ) 

But  although  by  the  next  sessions,  to  which  the  statutes 
require  appeals  to  be  made,  both  against  rates  and  orders 
of  removal,  are  meant  those  which  happen  next  afler  the 
party  is  aggrieved,  still  distinctions  must  arise  as  to  what 
shall  be  considered  the  nea^t  sessions.  For  a  cause  of 
appeal  may  arise  after  a  sessions  has  commenced,  and 
before  its  termination.  Or  it  may  occur  so  immediately 
upon  the  eve  of  a  sessions,  as  to  render  it  impossible  foy 
the  party  to  lodge  it  in  due  time.  (2) 

Upon  the  first  point  it  has  been  held,  that  the  appeal  i.  Next- 
must  be  to  the  first  original  quarter  sessions  after  the  ^g^^^""! 
party  is   aggrieved;  and,  that  where  a  sessions  com-  first  original 
menced  before  the  cause  of  complaint  accrued,  and  was  ^^*"°"^'*^*®'^ 


griev- 
ance. 


(i)  Rex-u.   Justices  of  Leicest«r-        (a)  See  ante,  397. 
shire,  i  East,  686. 

«fler- 


^^400  Of  ente^ijig  Appeals^ 

afterwards  continued  by  adjournment,  the  appeal  shonUI 
be  entered  at  the  ensuing  sessions,  and  not  at  such  ad- 
journment. ( I ) 

The  com-  Thus,  an  order  made   '*  at  the  next  general  qnartei' 

ir/o"riohial"     sesstous  held  by  adjounmienf  was  quashed;  because  it  did 
sessions        not  appear  that  this  "was  the  next  neneral  quarter  sessions^ 

must  appear   r«        ••■,,,  ,  \ 

intheirorder  lor  it   might  be  that  the  general   sessions  was    beguu 
on  appeal.      ^^^  continued  by  adjournment  before  the  order  was 
made.  (2) 

Appeals  There  are  two  divisions  (though  not  legally  recog- 

where  coun-  nlzcd),  the  eastern  and  western,  in  the  county  of  Sussex, 

ty  has  two  '  ,     .  •'  ' 

divisions.  and  but  one  commission  of  peace  for  the  county ;  and 
the  quarter  sessions  are  always  held,  first,  in  the  western, 
and  afterwards  adjourned  into  the  eastern  division.  The 
sessions  commenced  in  the  western  division  on  Tuesday* 
The  removal  in  question  was  made  on  the  Wednesday, 
13th  July,  into  the  parish  of  Pcasmarsh,  which  is  in  the 
eastern  division,  the  adjournment  day  into  which  was 
on  the  Friday  following.  The  appeal  was  not  lodged  at 
the  sessions,  but  was  preferred  at  the  next  October  ses- 
sions, held  by  adjournment  in  the  same  pastern  division* 
The  court  of  quarter  sessions  were  of  opinion,  that  the 
adjournment  sessions  in  July  was  the  next  possible  ses- 
sions, at  which  the  appeal  ought  to  have  been  preferred, 
and  that  they  had  no  jurisdiction  to  examine  the  merits 
afterwards.  Lord  Kenyon,  C.  J.  —  "  The  convenience 
and  justice  of  the  case  are  so  obviously  in  conformity  with 

(i)  S.  p.  as  to  appeals  against  orders  meniioned)  after  the  session  ha?  com-' 

offiliation  and  maintenance,  ante,  279.  menced,    that   session    can  have   v.<j 

The  sessions,  while  it  continues,  is  in  jurisdiction  to  entertain  such  appeal* 

law  considered  as  but  one  day  ;  and  the  infra,    (2}. 

continuance  from  day  to  day  need  not         (2)  Reg.  -v.  Hinde: cleave,  19  Vin. 

he  set  out.     See  post.     If,  therefore,  Abr.  356.     2  Bott,  714.  PI,  795. 
the  causs   of  appeal  arise   (as  above 
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the  strict  letter  of  the  statute,  that  there  can  be  no  doubt 
on  the  proper  construction  of  it.  There  is  but  one  com- 
mission of  the  peace,  and  one  quarter  sessions,  held  for 
the  county  in  each  qaarter  ;  although,  for  convenience, 
the  magistrates  hold  the  sessions,  first  in  one  part  of  tlie 
county,  and  then  by  adjournment  in  the  other  part.  The 
next  quarter  sessions,  therefore,  must  necessarily  mean 
the  next  original  quarter  sessions  held  for  the  county ; 
for  the  adjournment  is  only  a  continuation  of  the  same 
sessions.  The  removal,  therefore,  having  been  made 
after  the  commencement  of  the  July  sessions,  the  appeal 
was  properly  preferred  at  the  October  sessions  follow- 
ing. Neither  is  there  any  thing  in  the  objection,  that  it 
ought  then  to  have  been  made  to  the  original  sessions  in 
October,  for  that  would  be  directly  contrary  to  the  prac^ 
tice  which  has  always  prevailed  in  counties  where  the 
sessions  are  adjourned  from  one  place  to  another  within 
the  county,  (i) 

It  was  likewise  decided  in  the  foregoing  case,  that  as  But  it  may 
an  adjournment  is  a  continuance  of  the  original  sessions,  ^^  'a?oum- 
an  appeal  may  be  lodged  at  an  adjournment  of  the  next  mentofsuch 
sessions  as  well  as  at  their  original  commencement,  where  "esjion's?  "^ 
they  are  adjourned  from  one  place  to  another  for  public 
conveniejjce.  (2) 

As  the  "session,  how  many  adjournments  soever  there  Appeal  not 
may  be,  is  considered  but  as  one  day  in  law,  there  seems  adWnl^*^ 
no  reason  why  an  appeal  should  not  be  lodged  and  heard  ment. 
at  an  adjournment,  as  happens  where  the  sessions   ad- 
journ from   one  division  of  the  county  to  another  (3).- 

(i)  Rex   V.   Justices    of   Sussex,  (3)  But  no  appeals  are  tried  nor 

7  Term   Rep.  107.     His   Lordship  business  done    within    each    division 

feferred    to    Rex  v.    Monks,     Ris-  other  than  what  originates  there,  the 

borough,  antCi  398   (l),  and  Reg.  v.  divisions  being  considered  in  this  re- 

Hindercleave.  ants;  400.  {i),  spect  as  if  they  were  distinct  counties. 

(z)  lb. 
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Biltby  the  practiceof  many  courts  of  quarter  sessions,  where 
the  county  is  not  so  divided,  an  appeal  may  be  lodged  at 
an  adjournment,  though  it  cannot  be  heard  there.  Such 
is  the  case  in  Surry,  where  an  appeal  may  be  lodged  at  an 
adjournment,  and  respited  to  the  next  session  ( i ) ;  but  it 
cannot  be  set  down  for  hearing  at  an  adjournment,  unless 
by  the  concurrence  of  parties,  and  upon  a  sufficient  special 
ground  being  stated,  when  the  court  will  sometimes  allow 
them  to  lodge  an  appeal  at  the  original  sessions,  and  re- 
spite the  hearing  to  the  adjournment  day. 

3ut  if  ad-  j^^^  ^^g  party  who  neglects  to  appeal  at  the  original 
fails,  no  ap-  scssious,  a:nd  defers  it  to  an  adjournment,  does  so  at  his 
suhig^s^-'  P^^'i^'  ^^"^  i^  ^^^  sessions  are  held  pursuant  to  the  ad- 
s4ons.  journment,  the  original  sessions  are  completed,  and  the 

justices  have  no  jurisdiction  to  entertain  his  appeal  at  the 

ensuing  sessions.  (2) 

'^.Next  jt  has  been  held,  that  the  w^ords,  "  next  sessions,"  in 

sessioiTS  1  .  T     1  7 

means  the  the  Statute,  mean  the  next  to  which  the  party  can  bypos- 
first possible  nihility  appeal  after  he  is  aggrieved.  (3) 


That  a  ques-  What  is  the  next  possible  sessions,  must  ever  remain  a 
question  of  fact,  depending  upon  the  circumstances  of 
each  particular  case.  The  following  decisions  are  re- 
ported on  this  subject. 

Instances  Mandamus  to  receive  an  appeal.     The  order  of  re- 

sessionsafter  nioval  had  been  made  on  the  22d  September,  but  the 
party  ag-      pauper  was  not  removed  till  the  cth  of  October.     Hull, 

grieved  held     ,^  iii 

the  next       the  place  to  which  the  pauper  had  been  removed  from 
£onL^^*  ^"'  Whitby,  is  sixty  miles  from  Northallerton,  where  the 

(1)  See  post.  40S,  Coode,  ante,  3;?6.  (a),   eodem  Jud. 

(a)  Rexi/.  WestTomngton,Burr.  Rex  v.  Micklefield,  ibid.     Cases  of 

S.  C.  293.  app«al  »gain«t  rates. 
(3)  Per  Ashhurst,   J.     Rejc   -v. 

"6  sessions 
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sessions  began  on  the  6th  of  October.  At  that  sessions 
no  appeal  was  entered,  and  at  the  Epiphany  sessions  fol- 
lowing, which  began  on  the  I2th  of  January,  the  parish 
having  offered  an  appeal,  the  justices  refused  to  hear  it, 
thinking  themselves  bound  by  the  words  of  13  &  14 
Car.  II.  c.  12.  s.  2.  which  says,  that  persons  aggrieved 
may  appeal  to  the  justices  of  peace,  "  at  the  next  quarter 
sessions."  But  the  court  of  King's  Bench  said,  that  by 
"  7iej:t  sessio?is''  the  statute  of  Car.  II.  must  have  meant 
the  next  possible  sessions  ;  and  that  here  it  was  impossible 
for  the  appellants  to  lodge  their  appeal  at  the  Michael- 
mas sessions.  { i ) 

On  a  rule  for  a  mandamus  to  the  defendants,  to  re-  Mandamus 

-to  enter  and 

ceive  an  appeal  against  an  order  of  removal,  it  appeared  hear  an  ap- 
that  the  order  was  dated  on  the  24th  of  September  last,  peaigranied. 
and  executed  on  Monday  the  3d  of  October,  at  4  o'clock 
in  the  afternoon,  at  Leek,  which  was  at  the  distance  of  54 
miles  from  Mold,  where  the  Flintshire  sessions  were  hold- 
en,  on  Thursday  the  6th  of  October.  No  appeal  having 
been  entered  at  this  sessions,  the  justices  at  the  January 
sessions  refused  to  receive  it,  though  it  was  stated  to  them^ 
and  now  verified  by  affidavit,  that  the  overseer  of  Mold, 
who  conveyed  the  paupers  to  Leek,  could  only  speak  the 
Welsh  language,  and  that  the  overseer  of  Leek,  w^ho  re- 
ceived them,  could  not  understand  him ;  that  near  a 
week  elapsed  before  the  parish  of  Leek  could  gain  any 
information  respecting  the  settlement  of  the  paupers,  and 
consequently  that  they  were  not  in  a  situation  to  appeal 
at  the  next  Michaelmas  sessions. 

In  shewing  cause  against  this  rule,  an  affidavit  was  pro- 
duced in  answer,  in  which  it  was  stated,  that  the  over- 

(t)  Rex  'V.  Justices  of  the   East    Riding    of    Yorkshire,    Doug    19a. 
aBott,  719.  Pl.goz, 
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seer  of  Mold,  when  he  conveyed  the  paupers  to  Leek 
took  one  Price  with  him,  for  the  purpose  of  explaining 
the  circumstances  of  the  case,  and  when  parting,  said, 
"  he  must  make  the  best  of  his  way  home  to  attend  the 
sessions  at  Mold :"  it  was  also  stated,  that  the  order  of 
removal  was  not  executed  before  the  3d  of  October,  on 
account  of  the  resistance  and  threats  of  the  pauper. 
Lord  Kenyon,  C.  J. — "  We  ought  not  to  decide  hastily 
,  against  the  words  of  an  act  of  parliament ;  but  some  rea-% 

sonable  time  ought  to  be  given  the  parish  appealing,  to  en* 
able  them  to  enquire  ^whether  or  not  it  nsoill  be  proper  to  e7iter 
an  appeal.  In  this  case  the  order  of  removal,  which  was 
made  on  the  24th  of  September,  was  kept  in  the  over- 
seer's pocket  until  the  eve  of  the  sessions,  and  was  then 
executed  at  the  distance  of  more  than  30  miles  from  the 
place  where  the  appeal  was  to  be  lodged.  And  though 
the  sessions  were  holden  at  Mold  on  Thursday,  in  gene- 
ral they  were  holden  on  Tuesday,  and  the  overseers  of 
Leek  might  fairly  have  conceived  that  the  sessions  for 
Flintshire  would  be  holden  on  the  very  next  day  after  the 
order  was  executed.  Under  these  circumstances,  there- 
fore, I  think  that  the  justices  at  the  following  session^ 
in  January,  ought  to  have  received  the  appeal."  ( i ) 

Mandamus  But  whcre  an  order  was  made  four  days  before  the 
»fu£ed.  sessions  commenced,  and  the  sessions  lasted  three  days 
more.  The  contending  parties  were  not  more  than  ten 
miles  from  each  other,  and  the  place  of  the  sessions  not 
above  eight  miles  from  the  party  complaining.  A  man- 
damus being  moved  for,  Lord  Mansfield,  C.  J. — The 
single  question  is,  whether  the  sessions  have  done  wrong 
in  (2)  admitting  the  excuse  offered  for  not  appealing  at 

(1)  Rex  V,  Justices  of  Flintshire,    Const's  work,  but  the  sense  seems  to 
';  Term.  Rep.  aoo.  require  that  it  should  be  read  "  iu  not 

(2)  "So  in  all  the  editions  of  Mr.    admitting." 
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the  next  sessions  after  the  order  of  removal.  For  all  the 
facts  of  imputation  thrown  out  against  the  removing  par- 
ties are  out  of  the  case.  Whether  there  is  a  sufficient 
time  for  not  appealing,  must  depend  upon  the  facts  of 
every  case.  Here  the  two  contending  parishes,  and  the 
place  where  the  sessions  were  held,  were  within  ten 
miles,  or  thereabouts.  It  is  said  the  parish  wanted  to 
know  if  the  wife  of  the  pauper  was  settled  with  him, 
which  depended  upon  the  age  of  him ;  a  fact  they  might 
have  known  in  less  than  half  an  hour.  Here  the  parish 
officers  were  negligent.  Rule  for  the  mandamus  dis- 
charged. ( I ) 

Likewise,  on  a  rule  to  shew  cause  why  a  mandamus  Mandamus 
should  not  issue  to  the  defendants,  to  receive  an  appeal  ^°'^^^*'''  • 
against  an  order  of  removal.  It  appeared  that  the 
order  was  made  on  Friday,  the  1 8th  of  April ;  on  the 
19th,  the  pauper  was  removed;  and  on  the  Tuesday 
following,  the  2  2d,  the  Easter  sessions  were  held  at  He- 
reford, 20  miles  distant  from  the  parish  to  which  the 
party  was  removed,  at  which  sessions  it  is  the  practice 
not  to  receive  any  appeal  after  the  Tuesday  morning. 
The  parish  not  having  appealed  at  those  Easter  sessions, 
thejusticesatthe  Midsummer  sessions  refused  to  receive 
the  appeal,  because  not  made  at  the  next  quarter  ses- 
sions, according  to  13  &  14  Car.  II,  c.i2.  s.  2,  Th«v, 
foundation  of  the  application  was,  that  as  the  officers  of 
the  parish  to  which  the  pauper  was  removed  had  not 
sufficient  time  to  convene  a  meeting  of  the  inhabitants, 
in  order  to  take  their  opinion  upon  the  subject,  whether 
4here  were  any  grounds  for  the  appeal,  the  Midsummer 
sessions  were  the  next  possible  sessions.  Lord  Kenyon, 
C.J. — The  words  of  the  act  of  parliament  are  very 
strong,  and  they  require  the  appeal  to  be  made  at  the 

(i)  Rex  V,  Justices  of  Wilts,  a  Bott,  717.  PI.  799. 
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next  sessions  after  the  grievance.  Where,  indeed,  an 
order  of  removal  has  heeti  made  some  time  before,  and  only 
executed  a  very  short  time  before  the  sessions,  so  that  there 
was  no  possibility  of  appealing  to  those  sessions,  this  court 
has  interfered  by  granting  a  mandamus,  to  compel  the 
Justices  at  the  following  sessions,  to  receive  the  appeal, 
because  the  words  "  next  sessions"  mean  "  the  next 
possible  sessions."  But  this  is  a  very  different  case,  for 
there  \vere  two  intervening  days  after  the  execution  of 
the  order,  and  before  the  Easter  sessions ;  and  if  there 
was  not  sufficient  time  before  those  sessions  to  give  rea- 
sonable notice  of  appeal,  the  appeal  might  have  beep 
then  entered  and  adjourned,  according  to  the  statute 
9  Geo.  I.  c.  7.  s.  8.     Rule  discharged,  (i) 

Mandamus.        The  Appellant's  attorney  was  applied  to  by  the  parish 
Practice  of    officers  of  Storeston  on  the   loth  of  April,  to  enter  an' 

session  not  y  ir      ^ 

sufficiently  appeal  against  an  order  of  removal,  and  get  it  respited 
promu  ge  .  ^.|j  ^j^^  nQxt  sessions,  and  he  gave  notice  to  the  respon- 
dents, of  the  appeal  and  respite.  At  the  next  sessions, 
which  were  on  the  26th  of  April,  an  appeal  was  entered, 
and  respited  to  Midsummer  sessions,  held  the  26th  of 
July.  On  the  2d  of  July,  the  appellant's  attorney  learned, 
for  the  first  time,  that  the  sessions  had  made  certain 
rules  for  their  practice,  which  were  not  published  till 
'after  the  April  sessions,  nor  acted  upon,  nor  officially 
circulated  till  the  Midsummer  sessions,  and  required, 
that  in  all  kinds  of  appeals,  the  notice  of  trial  should  be 
given  in  the  week  on  or  before  the  Monday  in  the  week 
next  before  the  sessions,  otherwise  to  be  deemed  insuffi- 
cient, and  that  the  like  notice  should  be  given  in  the 
case  of  respited  appeals.  Notice  of  trial  was  served  on 
the  respondents  on  Tuesday,  the  5th  of  July,  at  six  in 
the  morning,  dated  the  day  before,   being  as  soon  as  the 


(i)  ]Eleg.  V.  Justices  of  Herefordshire,  3  Term  Rep.  504. 
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signatures  of  the  parish  officers  could  be  obtained.  On 
the  hearing  of  the  appeal  at  the  July  sessions,  the  re- 
spondents objected,  that  the  notice  had  not  been  given  in 
time;  when  the  appellants  applied  to  the  court  for  an  ad- 
journment under  these  circumstances,  offering  to  pay 
the  costs  of  the  day,  but  the  court  refused  it,  thinking 
they  had  no  power  to  do  so.  Upon  a  motion  for  a  man- 
damus to  the  justices  to  enter  continuances,  and  hear  the 
eppeal,  the  Court  of  King's  Bench  were  of  opinion  that 
the  magistrates  had  a  discretion  to  exercise,  with  respect 
to  what  was  a  reasonable  time  for  giving  notice  of  ap- 
peal, but  the  court  had  a  kind  of  visitatorial  jurisdiction 
over  them,  in  the  exercise  of  that  power ;  and  as  the  ses- 
sions had  recently  made  a  new  mode  of  practice,  of  which 
the  appellant's  attorney  not  having  knowledge,  con- 
formed himself  to  the  former  practice,  it  would  be  too 
much  to  exclude  th^  appellants  from  leaving  thejr  case 
heard,  (j) 

Rule  on  defendants  to  sliew  cause,  why  a  mandamus  fhrn^i'^Jf ' 
should  not  issue,  commanding  them  to  receive  an  appeal  adjourned 
i?,gainst  an  order  of  two  justices,  by  which  George  Kella- 
way  and  his  family  were  removed  from  Richmond  and 
JVIortlake,  both  in  the  county  of  Surry. 

The  application  was  founded  on  the  affidavit  of  one  of 
the  parish  officers  of  Mortlake,  w4iich  stated,  that  the 
order  of  removal  dated  on  the  nth  January  then  last, 
was  executed  in  the  afternoon  of  that  day :  that  the 
sessions  for  the  county  of  Surry  began  on  the  next  day, 
viz.  the  1 2th  January ;  and  that  there  was  not  sufficient 
time  to  procure  any  information  respecting  Kellaway's 
:§ettlement,  or  the  requisite  evidence  to  support  an  appeal, 

(i)  Rex  V.  Justices  of  Wiltshire,  lo  East,  404, 
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or  even  to  ascertain  whether  such  appeal  ought  to  be 
made :  that  according  to  the  practice  of  the  sessions  in 
the  county  of  Surry,  notice  must  be  served  on  the  re- 
spondent parish  by  the  appellant  of  their  intention  to  try 
such  appeal,  at  least  six  clear  days  previously  to  the  com- 
mencement of  the  sessions :  that  due  notice  having  been 
given  for  the  Easter  sessions,  the  appeal  was  accordingly 
entered,  but  the  court  refused  to  hear  the  appeal,  on  the 
ground  that  it  ought  to  have  been  entered  at  the  Epi- 
phany sessions,  and  respited  until  the  next  sessions. 

Park  and  Laws  shewed  cause,  and  relied  on  the  af- 
fidavit of  Charles  John  Lawson,  Esq.  clerk  of  the 
peace  for  the  county  of  Surry,  which  stated,  that  by  the 
course  and  practice  of  the  several  quarter  sessions 
held  for  the  said  county,  (which  sessions  are  always 
adjourned  for  a  certain  time,)  appeals  on  orders  of 
removal  of  a  pauper  may  be  and  are  lodged  at  any 
time  during  the  sitting  of  the  next  general  quarter 
sessions,  or  at  the  adjournment  thereof,  held  after  the 
making  any  such  order,  without  notice  thereof  being 
given  to  the  respondents ;  and  that  the  consideration  of 
such  appeal  is  thereupon  adjourned  to  the  next  general 
quarter  sessions  after  that  in  which  it  is  so  lodged  as 
aforesaid.  And  further,  that  the  last  Epiphany  general 
quarter  sessions  of  the  peace  for  the  said  county  com- 
menced on  the  1 2th  of  January  1813,  and  lasted  14  days, 
when  the  same  was  adjourned  to  the  2d  of  February  fol- 
lowing, (which  adjournment  lasted  one  day,)  and  again 
adjourned  to  the  i  st  of  March  then  following,  which  ad- 
journment lasted  two  days.  It  was  stated  also,  that 
Newington,  where  the  Epiphany  sessions  were  holden, 
'  was  distant  only  eight  miles  fi'om  Mortlake.  They  ad- 
mitted, that  the  words  of  the  statute  13  &  14  Car.  11. 
c.  1 2.  s.  2.  which  directs  the  appeal  to  be  at  the  next 

quarter 
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quarter  sessions,  meant  the  next  possible  sessions  ( i ) ; 
but  in  the  present  case,  adverting  to  the  practice  as 
set  forth  in  the  affidavit  of  the  clerk  of  the  peace,  the 
Epiphany  sessions  must  be  considered  as  tlie  next  pos- 
sible sessions;  for  it  appeared,  that  the  appeal  might 
have  been  lodged  at  any  time  during  the  sessions,  or 
adjournment  thereof,  without  notice  to  the  respon- 
dents. [Bayley,  J.  How  can  parties  who  live  in  dis- 
tant counties  know  what  the  practice  is?]  The  ap- 
pellant parish  was  in  Surry;  and,  therefore,  must  be 
presumed  to  be  cognizant  of  the  practice.  The  facts  of 
the  present  case  are  stronger  than  they  were  in  Rex  v. 
Justices  of  Herefordshire  (2},  where  a  similar  applica- 
tion was  refused ;  for  there  the  sessions  were  holden  at 
Hereford,  20  miles  distant  from  the  parish  to  which  the 
party  w^as  removed ;  here  the  distance  was  only  eight 
miles.  Besides,  in  that  case  the  practice  was,  not  to  re- 
ceive any  appeal  after  the  first  day ;  whereas,  at  the  Surry 
sessions,  the  second  day  of  the  sessions  is  the  first  at 
which  an  appeal  can  be  lodged ;  and,  in  addition  to  this, 
there  is  always  an  adjournment,  which  does  not  prevail 
in  other  counties ;  so  that  here  the  party  had  an  oppor- 
tunity not  only  of  entering  the  appeal  during  the  original 
sessions,  which  continued  14  days,  but  also  at  either  of 
the  two  adjourned  sessions,  the  last  of  which  were  holden 
as  late  as  the  ist  of  March. 

Nolan  in  support  of  the  jule  relied  on  Rex  v.  Justices 
of  London.  (3) 

Lord  Ellenborough  C.  J.  The  statute  does  not  con- 
template the  continuance  of  the  sessions.  It  says  "  at 
the  next  quarter  session"  without  adding  the  words  "  or 
some  adjournment  thereof."     It  takes  the  sessions  as  the 


(i)  Rex  V.   Justices  of  Yorkshire,        (3)  5  Term  Rep.  504. 
Dougl.  192.  4tJi  ed.  (3)  jj  East,  63a. 


only 
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only  period  of  time,  and  they  are  always  considered  in 
law  as  one  day,  to  whatever  time  they  may  by  accidental 
causes  be  extended.  The  appellant  parish  ought  to  have 
reasonable  time  allowed  for  considering,  whether  they 
will  appeal  or  not.  We  are  of  opinion  that  the  interval 
between  the  i  ith  and  i2th  of  January  was  not  sufficient 
for  the  purpose.  Bayley,  J.  referred  to  Rex  v.  Justices 
of  Flintshire  (i).     Per  Curiam.  Rule  absolute.  (2) 

Entrjr  allow-  It  seems  also  where  an  appeal  is  prevented  from  being 
peal  not  en-  lizard  at  the  next  sessions,  by  agreement  between  the  par- 
tered  at  the  tjes,  jn  expectation  of  their  difference  beincc  settled  in 

next  ses-  i  i  i  i  i  i  , 

sions,  by  a-  another  way,  that  the  appeal  m9,y  be  entered  at  the  en- 
^,7;,^'"'^°  suing  sessions, 

Reference  Q^  a  removal  from  W.  to  p.  it  was  agreed  by  the  offi^- 
opinion,  ccrs  of  both  parishes  to  refer  the  case  to  the  opinion  of 
eJout  l-"'^"o'  cou^^sel,  provided  it  was  given  on  or  before  the  14th  of 
thetical,  and  January,  the  sessions  beginning  on  the  15  th.  The  opi- 
upon'ihe  ^^°^  ^^'^^  given  on  the  i  oth,  but  was  not  decisive,  the 
parties'  settlement  being  made  to  depend  upon  a  fact  not  stated 
in  the  case.  On  that  day  the  officers  of  W.  told  those  of 
P.  that  the  opinion  was  not  decisive,  and  they  must  en- 
quire into  the  fact  referred  to.  At  the  sessions  on  the 
15th,  no  appeal  was  entered.  At  the  Easter  sessions  P. 
appealed.  The  justices  at  sessions  refused  to  enter  it,  as 
a  sessions  intervened  since  the  removal.  On  a  motion  for 
a  mandamus  to  compel  them  to  do  so,  it  was  argued, 
that  under  the  agreement  the  opinion  was  in  favour  of  P. 
and  was  conclusive ;  and  that  ?•  had  been  prevented  from 
appealing,  in  consequence  of  the  objection  made,  not 
having  been  raised  previous  to  the  Epiphany  sessions. 


(i)  7  Term  Rep.  aoo.  See  Rex  v.  Justices  of  Dorset,  15 

(z)  Rex  T-.  Justices  ofSurry,  East.    East,  aco.,  and  Rex  v.  Justices  of 
jf3  Geo.  III.  Maule  aud  Lelvv,  'A^S.    Sussex,  ib.  3c6. 

Lord 


statement. 
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Lord  Mansfield  —  As  both  parties  had  agreed  that  this 
quellion  should  be  submitted  to  counsel,  and  that  his 
opinion  should  conclude,  though  the  court  does  not 
agree  with  him  in  point  of  law,  they  would  not,  had 
the  opinion  been  positive,  have  granted  the  mandamus. 
But  the  opinion  was  hypothetical  only,  and  upon  a  state 
of  facts  at  the  time  not  settled,  and  submitted  to  by  the 
parties.  Tiie  case,  therefore,  might  be  considered  as 
open  to  the  interposition  of  the  court.  But  the  merits 
appearing  clearly  against  the  party  applying,  the  court, 
to  prevent  further  litigation  and  expence,  refused  the 
rule ;  and  on  account  of  some  misconduct  with  respect 
to  the  affidavits  laid  before  the  court,  on  the  part  of  the 
prosecutors,  discharged  it  with  costs  out  of  pocket,  (i) 

A  rule  was  obtained  to  shew  cause  why  a  mandamus  Appeal  no^ 
should  not  issue  to  the  defendants,  commanding  them,  at  *"^®j;^l,^J' 
their  next  general  quarter  sessions,  to  receive,  proceed 
upon,  hear  and  determine,  the  appeal  of  the  church- 
wardens, &c.  of  the  parish  of  North  Bradley,  against  an 
order  for  the  removal  of  Jacob  Smith,  hie  wife,  and  chil- 
dren, from  Westbury  to  North  Bradley.  The  affidavits 
stated,  that  by  one  of  two  general  orders,  both  dated 
3d  Dec.  1800,  John  Smith  and  his  wdfe,  and  by  the 
other,  Jacob,  their  son,  his  wife  and  children,  were  re- 
moved from  W.  to  N.  B.  That  two  notices  of  appeal 
were  given  by  N.  B.  against  these  orders,  for  the  then 
next  quarter  sessions,  to  be  holden  the  13th  Jan.  1801. 
That  one  of  the  overseers  of  N,  B.  instructed  his  attorney 
to  consent,  on  the  part  of  N.  B.  that  as  both  parishes 
were  assured  that  the  settlement  of  the  son  and  bis  family 
was  derived  from  the  father,  the  appeal  to  the  son's  order 

(i)  Rex  v.  Justices  of  Devonshire,    a  negtect  to  give  reasonable  notice,  see 
Cald.   3a.     a  Bott,    71H.    PI.   800.     post,  Sfci.5. 
Ai  to  liow  far  the  entry  is  'effected  by 

shpul4 
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should  not  be  heard,  but  that  it  should  be  governed  by 
the  determination  of  the  sessions  as  to  the  father's  settle- 
ment. That  accordingly  admissions  in  Writing  were  en- 
tered into  by  both  parishes  to  that  effect ;  and  that  the 
attorney  for  W.  desired  that  the  appeal  against  the  order 
for  the  son's  removal  might  not  be  entered,  to  save  ex- 
pence.  That  N.  B.  parish,  relying  on  the  faith  of  such 
admission,  only  caused  an  appeal  against  the  order  for  re- 
moving the  father  to  be  entered.  And  such  appeal  was 
accordingly  tried,  and  the  order  quashed.  That  soon 
after  the  sessions,  the  parish  officers  of  W.  in  breach  of 
their  agreement,  sent  the  son  and  his  family  to  N.  B. 
who  gave  fresh  notice  of  appeal  to  W.  and  also  served  the 
parish  officers  with  notice  to  appear  at  the  next  sessions, 
to  shew  cause  v/hy  the  admission  before  entered  into  by 
their  attorney  should  not  be  confirmed.  That  N.  B.  ap- 
peared at  the  next  session,  on  the  ist  April,  and  moved 
to  enter  and  try  the  appeal,  when  the  court  of  quarter 
sessions  refused  to  interfere,  alledging  that  it  was  not 
their  practice  to  receive  any  appeal,  if  not  entered  at  the 
sessions  immediately  following  the  order  of  removal ;  and 
that  they  could  not  notice  any  private  agreement  by  the 
parties.  The  affidavits  against  the  rule  admitted  the  no- 
tices of  appeal  against  both  orders,  and  the  subsequent 
agreement  to  let  the  son's  settlement  depend  on  that  of 
the  father,  in  order  to  save  expence ;  but  stated,  that  at 
the  conference  between  the  two  attornies,  N.  B.  acknow- 
ledged that  the  father  was  once  settled  with  them,  by 
service  under  indentures  of  apprenticeship,  and  the  only 
question  was,  whether  he  had  gained  a  subsequent  settle- 
ment by  purchase  in  W.  But  that  upon  the  trial  of  the 
appeal,  N.  B.  refused  to  admit  the  indentures  of  appren- 
ticeship, and  consequently  the  merits  of  his  appeal  were 
not  entered  into :  on  which  account  W.  parish  refused  to 
admit  the  son's  settlement.  On  shewing  cause  against  the 
rule  it  was  insisted,  that  it  appeared  from  the  correspon- 

denae 
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dence  between  the  parties  ( i ),  &c.  that  requiring  proof 
of  the  indentures  at  the  sessions  was  a  departure  from  the 
agreement  between  parishes :  the  real  subject  of  dispute 
being  only  as  to  the  subsequent  settlement  in  W.  which 
alone  W.  came  prepared  to  disprove.  That  N.  B.  having 
taken  this  undue  advantage  at  the  sessions,  W.  ought  not 
to  be  bound  by  the  event  of  an  appeal  which  was  not 
decided  on  the  real  merits  of  the  question.  But  the 
court  said,  the  application  was  a  reasonable  one,  and 
they  ought  to  grant  it.  The  parish  officers  of  N.  B.  were 
prepared  to  enter  their  appeal  at  the  proper  time,  and 
were  only  prevented  from  doing  so  by  the  agreement  of 
the  other  parish,  which  then  rendered  it  unnecessary. 
No  fault  was  imputable  to  them ;  the  mandamus,  there- 
fore, should  go  to  the  justices,  to  receive  and  enter  the 
appeal  nunc  pro  kinc,  and  enter  continuances.  (2) 


II.    Of  the  Itemed^  to  compel  the  Justices,    at   Quarter 
SessiofiS)  to  receive  and  hear  an  Appeal, 

The  remedy,  as  appears  by  the  foregoing  cases,  is  by  Remedy  by 
mandamus,  directed  to  the  iustices  of  the  county,  or  cor-  "^-"^amus, 

1  11  .       .    T     .  ,  ,     to  compel 

porate  place,  who  have  jurisdiction  to  try  the  appeal,  sessions  to 
commanding  them  to  receive  and  hear  it.  ( 3 )  ^"^^"^  *"** 

The  first  proceeding  is  by  motion  in  the  court  of  King's  Form  of 
Bench,  for  a  rule  to  shew  cause  why  the  writ  should  not  j'J'°^'"^ 

issue.  Ofnotice.. 


(i)  Certain  letters  were  set  out  on         (3)  If  the  sessions  refuse  to  receive 

the  affidavits  as  well  as  various  other  an  appeal  against  a  rate,  the  court  wilt 

circumstances.  grant  a  mandamus  to  compel  them. 

(a)  Rex  v.  Justices  of  Wiltshire,  Rex  v.  Overseers  of  Weobly,  1  Bott, 

i-East,  68.3.  a65.  PI.  26i, 

Th;». 
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Whatneces-       TIlis  motLOii  is  grounded  upon  affidavits,  stating  siicli 
raZ  the*^"^'  ^^^^^  ^^  ^^'^  supposed  to  warrant  the  application  to  the  su- 
motion.        perior  court ;  one  of  which  niust  be,  that  the  sessions  have 
been  previously  applied  to,  and  refused  to  receive  it. 

The  rule  to  If  a  ruIc  to  sliow  cause  be  granted,  it  is  served  upon 
justTceTwho  some  of  the  magistrates  who  have  attended  at  the  scs- 
refused  at      sions  ( I )  ,*  and  ^Iso  upon  the  parties  who  were  made  re-* 

sessions,  and  ,  i         1       •  i     i  1 

on  parties     spondcnts  by  the  mtended  appeal. 

interested. 

Practice  in        Both,  or  either,  may  appear  by  counsel,  on  the  day  ap- 

causeagaiost  poi^ted  in  the  rule.    They  shew  cause  either  on  the  pro- 

the  rule.      secutor's  affidavits,  or  by  affidavits  of  their  own,  stating 

facts  to  vary  the  case,  or  contradicting  those  which  have 

Costs.  ho^rv  sworn  to  on  the  part  of  the  prosecution.     The  court 

will  not  grant  the  rule,  if  the  merits  of  the  case  are  clearly 

against  the  party  applying;  and  they  have  obliged  him  to 

pay  the  costs  out  of  pocket,  where  misconduct  appeared 

with  respect  to  his  affidavits.  ( 2 ) 

If  he  succeeds  in  making  the  rule  absolute,  it  is  usual 
for  the  magistrates  to  receive  and  hear  the  appeal,  without 
putting  the  prosecutor  to  sue  out  the  writ.  ( 3 ) 

jForm  of  en-  It  IS  likewise  necessary  that  the  sessions  should  enter 
try  at  the  ^^  appeal,  as  of  the  sessions,  when  it  ought  to  have  befen 
where  made  presented,  and  continue  their  jurisdiction  by  fictitious. 
afteVttr°"*  entries  of  adjournment  from  that  session  until  the  sessions 
at  which  it  is  heard.  (4) 


next. 


(i)    Usually    the     chairman    and  datnus,  and  the  proceedings  thereon, 

three  justices  who  are  placed  nearest  see  ante,  Vol.  i.  36. 

to  him  in  the  caption  of  the  sessions.  (4)  See  Rex  v.  Justic?»  of  Buck- 

(a)  Rex  a?.  Justices  of  Devonshire,  inghamshire,   3   Enst,   341.     Rex  v. 

Cald.  34,  ante,  4TI.  (i).  Yarpole,   4  Term  Rep.  71.     Rex  v. 

(3)  As  to  where  the  justices  think  Foisted,  ^  Str.ia6a.     Res  v.  Justices 

proper  to  make  a  return  to  th-  man-  of  Wiltshire,  ante,  407. 

SECT. 


plaint. 

It  must 
contain  it. 
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SECT.    V. 

Of  Notice  of  Appeal, 

In  appeals,  no  process  is  issued  by  the  court  to  eompel  f;  p^fg^^^i^g 
the  respondent's  appearance.    A  notice  by  the  appellant  use  of  pre- 
is  given  in  lieu  thereof,  which,  if  it  be  duly  served  upon  the 
former,  dnd  he  neglects  to  appear,  the  court,  upon  proof 
thereof,  will  proceed  to  hear  and  determine  the  case, 
notwithstanding  his  absence.     Notice  of  appeal,  there-  And  of  a 
fore,  operates  not  only  in  the  nature  of  process,  but  like-  ^l^g^^ppgi^  ° 
wise  resembles  the  declaration  in  a  civil  action,  or  the  lani's  com- 
indictment  in  a  criminal  proceeding.    It  contains  a  state- 
ment of  the  party's  complaint,  to  the  proof  of  which  he 
is  confined  at  the  hearing  of  his  appeal.     In  most  cases 
therefore  it  should  be  so  framed,  as  not  only  to  enable 
the  opposite  party  to  understand  what  it  is  that  he  must 
come  in  and  defend,  but  also  to  let  the  appellant  into 
proof  of  all  such  points  as  he  thinks  material  to  his 
case  ( I ).     But  when  it  is  made  against  an  order  of  re- 
moval, nothing  more  is  necessary  than  to  describe  with 
sufficient  certainty  the  order  or  orders  which  are  the  sub- 
ject of  the  appeal. 

A  notice  is  regulated  partly  by  statute,  and  partly  by  How  regu- 
the  custom  and  practice  of  the  session  before  which  the  f^^^^,."* 
appeal  is  made.  It  may  be  considered  under  the  follow- 
ing heads:  ist.  How  far  it  is  regulated  by  statute, 
and  whether  the  right  of  entering  an  appeal  is  affected 
thereby.  2d,  Of  its  form.  3d,  The  time  and  manner 
of  service,  and  upon  whom  it  is  to  be  served.  4th,  The 
effect  of  notice  upon  the  hearing  of  the  appeal. 

(1)  See  post.  4ar,  S:c. 

1st,  As 
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jsr,  Statutes  ist,  As  to  the  statutes,  and  how  far  the  right  of  en- 
^ffectms  It,    tering  an  appeal  is  affected  by  a  neglect  of  giving  notice. 

The  notice  of  appeal  against  poor-rates,  and  overseers' 
accounts,  is  regulated  by  17  Geo.  II.  c.  38.  s.  4.  and 
41  Geo.  III.  c.  23.  (i);  50  Geo.  III.  c.  4.  that  against  or- 
ders of  removal  by  9  Geo.  I.  c.  7.  s.  8.  and  35  Geo.  III. 
c.  loi.  sect.  2. 

17  Geo.  II.  The  17  Geo.  II.  c.  38.  makes  it  lawful  for  any  person 
again'st^rates  aggrieved,  "  giving  reasonable  notice  to  the  churchwar- 
■vn  giving      dens,"  &c.  to  appeal  "  to  the  next  general  or  quarter 

reasonable  .  ,  ,         ,  ,        •       ,  ,  .       , 

notice.  sessions,  who  are  hereby  authorized  and  required  to  re- 

ceive such  appeal,  and  to  hear  and  finally  to  determine  the 
same ;  but  if  it  shall  appear  to  the  said  justices  that  rea- 
sonable notice  was  not  given,  then  they  shall  adjourn  the 
said  appeal  to  the  next  quarter  sessions,  and  then  and 
there  finally  hear  and  determine  the  samie,'*  (2) 

9  Geo.  I.  The  9  Geo.  I.  c.  7.  provides,  that  no  appeal  from  any 

c.  7.  against   order  of  removal  shall  be  proceeded  upon  in  any  court  of 

removals  ^  jt  jr  j 

rot  proceed-  quarter  sessions,  unless  reasonable  notice  be  given  by  the 
reasonable"  church Wardens  or  overseers  of  the  poor  of  the  parish  or 
notice  given,  place,  who  shall  make  such  appeal  to  the  overseers  of  the 
parish  or  place  from  which  such  poor  person  or  persons 
shall  be  removeable ;  the  reasonableness  of  which  notice 
shall  be  determined  by  the  justices  of  the  peace  at  the 
quarter  sessions  to  which  the  appeal  is  made ;  and  if  it 
shall  appear  to  them  that  reasonable  time  of  notice  was 
not  given,  then  they  shall  adjourn  the  said  appeal  to  the 
next  quarter  sessions,  and  then  and  there  finally  hear 
and  determine  the  same. 


(i)  This  act  respects  the  form  of        (4)  See  ante,  416. 
the  notice,  and  is  to  be  considered  un- 
ikr  that  head. 

These 


and  homo  far  regulated  hy  Statute, 


A^l 


tnmation  as 
to  notice 
respecting  a 
poor  rate. 


These  acts  vary  from  each  other  in  phraseologyi  The  N"  deter- 
fii^t  point  that  occurs  is,  whether  the  appellant  is  bound 
to  give  any,  and  what,  notice  previous  to  lodging  his  ap- 
peal against  a  poor  rate  ( i ).  And  it  seems,  from  the 
words  of  the  statute,  from  analogy  to  the  case  of  re- 
movals, and  also  from  the  authority  which  is  to  be  found 
upon  the  subject,  that  he  is  under  no  obligation  to  do 
so;  but  that  if  he  gives  reasonable  notice  before  the 
appeal  is  heard,  that  is  sufficient.  And  the  justices  are 
the  sole  judges  whether  :the  notice  given  is  reasonable  or 
not  (2) 


(i)  The  41  Qto.  III.  c.  23.  S.4.  re- 
gulates the  form  of  the  notice,  but  is 
silent  as  to  the  time  when  it  is  to  be 
given. 

(z)  On  a  motion  to  quash  two 
orders  made  by  the  justices  of  peace  of 
Berkshire  at  their  quarter  sessions,  on 
an  appeal  against  the  poor's  rate ;  one 
objection  was,  that  it  appeared  that  no- 
tice of  the  appeal  was  not  given  till  the 
day  before  the  sessions  began,  whereas 
there  should  have  been  eight  days' 
notice  by  the  practice  of  the  sessions : 
that  the  justices,  with  a  view,  perhaps, 
to  supply  the  defect  of  notice,  adjourn- 
ed the  appeal  by  the  first  of  their  orders 
to  the  next  day,  and  directeil  the  over- 
seers to  attend  them  then  with  the 
rate  ;  that,  on  the  next  day,  accord- 
ingly, they  went  on  to  hear  and  made 
the  second  order  on  the  merits,  where- 
as they  ought,  as  was  insisted,  wherever 
there  was  not  proper  notice,  to  adjourn 
the  appeal  to  the  next  sessions.  Sir 
Richard  Lloyd,  in  shewing  cause  against 
the  rule,  as  to  the  first  objection  ob- 
served, that  the  stat.  17  Geo.  II.  c.  38. 
s.  4.  makes  the  justices  sole  judges  of 
what  notice  is  reasonable,  and  they  had 
thought  this  so;  besides,  tliis  notice 

VOL.  II.  E 


Was  the  best  that  could  be  given  from 
the  nature  of  the  case,  the  rate  being 
made  on  Saturday,  ahd  published  on 
Sunday;  notice  of  appeal  was  given  on 
Monday,  and  ou  Tuesday  the  sessions 
was  held.  Per  Wright,  J.  To  these 
orders  several  objections  have  been  ta- 
ken :  First,  That,  by  the  first  order, 
the  justices  appear  to  be  convinced 
that  proper  notice  of  the  appeal  had 
not  been  given,  yet,  instead  of  adjourn- 
ing the  consideration  of  it  to  the  next 
sessions,  as  the  act  directs,  where  there 
shall  not  be  sufficient  notice,  they  take 
upon  themselves  to  direct  a  notice, 
and  adjourn  to  the  next  day  only. 
This  is  the  objection ;  but  in  answer 
it  is  said,  the  notice  directed  is  only  to 
attend  with  the  rate  ;  the  notice  of  ap- 
peal they  adjudged  sufficient ;  and  the 
adjourned  day  was  not  another  but 
the  same  sessions.  Denison,  J.  My 
brother  has  sufficiently  answered  the 
first  objection.  Forster,  J.  seems  also 
to  have  concurred.  But  these  orders 
were  quashed  on  another  exception. 
Rex  -v.  Justices  of  Berkshire,  3  Glen- 
bervie  on  Elect.  132.  i  Const.  i'.\' 
PI.  288.  See  also  Rex  f .  Justices  of 
North  Riding  of  Yorkshire,  post.  419. 

E  But 
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Of  Notice  of  Appcaly 


In  removals 
justices 
must  ad- 
journ appeal 
though  in- 
sufficient, 
a  >  no  notice 
given. 


But  it  has  been  decided  in  several  cases  of  appeal 
against  orders  of  removal,  that  where  notice  is  not  given 
in  reasonable  time  before  the  next  sessions,  the  justices 
are  bound  to  receive  and  adjourn  the  appeal;  as  also 
v^^here  none  has  been  given. 


Insufficient 
nctice  serv- 
ed on  Sun- 
day. 


Thus,  upon  a  removal  of  a  pauper,  notice  of  appeal 
to  the  quartisr  sessions  was  served  on  Sunday ;  for  had 
the  appellants  deferred  the  service  till  another  day, 
they  would  not,  according  to  the  practice  of  the  court, 
have  been  in  time  to  give  reasonable  notice  to  the  re- 
spondents, for  the  purpose  of  trying  the  merits  of  the 
appeal.  The  court  of  quarter  sessions  being  of  opinion, 
that  the  party  aggrieved  was  not  at  any  rate  or  for  any 
purpose  entitled  to  appeal,  unless  the  prescribed  notice 
had  been  previoutly  given  to  the  respondents ;  and  also, 
that  service  of  notice  upon  Sunday  not  being  legal  ser- 
vice, there  had  not,  in  point  of  law,  been  any  notice, 
refused  to  hear,  adjourn,  or  enter  the  appeal.  But  the 
court  of  King's  Bench  granted  a  mandamus,  directing 
them  to  receive  and  hear  the  appeal,  no  cause  being 
shewn  against  it.  ( i ) 


Mandamus 
after  a;>pli- 
carim  to 
lod^^fe  and 
respite, 
where  no 


Also  where,  upon  similar  application,  it  appeared  on 
the  affidavits  on  which  the  rule  was  obtained,  that  the 
examination  was  in  August,  and  the  order  of  removal 
was  dated  the  12th  of  November  following  (2);  and  tKie 
notice  given,  sessions,  where  the  appeal  was  tendered,  was  held  on  the 
1 2th  of  January  in  the  ensuing  year ;  that  no  notice  of 
appeal  had  heen  served^  (for  which  the  reason  assigned 
was,  that  the  appellants  had  not  been  able  to  get  their 
witnesses  ready,  till  it  was  too  late  to  give  such  notice,) 


(1)  Rex  <v.  Huntingdonshii  e,  Csld.  not  appear,  but  the  January  sessions 

483.  was  the  next  sessions  after  the  date  of 

{%)  The  date  of  the  removal  doss  the  order. 

4  that 


and  hem  far  regulated  hy  Statute,  4^9 

tliat  the  court  had  been  moved  to  receive  the  appeal,  and 
adjourn  the  consideration  of  it,  till  the  following  sessions, 
and  that  they  had  refused  to  do  it.  The  court  were 
clearly  of  opinion  that  the  justices  ought  to  have  received 
the  appeal,  and  the  rule  was  made  absolute.  ( i ) 


But  on  a  similar  application,  where  the  order  of  re-  Mandamus 
moval  was  made  on  the  26th  November,  and  executed  [^  lod'Je  and 
on  the  28th,  it  appeared  that  the  appellant  attended  the  ^^espite  re. 

C  -in  1  1        r-   T  J    ^'"sed  for 

-iiext  quarter  sessions,  held  on  the  13th  01  January,  and  want  of 


moved  the  courtybr  leave  to  lodge  the  appeal,  and  to  re-  V"^*^^ 
spite  the  hearing  thereof,  to  the  then  next  quarter  sessions. 
The  following  entry  was  made  by  the  quarter  sessions : 
*'  For  as  much  as  it  appears  to  this  court,  that  there  has 
been  sufficient  time,  since  the  removal  of  the  pauper,  for 
the  appellants  to  give  notice,  and  come  prepared  to  try 
this  appeal  at  this  sessions,  and  no  cause  shewn  why  they 
did  not  proceed  accordingly,  it  is  ordered  that  the  notice 
Jbr  lodging  the  same,  and  respiting  th£  hearing  to  the  next 
quarter  sessions,  he  r  eject  ed,"*  The  court  were  of  opinion 
that  the  justices  had  not  acted  wrong ;  for  the  motion 
was  in  effect  to  adjourn  the  appeal ;  and  it  was  evidently 
the  intention  of  the  parties  not  to  enter  the  appeal  unless 
the  court  'would  adjourn  it.  The  justices  are  to  judge  of 
the  reasonableness  of  the  time,  and  in  some  counties  they 
establish  a  rule  regulating  the  time  of  notice.  Here  it 
appears,  that  the  order  of  removal  was  executed  on  the 
28th  of  November,  so  that  there  was  sufficient  time  for 
the  appellants  to  give  notice,  and  to  come  prepared  to  try 
it ;  and  the  justices,  who  are  to  judge  of  this,  thought 
so.  (2) 


(i)  Rex  -v.  Justices  of  Gloacester-  ing  of  Yorkshire,  3  Term.  Rep.  150, 

sMre,  Doug.  191.    a  Bott,  711.    PL  But  see  Rex-:;.  Justices  of  Gloucester- 

785-  shire,  ante,    (i),  where  the    motion 

(4)  Rex  1/.  Justices  of  North  Rid-  was  likewise  to  lodge  and  respite. 


no- 


420  (y  l^oiiee  of  Aj)peaL 

Where  re-  Yet  where  an  appeal  against  an  order  of  removal,  being 

the'trbr*'  lodged  at  the  next  sessions,  came  on  then  to  be  heard, 

object  to  and  the  parish  removing  objected  to  the  notice,  as  not 

abienessof  being  reasonable  according  to  the  practice  of  the  court, 

the  notice,  ^j^g  sessions  helns  of  that  opinion  dismissed  the  appeal, 

the  sessions  *^  '  . 

must  ad-  although  the  appellant's  counsel  had  moved  to  adjourn  it 
i°"eai  ^''^  agreeably  to  9  Geo.  I.  c.  7.  s.  8.  But  the  court  of  King's 
Bench,  on  a  motion  for  a  mandam.us  to  enter  a  continu- 
ance until  the  ensuing  sessions,  and  then  to  hear  and  de- 
termine the  appeal,  were  of  opinion  that  the  justices  had 
done  wrong,  and  were  bound  to  adjourn  it* 


Tor  per  Lawrence,  J.  (i) — "There  can  be  no  doubt 
about  the  construction  of  this  act."  (9  Geo.  I.  c.  7.  s.  g.) 
Before  the  stat.  9  Geo.  I.  it  was  supposed  that  if  a  parish, 
to  which  a  removal  was  made,  appealed  to  the  next  ses- 
sions after  the  order  of  removal  was  served  upon  it,  the 
sessions  were  bound  to  hear  and  determine  the  appeal,  al- 
though the  removing  parish  had  not  had  sufficient  time 
to  prepare  itself:  to  remedy  which  that  act  was  passed, 
which  directs  that  no  appeal  frorti  any  order  of  removal 
shall  be  proceeded  iipon,  unless  reasonable  notice  bd  given, 
of  which  the  justices  in  sessions  are  to  judge.  That  is, 
they  are  to  judge  whether  such  reasonable  notice  ha^  or 
has  not  been  given,  as  mil  aititle  either  party  to  proceed 
upon  the  appeal ;  but  the  act  goes  on  expressly  to  direct, 
that  if  it  shall  appear  to  the  justices,  that  reasonable  notice 
'was  not  given^  the?i  they  shall  adjourn  the  appeal  to  the 
next  quarter  sessions.  Now  here  the  sessions  have  deter- 
mined that  reasonable  notice  was  not  given ;  nothwith- 
standing  which,  instead  of  adjourning  the  hearing  of  the 
appeal,  as  required  by  the  act,  they  have,  against  the  po- 

(i)  The  only  judge  111  court. 

sitive 
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sitive  direction  of  it,  dismissed  the  appeal.     There  is  n® 
ground  for  supporting  their  determination.  ( i ) 

An  appeai  was  lodged  at  the  next  sessions  after  an  or- 
der of  removal  made,  and  was  moved  to  be  adjourned  on 
the  part  of  the  appellants,  no  notice  having  been  given  to 
the  respondents;  but  the  sessions  being  of  opinion  that 
there  had  been  sufficient  time  for  the  appellants  to  have 
given  such  notice  after  the  order  had  been  executed,  and 
before  the  holding  of  the  sessions,  dismissed  the  appeal. 
A  rijle  being  obtained,  calling  upon  the  defendants  to 
shew  cause  why  a  mandamus  should  not  issue  to  them, 
commf^nding  them  to  receive  and  enter  a  continuance 
on  the  said  appeal  to  the  next  general  quarter  sessions, 
and  there  to  hear  and  determine  the  matter  of  the  said 
appeal,  it  was  made  absolute,  without  opposition. — Lord 
Ellenborough,  C.  J.  The  opinion  delivered  in  the  case 
of  the  King  v.  the  Justices  of  Buckinghamshire,  had  been 
well  considered ;  and  the  court  were  satisfied  that  the 
statute  W^  compulsory  on  the  sessions,  in  these  cases,  to 
I'ej^eive  and  adjourn  the  appeal,  (2) 

2d,  Of  the  form  of  the  notice. 

The  form  of  notice  in  appeals  against  poor  rates,  and  Notlee  of 

the  accounts  of  churcliwardens  and  overseers,  is  princi-  !!!!':"«? 

pally   regulated   by    41  Geo.  III.  c.  23.,  which   enacts,  rates, and^ 

sect.  4.  that  all  notices  of  appeal  against  or  from  any  rate  accounts, 

ft)r  the  relief  of  the  poor^  or  agaiifst  or  from  any  accounts  regulated  V/ 


41 

C.23.  £.4. 


(X)  Rex  t;.  Justices  of  Buckinjham-  549.;    and    as    materially   connecfed 

shire,  3  East,  34Z,     See  also  Anos;,  with  this  subject,  see  the  cases     as 

'^o].z(>\.  Kex  •I'.  Justices  of  Leicester-  to  what    sessions  shall  he  considered 

shire,  ante,  399.  S.  P.  the  next^  to  whicli  the  appeal  miiit  he 

(2)  Kex  v.  Justices  of  Shropshire,  made,  t)ni«,  4c ji. 
called  by  mistake  Staffordshire,  7  East, 

E  E  3                                                   of 
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Of  Notice  of  Appeal  against  Rates* 


In  writing, 
and  fiened 


or  their  at 
roiniess 


of  the  churchwardens  and  overseers,  shall  be  in  writing, 
b"a  ^Tilants  ^^^  ^^^^^  ^^  signed  by  the  person  or  persons  giving  th^ 
same,  or  his,  her,  or  their  attorney  in  their  behalf;  and 
such  notices  shall  be  delivered,  or  left  at  the  place  of 
abode  of  the  churchwardens  and  overseers,  or  any  two  of 
them ;  and  the  particular  causes  or  grounds  of  appeal 
shall  be  stated  and  specified  in  such  notice ;  and  upon 
the  hearing,  the  sessions  shall  not  inquire  into  any  other 
causes,  or  grounds  of  appeal,  than  are  specified  therein. 


By  sect.  5. 
Objections 
Jiot  in  no- 
tice may  be 
heard  hy 
consent. 


But  it  is  provided  by  sect.  5.  that  with  the  consent  of 
the  overseefrs,  signified  by  them  or  their  attorney  in  open 
court,  and  with  the  consent  of  any  other  person  inte- 
rested therein,  the  sessions  may  proceed  to-  hear  the  ap- 
peal, although  no  notice  has  been  given ;  and  with  like 
consent  they  may  hear  grounds  of  appeal,  not  stated  or 
mistated,  in  such  notice,  where  it  shall  be  given. 

All  objections,  whether  they  render  the  rate  liable  to 
be  quashed,  or  entitle  the  party  to  special  relief  by 
amendment,  are  grounds  of  appeal  to  the  quarter  ses- 
sions. They  have  been  fully  detailed  in  speaking  of  the 
rate  itself,  and  are  principally. 


Objections 
to  be  stated 
in  notice  of 
appeal 
against  a 
poor's  rate. 


ist,  That  the  rate  has  not  been  made  by  the  proper 
persons  (i);  2d,  nor  for  a  proper  place  (2);  3d,  nor 
duly  allowed  (3) ;  4th,  nor  properly  published  (4) ;  5th, 
that  the  principle  of  the  rate  is  altogether  defective, 
either  from  the  mode  of  making  it,  or  from  particular 
classes  of  property  being  wrongfully  assessed  (5);  6th, 
or  improperly  omitted  (6) ;   7th5  that  the  general  pro- 


(i)  Ante, Veil,  57. 

(2)  lb.  38. 

(3)  lb.  SV 

(4)  H>.i9. 

(5)  lb.  192.    Rex  V.  Kill,  ib.  144. 
Rex  V.  Rodd,  ib.  145. 


(6)  Rex  1;.  Gmidians  of  the  Poor 
of  Canterbury,  4  Burr,  2290.  Rex  v. 
Justices  of  Berkshire,  3  Doiii;!.  on 
Elect.  132.  Rex  v.  Wliitney,  ante. 
Vol.  i.  144. 

portion 
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portion  of  assessment  is  defective  and  unequal  (i).  8th, 
that  the  appellant  is  over-rated  for  property  which  he  does 
occupy  (2);  9th,  rated  for  property  which  he  does  not 
occupy  (3) ;  loth,  for  property  which,  though  occupied, 
is  not  a  subject  matter  of  rate  (4);  nth,  that  persons 
specified  are  under-rated  (5) ;  12th,  or  rated  for  pro- 
perty for  which  they  ought  not  to  be  assessed  [6) ; 
13th,  that  occupiers  or  persons  of  sufficient  ability  are 
omitted  (7);  14th,  that  some  purposes  for  which  the 
rate  is  made  are  not  warranted  by  law  (8) ;  15th,  that 
it  is  made  for  a  longer  time  than  is  necessary ;  for  no 
man  ought  to  be  put  to  inconvenience  by  having  a  larger 
sum  taken  out  of  his  pocket  at  once,  than  the  exigencies 
of  the  parish  reasonably  require  (9);  i6th,  that  it  is 
defective  in  point  of  form;  17th,  want  of  jurisdiction 
in  the  sessions  to  try  it,  (10) 

As  many  of  these  causes  of  appeal  should  be  included 
in  the  notice  as  the  appellant  has  fair  and  reasonable  ex- 
pectation of  being  able  to  sustain  at  the  hearing. 

The  grounds  of  objection  must  be  set  forth  with  suffi-  Objections 
cient  clearness  and  precision,  to  enable  the  parish  officers  seTforth 
to  come  prepared  to  meet  that  case  which  the  appellant  ""st  specify 
meditates  to  make  good  against  them ;  and  he  cannot  persons 
enter  upon  those  which  are  not  so  stated,  without  the  o"^"^^^- 
consent  required  by  41  Geo.  III.  chap.  23.     Thus,  if  an 

(l)Rexx'.Sandwich,&c.VoI.  i,  208.  (7)  Ante,  422.  (5% 

(a)  Rex  v.  Cheshunt,  a  Term  Rep.  (8}   Rex  -v.  Micklefitld,  Cald.  207. 

623,  &c.  ante.  Vol  i.  62,, 

(3)  Ante,  Vol.  i.  147.  et  seq.  (9)  Rex  v.  Maddern,  i  Term  Rep. 

(4)  Rex  V.White,  ib.  144.  n.  (4),&c.  625.   Durrant  -v.  Boys,  6  Term  Rep. 

(5)  Rex-u.  Mast,  ante,  Vol.  i.  176.     580. 

iic.  (10)  Lowihcr  V.  Lord    Radnor,  8 

(6)  See  17  Geo.  II.  c,  38.  sect.  4.     East,  113. 
41  Geo.  ill.  c,  ^3.  sect.  6.  ante,  385. 

E  E  4  objection 


4^4 
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objection  be,  that  particular  persons  are  omitted  in  the 
rate,  their  names  should  be  specified  in  the  notice.  ( i ) 


It  seems  also,  from  the  express  words  of  41  Geo.  III. 


Several  may 
join  in  a 

notice.  c.  23.  that  more  persons  than  one  may  join  in  giving 
their  notice,  where  they  have  joined  in  preferring  their 
appeal.  (2) 


Form  of 
notice  on 
appeals 
■gainst  re- 
movals. 


Signing. 


pate. 


The  form  of  notices  in  the  case  of  appeals,  against  or- 
ders of  removal,  is  not  so  complicated.  The  9  Geo.  I. 
c.  7.  s.  8.  requires,  that  it  shall  be  given  by  the  cliurch-* 
wardens  and  overseers  of  the  parish  or  place,  who  shall 
make  the  appeal  to  the  churchwardens  or  overseers  of 
the  poor  of  the  parish  or  place  from  which  the  paupers 
have  been  removed.  It  ought,  therefore,  to  be  addressed 
to  the  churchwardens  and  overseers  of  the  parish  from 
which  the  removal  is  made.  It  must  be  signed  by  the 
parish  officers  of  the  appellant  parish,  or,  as  is  most 
usual,  by  their  attorney  (3);  and  if  it  be  signed  by  or 
on  behalf  of  a  majority,  it  is  sufficient  (4).  It  is  safe  and 
usual  likewise,  although  perhaps  not  altogether  neces- 
sary, to  date  it  (5);  and  all  that  seems  required  is,  that 


(i)  Rex  V.  Justices  of  Berkshire,  3 
Glenb.  on  Elect.  13a.  i  Bott,  267. 
PI.  »64. 

(a)  See  Rex  v.  Justices  of  Sussex, 
15  East,  206.  ante.  397. 

{3)  See  Jory  -v.  Orchard,  that  a 
demand  [or  notice]  signed  by  the 
plaintifF's  attorney  for  him,  is  a  de- 
mand signed  by  the  plaintiJF.  a  Bos. 
and  Pull.  39. 

(4)  The  8  sect.  9  Geo.  I.  c.  7. 
speaking  of  the  lime  of  notice  to  be 
given  of  appeals  from  orders  of  remo- 
val says,"  that  no  appeal  shall  be  pro- 
ceeded on,  unless  reasonable  notice  be 
given  by  the  churchwardens  and  over- 


seers of  the  parish  appealing,  unto  the 
churchwardens  and  overseers  of  the 
other  parish."  But  it  never  was  ima- 
gined that  a  notice,  given  only  by 
three  churchwardens,  was  insufficient ; 
the  contrary  opinion  has  always  been 
held.  Per  Buller,  J.  Rex  v.  Beeston, 
3  Term  Rep.  592. 

(5)  The  9  Geo.  I.  c.  7.  s.  8.  is  rilent 
as  to  whether  the  police  must  be  in 
writing;.  But  perhaps  the  jusiicfcs 
would,  in  conformity  to  general  prac- 
tice, consider  this,  as  being  necessary 
in  order  to  render  it "  a  reasonable  no- 
tice," wiihin  the  statute. 


*f 


TJie  Time  and  Manner  of  Service,  S^c, 

it  describe  the  orders  complained  against  with  sufficient 
certainty. 

3.  Of  the  time  and  manner  of  service,  and  upon  whom 
it  is  to  be  served. 


4iJ 


By  33  Geo.  III.  c.  35.  persons  aggrieved  by  a  fine  Tea  days* 
may  appeal  to  the  next  general  or  quarter  sessions  of  the  appeals  ^ 
county  where  they  reside,  of  which  appeal  ten  days*  no-  against  fines, 
tice,  at  the  least,  shall  be  given. 


The  legislature,  with  this  and  a  few  more  excep- 
tions ( I ),  have  left  it  to  the  sessions  to  determine,  what 
is  a  reasonable  notice.  This  depends  upon  the  general 
usage  and  practice  of  the  particular  court  into  which  the 
appeal  is  brought,  and  no  general  rule  can  be  laid  down 
respecting  it  (2).     But  it  may  be  learned  at  the  office  of 


(i)  Such  as  42  Geo.  HI.  c.  46. 
sect.  7.  relative  to  the  binding  of  pa- 
rish apprentices,  which  requires  that 
ten  days'  notice  of  appeal  shall  be 
jiven  by  the  party  aggrieved  by  any 
thing  done  in  pursuance  of  that  act. 
49  Geo.  III.  c.  68.  sect.  5,  and  7.  re- 
quires that  no  appeal  in  any  case 
relathig  to  bastardy  shall  be  brought, 
received,  or  heard  at  the  quarter  ses- 
sions, unless  ten  clear  days'  notice 
Wefore  the  sessions  a;  which  the  appeal 
shall  be  made  of  the  parties'  intention 
to  bring  such  appeal,  shall  be  given  to 
the  justices  making  the  order,  or  one 
«f  them,  ^nd  a  recognizance  entered 
into,  within  three  days  after  the 
notice  to  try  the  appeal,  abide  the 
judgments,  and  pay  such  costs  as  shall 
be  awarded. 

50  Geo.  III.  c.  40.  which  gives  an  ap- 
peal to  parish  officers  against  an  order, 
reducing  items  in  their  accounts,  makes 
it  necessary  to  enter  into  a  recogni- 
aanse  In  certain  terms,  (ante, 367.)  to 


found  the  right  of  app«al,  but  it  makes 
no  provision  as  to  the  time  or  manner 
of  serving  notice. 

(a)  In  the  court  of  quarter  sessions 
for  the  county  of  Surrey,  the  practice 
requires  service  of  notice  eight  clear 
days  previous  to  the  first  day  of  the 
sessions,  in  appeals  against  rates;  and 
six  clear  days  in  an  appeal  against  an 
order  of  removal;  that  is,  supposing 
the  sessions  to  commence  on  Tuesday, 
service  on  ^he  week  preceding  is 
required  in  an  appeal  against  a  poor 
rate ;  and  on  the  Tuesday  se'en- 
night  in  an  appeal  against  a  ren(\oval; 
Sunday  counting  as  onq  of  the  running 
days  in  both  cases,  in  analogy  to  the 
rules  respecting  service  of  notice  in  the 
superior  ( ourts.  At  the  Buckingham- 
shire sessions  appeals  against  removals 
requ'ure  eight  days,  one  inclusive  (t.  e. 
the  day  of  service),  the  other  exclu" 
sive  (i.e.  the  fjrst  day  pf  the  ses- 
sions). See  ^exv.  Buckinghamshire, 
3  East,  342. 

the 
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tlie  clerk  of  the  peace  for  the  sessions,  which  entertains 
the  appeal. 

Notices,  The  agent  for  the  appellant  must  make  as  many  du- 

how  many  /•  i  •  .7.  i  , 

to  be  made,  plicates  oi  his  notice  of  appeal  as  there  are  persons  to  be 
served,  and  must  likewise  retain  one  in  his  own  posses- 
sion. The  person  who  serves  these  notices  should 
compare  all  which  he  serves  with  that  remaining  in  his 
or  in  the  attorney's  hands,  that  he  may  be  enabled  to 
swear  to  the  service,  in  case  the  parties  neglect  to  ap- 
pear at  the  sessions,  or  refuse  to  admit  notice;  for,  al- 
though a  respondent  be  present  by  himself  or  his 
counsel,  together  with  his  witnesses,  he  is  not  in  point 
of  law  supposed  to  be  so,  unless  he  has  been  regularly 
served  with  notice,  which  must  appear  either  from  his 
own  admission  or  by  other  proof. 

Against  Jn  appeals  against  rates,  an  original  notice,  that  is, 

rates  signed  .iii  -i-  i- 

by  parties,     One  Signed  by  the  party  or  parties,  or  his  or  their  attor- 
or  their  at-   ^^^    must  be  Served  upon  those  who  are  to  be  made 

tornev.  •' '  *  *       •     m  •        • 

Ag^init        respondents  by  the  appeal  (i }.     A  similar  notice  m  ap- 
sufficienT^^  peals  against  removals  will  be  good,   but  service  of  » 
copy  seems  sufficient. 

Service  of  a        Where   the  duplicate  original  is  served,  there  is  no 

Snal!       necessity  of  proving  notice  to  the  parties  who  have  been 

served  to  produce  the  original  which  was  served  upon 

them,  in  order  to  enable  the  appellant  to  read  that  which 

Service  of  a  he  retains  (2).    Also,  where  service  of  a  copy  is  sufficient, 

*^°^^  *  it  seems  unnecessary  to  serve  notice  to  produce  the  copy 

served,  in  order  to  let  in  the  party  to  prove  the  paper  re- 

(i)  This  is  required  by  41  Geo.  HI.  tees  et  al.  v.  Hubbard,  S.  P.  Per  Lord 

t.^l.  s.  4.  EUenborough,  C.  J.   4  Espin-.  Ni.  pri. 

(a)  See    Jorv  -v-  Orchard,  a  Bos.  Cas.  303. 
and   Pull.  39.  Rookj  J.  dissent.  Sur- 

tained 


Hie  Time  ofSamce^  and  upon  nxihom,  427 

tained ;  for  it  is  said  to  be  established  practice,  that  no 
notice  need  be  given  to  produce  a  notice.  ( i ) 

The  day  on  which  it  is  served  must  be  proved,  in  order  Service  on  a 
to  shew  that  it  was  in  time ;  and  if  served  on  Sunday,  it  Jf  ^''^"^^'^ 
seems  bad.  (2)  proved. 

As  to  the  manner  of  service,  the  41  Geo.  III.  c.  23.  inrateser- 
s,  4.  directs,  that  it  is  to  be  either  by  delivery  to  the  pa-  ^^'^^  by  leav- 
rish  officers  and  persons  interested,  or  leaving  it  at  their  house,  suf- 
places  of  abode.  ^^'^"'• 

The  like  service  is  good,  where  the  appeal  is  against  So,  in  orders 
an  order  of  removal  (3);  but  if  the  parish  has  some  °^ removal. 
known  agent  for  this  business,  it  is  usually  served  by 
consent  upon  him. 

With  respect  to  w  hat  persons  are  to  be  served,  4 1  in  rates  and 
Geo.  III.  c.  23.  provides,  that  service  upon  any  two  of  se^v^ce  on 
the  churchwardens  and  overseers  shall  be  sufficient,  in  two  parish 
the  case  of  rates  and  overseers'  accounts  (4) ;  and  it  ficient* 


(i)  Per  Bower  arguend.  in  Shaw  general,  the  difference  is  between  pro- 

and  others  v.  Markham,  Peake's  Ni.  cess  to  bring  the  party  into  contempt, 

Pri.  Cas.  165.     Such   no.ice   maybe  and  a  notice   of  this  kind,  (i.e.  to  a 

subjoined  at  the  foot  of  the  notice  of  tenant  to  quit,)  the  former  of  which 

appeal,  if  the  attorney  has  doubts.  only    need     be    personally    served.'* 

(a)  Rex   v.  Justices   of  Hunting-  Per  Lord  Kenyon,  C.  J.     Jones,  ex 

donshire,  Cald.   283.  ante,  418.  (i).  dem.     Griffiths  n).  Marsh,  4  Term. 

Yet  see  ante.  Vol.  '\.  51.  Rep.  464. 

(3)  "  In  every  case  of  the  service  (4)  In   appeals    against  overseers' 

of  a  notice,  leaving  it  at  tlie  dwelling-  accounts,  this  stature  has  not   distin- 

house  of  the  party  has  always   been  guished  whether  the  prescribed  notice 

deemed  sufficient.     So  where  the  le-  must  be  served  on  the  overseers  against 

gislature  haa  enacted,  that  before   a  whose  accounts  the  appeal  is  made,  or 

party  shall  be  affected  by  any  act,  no-  on  those  who  are  in  office  at  the  time 

tice  shall  be  given   him,  leaving  that  when  it  is  mad^. 
notice  at  his  ^house  is  sufHcient.     In 

would 
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would  be  equally  good  in  an  appeal  against  an  order  of 
removal,  (i) 

What  notice       Prior  to  41  Geo,  III.  an  appeal  against  a  poor's  rate 
prior'to  *      was  Considered  in  the  nature  of  a  suit  between  tlie  appel- 
41  Geo.  III.   jg^j^i^  Q^^  ^Q  parish  represented  by  their  officers,  and  no 
other  persons  were  made  parties  thereto. 

The  17  Geo.  11.  c.  38.  required  reasonable  notice  of 
appeal  to  be  given  to  the  churchwardens  or  overseers, 
but  was  silent  as  to  other  persons ;  and  the  nature  of  the 
case  did  not  require  that  it  should  be  given  to  them,  as 
they  could  not  be  affected  by  the  judgment,  otherwise 
than  in  common  with  the  remainder  of  the  parish.  (2) 

By  41  Geo.       But  4 1  Geo.  III.  having  given  power  to  the  justices  to 

"'br^iven    ^^^^  *^^  amend  a  rate,  with  respect  to  the  assessment 

to  all  persons  of  persons  whose  assessments  are  made  grounds  of  appeal 

wade'a  ^^^ '   ^7  Other  inhabitants,  the  principles  of  justice  required  that 

ground  of     notice  should  be  given  to  them  that  they  might  defend 

*^^" '         their  interests,  if  inclined  to  do  so.     It  is  accordingly 

enacted  by  sect.  6.  That  persons  appealing  against  a  rate 

for  the  relief  of  the  poor,  because  any  other  person  is  rated 

or  omitted  to  be  rated  therein,  or  because  any  person  is 

rated  at  any  greater  or  less  sum  than  they  ought  to  be 

rated  therein,  or  for  any  other  cause  that  may  require  any 

alteration  made  with  respect  to  any  other  person4han  the 

person  so  appealing,  shall  also  give  notice  to  the  other 

person  or  persons  so  interested  in  the  event  of  the  appeal  5 

and  such  persons  shall,  if  they  desire  it,  be  heard  upon 

the  appeal. 

(i)  There  seems  no  reason  why  ler-         (2)  Rex    v.  MaJdern,    I  Term 

vice  on  a  single  parish  officer  should  Rep.  625.     Rex  v.   Churchwardens 

not  be  sufficient,  unless  it  can  be  inir  of  Andovcr,   Cowp.   558.    Appeals 

peached    as  fraudulent  or  collusive,  against  mtcs. 
But  see  ante,  424. 

It 


and  upon  *m}iom  sewed. 


4^9 


It  is  not  decided  whether  the  persons,  to  whom  such  Quaere, 
notice  has  been  given,  are  in  any  degree,  or  how  far,  hay^iL^no"* 
concluded  by  the  judgment  of  sessions  upon  the  rate,  »:'*-'«>  and 
where  they  neglect  to  appear  for  their  interests,  after  i!Jg,trcou-' 
such  notice  that  their  assessment  has  been  made  a  ground  eluded  by 

°  any  allera- 

Ot  appeal.    ( I )  tion  in  the 

4th,  As  "^*- 


( i)  The  following  case  has  been 
determined,  involving,  to  a  certain 
degree,  the  question  of,  How  far  it 
is  unnecessary  for  the  appellant,  ob- 
jecting to  a  rate  because  certain  per- 
sons are  not  therein  rated,  to  serve 
such  persons  with  notice,  in  order 
to  enable  the  sessions  to  quash  a 
rate  ? 

D.  Jones  appealed  to  the  quarter 
sessions  of  Glamorganshire,  against 
i.  poor  rate  made  for  the  parish  of 
Aberavon  in  that  county,  and  the 
sessions  quashed  the  rate,  subject  to 
the  opinion  of  this  court,  on  the  fol- 
lowing case : 

The  parish,  town,  and  borough  of 
Aberavon,  in  the  county  of  Glamor- 
gan, are  co-extensive,  and  have 
churchwardens  and  overseers  ap- 
pointed in  the  common  way.  The 
portreeve,  aldermen,  and  burgesses, 
some  of  which  latter  reside  in  the 
borough  and  parish,  some  in  the 
neighbourhood,  and  others  at  a  dii- 
tance,  are  seized  in  fee  in  their  cor- 
porate capacity  of  certj»n  inclosed 
lands,  to  the  amount  of——  acres; 
and  they  are  also  in  like  manner 
seised  of  two  or  three  hnndred  acres 
of  uninclosed  marsh  lands,  ealied 
Aberavon  marsh,  worth  lo?.  an  acre, 
and  of  about  one  hundred  acres  of 
mountain,  worth  js.  an  acre.  The 
inclosed  hnd  ii  annually  parcelled 


out  between  the  resident  burgesses, 
who  occupy  the  same  as  tenants, 
paying  to  the  corporation  certain 
rents  according  to  the  size  and  va- 
lue. These  inclosed  lands  are  charged 
in  the  rate  to  the  burgesses,  the 
renters,  as  occupiers,  in  proportion 
to  their  several  rents;  and  as  such, 
those  burgesses  pay  the  poor  rates, 
and  also  the  land-tax,  to  which  the 
inclosed  lands  are  also  rated.  In 
the  poor  rate  the  inclosed  lands  arc 
charged  under  the  title  of"  Ths 
iurgesses  land^*  which  covers  the 
three  columns  in  the  other  part  of 
the  rate  reserved  iox lendlords^tenants,, 
and  occupiers,  adding  the  person'* 
«*me  from  whom  the  rate  is  collec- 
ted, and  the  valuation  of  his  occu- 
pation, and  the  mm  to  be  cellected. 
The  corpoj  aiion  have  not  any  live 
stock  by  which  they  can  occupy  ; 
noi  any  personal  chattels,  except 
their  maces  and  halberts.  The  un- 
inclosed marsh  and  mountain  have 
never  been  charged  to  either  land- 
tax  or  poor  rate.  They  are  occu- 
pied as  common  land  by  the  indivi- 
dual burgesses,  or  their  widows, 
who  are  residents,  and  keep  stock 
to  occupy ;  but  those  burgesses  who 
have  not  any  stock,  or  are  non-rcsi- 
dent,  do  not  receive  any  benefit 
from  the  same.  The  burgesses  do 
not  perinit  any  persons  hut  burg^ s;?j 
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4tli,  As  to  the  effect  of  notice  on  the  hearing  of  the- 
appeal. 

It 


or  their  widows,  to  claim  a  right  of 
pasturage  on  these  uninclosed  lands; 
but  they  suffer  some  poor  persons, 
by  way  of  charity,  and  in  ease  of  the 
parish,  who  are  residents,  not  being 
bmgesscs,  to  depasture  there.  Of 
those  who  depasture,  every  person 
occupies  according  to  the  quantity 
of  his  stock,  so  that  one  occupier 
may  have  eighteen  head  of  cattle 
and  an  hundred  sheep,  there  being 
no  limitation  ;  and  another,  not 
jDore  than  one  cow,  or  one  horse, 
or  even  one  shetp.  In  the  poor 
rate  in  question,  the  uninclosed 
marsh  and  mountain  lands  are  as 
usual  left  out,  and  D.  Jones  gave 
notice  of  appeal  against  the  rate  to 
the  churchwardens  and  overseers  of 
the  poor  of  the  parish,  and  also  to 
the  portreeve,  aldermen,  and  bur- 
gesses of  the  town  and  borough  of 
Aberavon,  stating,  as  the  grounds 
of  objection,  that  they  had  omitted 
to  rate  the  marsh  and  mountain 
lands  called  Aberavon  marshes  and 
Aberavon  mountain,  all  which  said 
prenjises  were  in  the  possession  or 
occupation  of  the  said  portreeve,  al- 
dermen, and  burgesses.  This  notice 
was  admitted  to  be  well  served  on 
the  churchwardens  and  overseers  of 
the  poor,  and  on  the  portreeve,  al- 
dermen, and  two  of  the  principal 
burgesses  in  their  corporate  capaci- 
ty ;  but  the  majority  of  the  resident 
burgesses,  and  other  persons  who 
were  occupiers  of  the  said  uninclosed 
lands,  were  act  served;  and  anumber 


of  out-dwelling  burgcsse?,  within  the 
county  and  jurisdiction  of  the  court* 
were  not  served. 

On  the  hearing  of  the  appeal,  the 
questions  before  the  court  were, 
1st,  Whether  these  uninclosed  lands 
should,  under  the  clicumstances  of 
the  occupation,  be  rated  at  all  ? 
ad,  Whether,  if  they  were  rateable, 
the  portreeve,  aldermen,  and  bur- 
gesses, were  to  be  considered  as  oc- 
cupiers, and  to  be  rated  as  such, 
and  notice  of  appeal  to  them  in  their 
corporate  capacity  to  be  deemed 
sufficient?  or,  whether  the  several 
or  respective  burgesses,  and  other 
persons  who  were  the  actual  occu- 
piers, were  not  the  persons  to  be 
rated,  and  that  in  proportion  to 
their  respective  stocks?  and  if  such 
persons  were  to  be  rated,  whether 
the  court  could  quash  or  amend  the 
rate,  without  such  persons  first  hav- 
ing notice  under  the  stat.  of  the 
41  Geo.  III.  c.  33.  s.  6.  which  they 
had  not  ? 

It  was  contended  by  the  counsel 
against  the  order,  that  the  stat. 
4iGeo.  III.  c.  23.  s.  6.  is  peremptory, 
that  any  appellant  objecting  to  a  rate 
on  account  of  the  omission  of  any 
person,  shall  give  notice  to  the  party 
interested,  as  well  as  to  the  parish 
officers,  in  order  to  enable  such  par- 
ty to  come  and  defend  his  interest ; 
and  the  appellant  is  not  entitled  to 
be  heard  without  proving  such  no- 
tice. Then  every  such  appellant  is 
bound  to  know  who  the  persons  are, 
the 


ajid  upon  ijoliom  served,  43^ 

It  has  been  already  observed,  that  a  notice  of  appeal  Where  re- 
operates  in  the  nature  of  process,  to  bring  the  respondent  l^^^^  ^^ 

party  pear,  notice 


the  omission  of  whom  in  the  rate 
he  complains  of;  and  if  he  cannot 
give  rea^o:  able  evidence   to  satisfy 
the   sessions  that   .Hich  purty  oi;ght 
to  have   been  included,   his    appeal 
must  be  dismissed.  It  is  not  enough 
to    shew  that   some    otiier  person 
is  omitteil,   to   whom    he   hai5    not 
given  tlie  notice  required  by  the  ait, 
because  if  that  person  was   before 
the  court,  he  might  be  able  to  satis- 
fy it,  that  the  omission  was  proper  ; 
and  therefore,    in  a   doubtful  case, 
the  notice  required  would  be  pur- 
posely   withholden,    in    order    the 
more  easily  to  procure  the   rate  to 
be  quashed  upon  ex  parte  evidence. 
But  upon  the  case  stated,  so  far  from 
its  being  shewn,  that  tlie  corpora- 
tion   were    the   occupiers    of    the 
common    land,  their  occupation  is 
negatived,  for  it  Is  stated  that  they 
had  no  stock  wherewith  to  occupy 
it ;    and  an    actual    occupation    is 
shewn   by   others,  to  whom   there 
was  no  notiaeto  defend  as  required 
by  the  statute.     It  is  not  enough  to 
shew  that  property  yielding  profit 
is  omitted  in  a  rate,  without  shew- 
ing some  beneficial  occupier  who  is 
liable  to  be  rated  for  it  ;  as  in  the 
case  of  St.  Luke's  hospital  (i).  The 
poor's  rate  is  not  a   tax  upon  pro- 


perty, but  upon  persons  in  respect 
of  property.  And  the  law  does  not 
look  to  the  title,  but  to  the  actual 
bencfici<tl  uccupition.  The  several 
burgesses  then,  who  turned  upoa 
the  common,  have  an  individual 
beneficial  occupation  of  it,  distinct 
from  any  corpora'iecharacter,  though 
such  benefi:  may  be  derived  to  them 
through  that  title;  in  like  manner 
as  the  officers  of  an  hospital,  who 
have  an  individual  benefit  derived  to 
them  from  their  ocaupation  of  cer- 
tain rooms,  are  rateable  in  respect 
of  that  beneficial  occupation  (a). 
The  circumstance  of  their  occupy- 
ing without  payment  of  rent,  only 
proves  their  occupation  to  be  more 
beneficial.  Besides,  in  order  to  ap- 
ply the  occupation  of  individual 
members  of  the  corporation  to  the 
corporation  itself,  all  the  members 
ought  to  enjoy  the  same  privilege, 
whereas  this  is  confined  to  the  re- 
sident members.  Then  again,  the 
occupation  of  the  widows  of  corpo- 
rators can  only  be  applied  to  an  in- 
dividual occupation ;  and  the  cir- 
cumstances of  other  persons  being 
permitted  to  occupy  out  of  chari- 
ty (3),  does  not  render  them  less 
liable  to  be  taxed,  in  respect  of  the 
property  which  they  so  enjoy. 


(i)  2  Burn,  1053.  ante.  Vol.  i.  15 z. 
(2)  lb.  153.(1), and  Rex  v.  Ter- 
rot,  3  East,  sc6. 


(3)  lb,  160.  et  seq. 


Itrd 
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must  be 


party  into  court.  Unless  he  appears,  therefore,  and  ad- 
mit notice,  the  appellant  must  either  prove  actual  ser-* 
vice,  or  an  acknowledgment  from  him  that  it  has  been 
received.  This  is  a  preliminary  step  before  the  court  will 
enter  into  the  subject  matter  of  his  complaint. 


Appeal  An  appellant  may  countermand  his  notice  at  any  tim^ 

neither        before  th^  sessions  (i) ;  and  if  an  appeal  be  entered,  and 


Lord  Ellenhrou^hy  C.  J.— The  case 
is  vciy  loosely  and  inaccurately 
drawn.  We  ought  to  have  the 
right  of  enjoyment  more  distinctly 
stated.  It  docs  not  appear  whether 
the  burgesses,  who  turned  stock  on 
the  common,  did  so  in  right  of  their 
franchise,  of  by  permission  of  the 
corporate  body.  I  own  I  have 
great  difficulty  in  deciding,  that  a 
person  who  has  a  mere  permission 
to  turn  his  cattle  on  another's  land 
is  rateable  as  an  occupier. 

Grojf,  J.— The  questions  put  at 
the  end  of  the  C3se  might  be  very 
proper  to  be  considered  by  the  ses- 
sions,but  that  is  not  the  proper  form 
of  drawing  up  a  case  for  the  opinion 
of  this  court.  Wc  can  only  say 
whether  the  sessions  have  done  le- 
gally in  quashing  the  rate. 

The  Court  then  seemed  inclined  to 
send  the  case  back  to  the  sessions 
to  be  restated  ;  but  after  some  fur- 
ther consultation  on  the  bench, 

Lord  Ellenbcrougbf  C.  J.  said :   On 


further  consideratiohj  1  think  wc 
may  deal  with  the  case  as  it  is. 
Here  is  a  large  tract  of  property 
producing  profit,  which  is  liable  to 
be  rated,  and  no  person  is  in  fact 
rated  for  it ;  this  property  is  stated 
to  belong  to  the  corporation,  and  it 
may  be  doubtful  whether  the  occu- 
pation shewn  be  their  occupation 
or  that  of  individuals.  Under  these 
circumstances,  I  cannot  say  that  the 
sessions  have  done  wrong  in  quash- 
ing the  rate.  The  rate,  therefore 
is  quashed,  because  no  person  has 
been  rated  for  property  which 
ought  to  have  been  rated  :  and  the 
order  of  sessions  was  confirmed,  (i) 
(i)  If  this  be  done  in  the  case  of 
orders  of  removal,  within  the  time, 
allowed  by  the  practice  of  sessions, 
the  court  will  not  give  costs  under 
8  &  9  W.III.  c.  30.  In  the  case  of 
rates,  it  may  be  done  at  any  time,  as 
the  justices  have  no  power  to  award 
costs,  see  433.  n.  (i). 


(i)  Rex  V,  The  InhabitantJ  of  Aberavon,  Mich.45  Geo.  III.  5  East,  453* 

7  when 


a7id  ujwn  ^doJiom  served,  4?3 

when  called  on  neither  party  appear,  it  is  struck  out  of  I'^J^^  ^P" 
the  list,  witliout  any  judgment  given. 

If  the  appellant  appear  and  prove  notice,  and  the  re-  if  appellant 
spondent  is  absent,  the  court  may  proceed  to  hear  and  respondent 
determine  the  appeal  ex  parte,  ""^  sestions 


ay 

appeal  on 
proving  no 
tice. 


If  the  respondent  appear,  and  the  appellant  deserts  his 
appeal,  it  is  of  no  consequence  in  the  case  of  a  rate,  for  ^^^  j,uneils 
the  court  haye  no  power  to  award  costs  in  that  event 


a^ainsrrates. 


under  17  Geo.  II.  c.  38.    The  hearing  and  determination  'ipgs^notap- 

ofthe  appeal  is,  by  that  act,  made  a  condition,  precedent  pear,re- 

1     .  "       .  ■.  1  11.  .,  spondenmop 

to  then-  power  to  give  them ;  the  words  bemg,  "  may  entitled  to 
award  to  the  party  for  whom  the  appeal  shall  be  deter- 
mined, his  costs,  &c."  (i) 


costs. 


But  m  the  case  of  appeals  agamst  orders  of  removal,  ^^^^  ag^nnst 

,  ,  *:  11-  removals  re- 

the  respondent  may  appear  and  move  to  nave  his  costs,  spondents 
under  8  and  9  W.  III.  c.  30.  (2) 


It  seems,  however,  as  if  he  cannot  have  the  original 
order  confirmed.  The  parish  of  B.  gave  riotice  to  appeal 
against  an  order  of  removal  from  that  of  R.  upon  which 
R.  took  the  pauper  back,  but  got  their  order  confirmed 
at  sessions.  The  court  of  King's  Bench  quashed  the  order 
of  confirmation,  as  not  being  made  on  any  appeal,  and 
consequently  without  jurisdiction.  (3) 


(r)    Rex    ni.    Justices    of    Essex,  1168.       Rex   v,  Levrington,   Burr. 

8  Term  Rep.  583.  S.  0.278.      Godalining   and   St.  Mi- 

(a)  It  is  unnecessary,  if  not  illegal,  chael's,   Winchester,  Ibid,  note,   S.  P. 

to  move  for   a    confirmation   of    the  But  qua;re  if  the  court  are  not  put  ia 

original  Older,  to  obtain  costs  under  possession  of  the  appeal,  furthcpur- 

the  statute  ;  and  at  the  Surrey  sessions,  pose  of  being  enabled  to  contirm  the 

in  drawing  up  such   an  order  for  coats,  original  order  by  its  being  lodged  with 

it  is  not  stated  that  the  original  order  the  clerk   of  the   per.ce,   especially  if 

is  confirmed.     See  post,  (3)  after  being  so    entered,  the  appeal  is 

(3)  Road  i\  North -Bradley,  %  Str.  respited  to  the  following  sessions. 

VOL,  II.                                      F   F  If 


may  have 
order  con- 
firmed, and 
costs. 
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If  parties  ap- 
pear, and 
notice,  in- 
sufficient in 
time,  is  ob- 
jected to, 
sessions 
must  ad- 
journ the 
appeal, 
where  pre- 
vious ad- 
journment. 

fiut  if  pre- 
vious ad- 
journment, 
may  dismiss 
the  appeal 


Of  Notice  of  A^peal^  See 

If  the  parties  appear,  and  the  notice  is  objected  to,  a$ 
not  being  reasonable  notice  in  point  of  time,  within  the 
statute,  as  explained  by  the  practice  of  the  court,  it  has 
been  already  seen,  that  where  this  happens  at  the  next  ses- 
sions after  the  removal  at  which  the  appeal  is  lodged,  the 
justices  are  bound  to  respite  to  the  ensuing  sessions,  (i) 

But  where  an  appeal  is  lodged  at  the  next,  and  respited 
to  the  ensuing  sessions,  the  court  may  dismiss  it,  unless 
sufficient  notice  has  been  given  for  the  hearing  at  that 
sessions,  according  to  its  practice.  For,  although  it  seems 
decided,  that  giving  notice  is  not  a  condition  precedent 
to  entering  an  appeal,  under  17  Geo.  III.  c.  38.  s.  4.  and 
9  Geo.  I.  c.  7.  s.  8.  (2),  yet  it  appears  essential  to  the 
final  hearing  and  adjudication,  unless  the  objection  is 
waved. 


cAppeal  dis- 
missed for 
insufficient 
notice  pre- 
vious to 
9  Geo.  I. 
c.  7. 


Thus,  where  there  was  a  mandamus  to  the  sessions  to 
proceed  on  an  appeal,  they  [/.  e»  the  justices]  returned* 
that  the  appeal  was  dismissed  for  want  6f  six  days  no- 
tice, which,  by  a  former  order,  they  had  appointed  to  be 
given  of  every  appeal.  The  court  allowed  the  return  f 
for  they  are  the  properest  judges  of  a  point  of  practice  at 
the  sessions,  and  all  courts  must  have  stated  rules  to  go 

by.  (3) 


Applicatioft 
«i  this  case. 


Although  this  case  is  prior  to  these  statutes,  it  seemsf 
to  shew  the  necessity  of  giving  sufficient  notice,  previous 
to  the  second  sessions.  For  the  foregoing  acts  merely  en- 
able the  justices  to  adjourn  appeals  to  the  sessions  after 
entry.  They  expressly  recognize  the  necessity  of  a  notice^ 
and  refer  it  to  the  justices  to  determine,  what  notice  shall 


(i)  Rex -z;.  Justices  of  Leicester-         (2^  Ante, 41 7. 
ibire,  ante,  ajO.      Rex  1;.  Justices  of        (3)  Anon,  Trin^  6  Geo.  I.     l  Sir-. 

Uuckinghamfliire,  ante,  4ai.  (i).  and  ^5, 
ike  och^r  c^ses  cited  cb^ei 


Of  adjourning  Appeals*  43  r 

be  rensonaWe  toenable  the  partiesto  have  the  appeal  heard 
at  the  original  sessions;  and  tlie  power  of  the  court  upon 
the  subsequent  hearing  remains  as  it  was  antecedent  to 
the  statutes,  and  as  itexfsted  at  the  time  of  the  foregoing 
decision,  (i) 

When  an  appeal  is  properly  brought  before  the  court, 
they  must  either  adjourn  the  consideration,  or  proceed  to 
hear  and  determine  it. 


SECT.  VI. 

Of  adjourning  Appeals. 


The  usual  reason  for  having  appeals  adjourned  to  the  Acfjourn- 
sessions  ensuing  that  at  which  they  are  lodged,  is  on  ac-  '^'^"f*  ""'ie* 
count  ofthe  insufficiency  of  notice.    But  an  adjournment  t^^oli 
sometmies  takes  place  under  other  circumstances,   not-  ^-^5''°"* 
withstandmg  the  words  of  9  Geo.  I.  c.  7.  and  17  Geo.  IL  ^^^ere  no 
c.  38.,  that  the  justices  shall,  after  an  adjournment  to  the  "^^t^^ 
next  sessions,  for  want  of  reasonable  7iotice,  «  then  and 
there  finally  hear  and  determine  the  same." 

^  This  construction  seems  established  by  express  deci-  Other  casa* 
**on  (2);  and  the  practice  of  the  court  of  Kinc/'s  Bench*  °^  ^^J''"^'i- 


ment. 

in 


(I)    See   the   object  of    9  Geo.  I.  o^  \\\  - -ivlthln  four  eahvJar  ^onth, 

C.  7.  explained  by  Lawrence,  J.,  Rex  -v.  after  the  cause  of  complaint  shaH  bav. 

Justices    of    Buckinghama.ire,    ante,  «m.;/ ;"  and  enacted  «  that  the  jus- 

^'^^'  ^^^'         ^  ^"^^^^  ^t  i^^c  said  general  quarter  sessions 

(i)  Rex  •y.StansfiLld,Eas%i6Geo.II.  are  hereby  required  to  have  and  deter- 

An  adjournment  of  an  appeal  agahi  st  mine  the  matter  of  every  such  appeal  " 

an  order  of  removal.    Burr.  S.  C.  205.  &c.  Per  Lord  Ellenboroush,  C.  .T.  "'l 

An  indosure  act  gave  the  parties  ag-  hojd  without  any  doubt  that  the  court 

jneved  a  right  ofappeal  to  any  quarter  who  are  to  try  the  appeal  have  an 

lesions  to  be  holdsa  for  ;he  county  undoubted   auihpritj    to    adjourn   it 

'                                 ^"^  wh»» 


43^  Cff  adjmirning  Appeals* 

m  directing  courts  of  quarter  sessions  to  enter  appeals^ 
and  continue  them  by  fictitious  adjournments,  admit* 
them  to  have  the  like  power  since  these  statutes  which 
they  possessed  before.  ( i ) 

I.  Adjourn-  Appeals  may,  therefore,  be  adjourned  by  consent  of 
coasent.  parties  (2),  upon  assigning  a  sufficient  reason  to  induce 
the  court  to  allow  it ;  such  as  the  absence  of  material 
witnesses,  beyond  the  reach  of  legal  process  to  enforce 
th«ir  appearance ;  the  pauper  having  run  away ;  and  the 
like. 

By  justices         ^Y\iG  justices  likewise  possess  a  power,  as  inherent  to 
of  parties,     their  jurisdiction,  to  adjourn  them  at  discretion.     Thus 
I.  For  con-    ^^y  j^^y  ^,gj[  adjourn  an  appeal  upon  debate,  for  fur- 
ther consideration.  (3) 


divided  in 
opinion. 


«.]f  equally  go  they  may  adjourn  it  w^here  the  justices  are  equally 
divided  in  opinion ;  and  it  is  said,  that  their  being  so  di- 
vided is  a  sufficient  warrant  for  the  clerk  of  the  peace 
to  enter  an  adjournment,  and  that  it  is  his  duty  so  to 
do.  (4) 

3.  To  obtain       They  may  likewise  adjourn  it,  for  the  purpose  of  sub- 
PlSiol'       mitting  a  question  in  the  case  to  the  judge  of  assize.  {5) 

when  once   properly  lodged,  if  it   be  them  in  subjects   of  appeal,  and  pre- 

necessary  for  the  advancement  or  con-  vents  their  setting  aside  in   the  su- 

venience  of  justice  :  and  the  sessions  perior  court  what  has  been  done  under 

are  to  judge  of  the  proper  occasion  it.  See  Rex  i'.  Justices  of  Northamp- 

for  doing   so.    But  the   act   of   the  ton,Cald.  30.    Rex 'l-.  Natlaud,  Burr, 

party  him  self,  in  preferring  his  appeal,  S.  C  796, 

must  be  within  the  limited  time."  Rex  (3)  Rex   'u.    Stansfield,  ibid,  (i.) 

•V.  Justices  of  Wilts.  13  East,  352.  Rex  -v.  Langley,  ante,  (i). 

(1)  Rex   -v.   Langley,    11  W.  HI.  (4)  Bodmin  t.-.  Warhngen,  3  Bott, 
I  Ld.  Raym.481.      And    as  to  the  726.  Pi.  815. 

practice,  see  Rexi;.  Justices  of  Buck-  (5)  Rexi/.  Hedingham,  Burr.  S.C. 

inghamshire,  ante,  421.(1),  and  post.  112.     Rex  t;.   Justices  of  Westmor- 

(2)  Consent  of  parties,  given  by  land,  2  Bott,  726.  Pi.  816.     Rex  t;. 
^em selves  or  their  auornies,  binds  Natland,  Burr.  S.  C.  793' 

An 
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An  adjournment  of  a  sessions  is  not  to  be  to  a  time  A«jjomn- 
beyond  that  fixed  by  2  Hen,  V.  c.  4.  for  holding  .another  j^ot'U^b^'- 
original  sessions  ( i ) ;  but  they  may  respite  an  appeal  to  yo»«i  time  of 
an  adjoiu'nment  of  the  same  sessions,  and  determine  it  May  ad- 
tliere.  (2)  i"""  ^PP^'''' 

^    '  to  »n  ad- 

joujiimeut. 

If  there  are  not  justices  enough  to  hold  a  sessions.  There  must 
there  are  not  enough  to  adjourn  it  legally;  and  every  ^^{^^ij"^^* 
act  done  after  such  adjournment  is  Yoid»  (3)  sessions  to 

adjourn  it. 

Except  an  appeal,  therefore,  is  properly  adjourned.  Unless  ap. 
the  ensuing  sessions  have  no  jurisdiction  to  hear  srnd  de-  ly^adfounr* 
termine  upon  it  (4) ;  and  if  it  does  not  appear,  upon  the  ed,  the  next 
caption  of  the  order  of  sessions,  to  have  been  regularly  no  j.jri«iic!^ 
respited,  by  continuance  or  adjournment,  the  court  of  ^'^"^ 
King's  Bench  will  quash  the  order  of  sessions  as  void.  (5)  ^uash  thdr 

order  unlevs 
adjomrnment  appears  in  the  caption « 

But  as  a  neglect  to  enter  the  respite  of  an  appeal,  af-  Q^^r^M^o^^ 
ter  it  has  been  ordered,  is  an  omission  by  the  court  or  its  will  inter-* 
officer,  and  no  fault  in  the  appellant,  it  seems  hard  if  he  ^^''^  '*'^^" 
is  to  be  deprived  of  redress  by  an  error  in  which  he  has  omit  to  en- 
no  share,  ter  the  ad. 

journraent. 

In  an  appeal  from  an  order  of  i^moval,  the  justices  B.  R-  grant- 
were  divided  in  opinion,  and  no  adjournment  took  place,  wben^no'S! 
but  an  entry  by  the  clerk  of  the  peace,  that  the  appeal  jou^nment  . 

*  *■  made. 

(i)  Rex  v.  Grince,  %  Bott,  723.         (4)  Rsx-t-'-Hedingham^Sible^urr. 

PI.  807.  S.C.  iiz.      Rex  T/.  Foisted,  a  Str. 

(2)  Rex  1/.  Stansfield,  Burr.  S.  C.  1262.  Rex  v.  West  Torrington. 
205.  ante,  436.  (i).  Case  of  appeal  Burr.  S.  C«  293.  Bodmin  «!/.  Warlin- 
against    an  order   of  removal.     Also  gen,  ante,  436.    (4). 

Rex  -u.  Justices  of  Berkshire,  3  Glenb.  (5)  Ut  supra,  n.  (4).     As  to  the  ne- 

on Elect.  132.  I  Conit,  274.  PI.  288.     cessicy  of  entering  continuances  in  the 
Appeal  against  a  poor's  rate.  caption  of  the  order,  see  post. 

(3)  Rex   V.  Westrington,  3  Bott,  * 
725.  PI.  814. 

F  F  3  waa 
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was  lodged,  and  nothing  done  upon  it.  One  of  the  pa- 
rishes gave  fresh  notice  of  appeal,  when  the  justices  pro- 
ceeded in  it,  and  quashed  the  order.  The  court  of  King^s 
Bench  declared,  that  "  If  the  parties  will  not  consent  to 
quash  both  orders,  we  will  consider  whether  we  cannot 
send  it  down  to  have  the  entry  of  the  first  order  amend- 
ed." They  afterwards  quashed  the  order  of  sessions, 
because  made  without  adjoui'nment ;  but  no  opinion  was 
given,  (i) 


But  in  ano- 
ther case, 
where  a  si- 
jnikr  omii- 
sion,  they 
seemed  hi- 
clined  to 
grant  a  man- 
damus to 
enter  and 
hear  the 
«|5peaU 


But  in  another  case,  where  doubts  arose  on  the  hear- 
ing of  an  appeal  at  the  Christmas  sessions,  and  there  was 
a  reference  to  the  opinion  of  the  judges  who  should  come 
the  next  Northern  circuit.  The  judges  came  after  the 
ensuing  Midsummer  sessions,  but  nothing  further  had 
been  done  at  the  Christmas  sessions,  /.  e.  the  appeal  was 
not  adjourned.  The  parties  producing  different  states  of 
the  case  at  the  assizes,  the  judges  did  nothing.  A  man- 
damus was  moved  for  to  the  justices,  to  proceed  to  hear 
and  determine  this  appeal.  The  court  inclined  to  grant 
the  mandamus,  if  the  justices  would  not  proceed,  but  en* 
larged  the  rule  for  further  consideration.  (2) 


Mandamus 
to  hear 
where  ad- 
journment 
inadvertent. 


Lastly,  where  an  appeal  against  an  order  of  removal 
was  regularly  lodged  at  the  Michaelmas  sessions,  1767,  at 
Petworth,  and  the  justices,  upon  hearing  the  cause,  con- 
ceiving a  doubt,  ordered  a  special  case  to  be  made  for  the 
opinion  of  the  court  of  King's  Bench.  The  counsel  with- 
drew in  order  to  settle  the  case,  but  before  they  had  come 
to  any  agreement,  the  sessions  was  inadvertently  adjourn- 
ed, and  this  cause  was  neither  retained  nor  ended.  Upon 
these  facts  an  application  was  made  to  the  court  of  King's 


(i)  Bodmin  v.  Warlingcn,    ante ,    land,  29  Geo.  II.  %  Bott,   726.     PI. 
436,  (4).  ^16. 

{%)  Rex  v.  Justices  of  Westmore- 

Bench 
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Bench  for  a  madamus,  to  compel  the  justices  to  proceed 
in  the  appeal. — By  the  court.  When  the  justices  enter- 
tain a  doubt,  they  may,  without  the  consent  of  the  par- 
ties, order  a  special  case  to  be  made.  When  the  justices 
say,  as  they  did  here,  that  a  special  case  shall  be  made, 
they  virtually  say,  that  the  cause  shall  be  adjourned  over 
till  a  new  case  is  made;  and  therefore  the  want  of  an 
adjournment,  or  a  respite,  is  merely  the  omission  of  the 
clerk,  and  may  at  any  time  be  supplied.  Let  a  mandamus 
go  immediately,  unless  the  respondents  will  consent  to  i 
case,  (i)  ^ 


SECT.    VII. 

Of  hearing  Appeals, 

The  form  of  proceeding  upon  the  hearing  of  appeals,  . 

is  regulated  by  the  practice  of  each  particular  court  of  sessionj. 
sessions.     It  usually  differs  but  little  in  the  case  of  orders 
of  removal,  or  poor's  rates. 

Appeals  are  heard  in  the  order  in  which  they  are  en-  ^  . 

.  p   ,  If.        Order  of 

tered  with  the  clerk  of  the  peace,  unless  for  some  special  hearing  ap- 
reason  submitted  to  the  court.  The  first  step  in  all  cases,  ^'^^^^' 
after  an  appeal  is  called  on,   is,  that  the  appellant  shall 
prove  his  notice,  unless  it  is  admitted. 

Where  the  appeal  is  against  an  order  of  removal,  the 
parish  officers  should  produce  the  original  order,  if  it  has  cing  the  or- 


(i)  Rex  v.  Justices  of  Sussex,  grant  a  case  if  it  has  not  been  granted 
a  Bott,  745.  PI.  833.  But  that  a  at  the  sessions  which  hears  the  appeal, 
subsetjuent  siessions  have  no  power  to     see  post.449.f  4)  &  459.  ^i). 

I"  F  4  been 


dor  and 
pauper. 
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been  served  upon  them(  i ).  They  should  also  have  the 
pauper  present,  if  he  has  been  delivered  to  them,  or  be 
able  to  sliew  that  his  absence  is  not  through  their  fault 
or  contrivance.  ( 2 ) 

In  appeals  After  tliGse  preliminary  steps,  the  respondent's  counsel 

movais  ?e-    ^^g^^  ^^  ^P^^  ^^^^  case  ( 3 ),  and  establish  the  order  of  re- 
spondeat     nioval.  (4) 

begins. 

So  in  ap.  Jn  an  appeal  against  a  poor's  rate,  if  the  ground  of 

rates,  Complaint  be  that  the  appellant  has  no  rateable  property 

iwhere  cause  j^  ^\^q  parish,  the  counsel  for  the  respondent  begins  in 

tiut  appei-     like  manner  to  establish  possession  of  some  property  in 

iate  Jble  To-  ^^^^  appellant,  for  which  he  is  liable  to  be  rated,  before  the 

peny.  other  side  is  called  upon  to  refute  it  (5).     The  reason 

assigned  for  this  rule  by  the  judges  is,   that  those  who 

have  done  the  act  ought  to  show  the  propriety  of  it  by 

evidence, 

Practice  as        J^ut  as  the  appellant,  in  all  other  instances,  makes  cer- 

to  die  hear  .  ...  .  . 

ing  ot  ap.  "  tain  substantive  objections  to  the  rate  by  his  notice,  it  is 

(i)  If  only  a  copy  of  the  order  is  But  qua;re  whether  it  is  not  the  safest 
served,  the  appellant  should  serve  the  practice  to  subpana  paupers  as  wit- 
removing  parish  with  notice  to  pro-  nesses,  where  they  arc  to  be  used  as 
duce  the  order  at  tlie  hearing,  and  the  such  ? 

justice  to  return  that  which  is  in  his  (3)  Per  Lord  Kenyon,  C.  J.    Rex 

possession.    Where   the    parish,    by  i\    Newbury,    4  Term   Rep.    475. 

which  the  removal  is  made,   wants  to  1  Bott,  288.  Pi.  279. 

make   use  of  the  order  in  evidence,  (4)  But  different   sessions  vary  in 

they  should  serve  a  notice  to  produce  this  part  of  their  practice.     Thus,  at 

the  original  upon  the  officers  of  the  the  Surrey  sessions,  if  the  respondent 

parish  removed  to;  and  it  is  the  safest  prove  to  the   court's  satisfaction,   that 

way  to  servfe  it  upon  the  pauper  also,  the  pauper  cannot  be  found,  the  ap- 

after   which,  a   copy  may  be  read  at  pellant  begins,  as  he  does  likewise  at 

the  hearing  of  the  appeal,  and  the  pau-  the  Gloucester  sessions,  if  the  order 

per,  if  he  has  made  one,  may  prove  it.  appear  on  the  face  of  it  to  have  been 

Rex  -v.  Kirkby  Stephen,  Burr.   S.  C.  macie  on  the  oath  of  the  party  removed. 

664.     See  ante,  Vol.  i.  340.  (5)  Rex  v.  Newbury,   ante,    (3). 

(a)  It  is  usual  to  serve  the  appel-  See    also  Rex  v-  Topham,  iz  East, 

lants    with    notice  to  produce  him.  J46. 

the 
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the  practice,  in  many  counties  ( i ),  to  call  upon  him  to  peais  against 
make  them  good,  before  the  court  obliges  the  respondents 
to  defend  their  rate.  Where  the  practice  is  so,  the  ap- 
pellants leading  counsel  opens  the  case  by  stating  the 
causes  of  complaint ;  but  he  is  obliged  to  confine  himself 
to  such  as  are  sufficiently  set  forth  in  the  notice,  unless 
he  obtains  the  consent  of  the  other  side  to  go  beyond 
them. 

The  respondents  are  then  called  upon  to  put  in  the  Respondent 
rate,  and  prove  the  allowance  and  publication,  where  ^^"^^^  ""''^ 
they  are  not  admitted,  either  expressly,  or  virtually,  by 
their  not  being  included   in  the  notice  as  grounds  of 
appeal. 

If  the  parish  officers  do  not  attend,  or  refuse  to  pro-  if  rate  not 
duce  the  rate,  the  court  may  proceed  in  the  hearing,  pro-  Jo"'^"^^^^ 
vided  notice  has  been  given  to  produce  it ;  and  an  attested  be  read. 
copy  of  the  rate  may  be  then  read  in  evidence  (2),  or  the 
contents  proved  by  parol  testimony.  ( 3 ) 

The  service  of  notice  to  produce  a  rate  is  good  after  Service  of 

the  sessions  are  commenced  (4).  Every  inhabitant  is  en-  "o^'<^egood, 

titled,!  under   17   Geo.  II.  c.  3.  s.  2.  and  3.,  to  inspect  sions  com- 

every  rate,   at  all  reasonable  times,  paying  is.  for  the  '\ll^^^' 


antsen- 


same,  and  to  have  upon  demand  forthwith  copies  of  the  titled 
same,  or  any  part  thereof,  paying  at  the  rate  of  6d.  for  rateT&c 
every  twenty-four  names,    under  a  penalty  of  20I.    to 
be  forfeited  by  the  churchwarden  or  overseer,  not  per- 


(i)  As  Surry,  Kent,   and   York-  Justices   of  Berkshire,    3   Glcnb,  on 

shire,  &c.   Rex -y.  Newbury,  4  Term  Elect.  132.     i  Const,  274.  PI.  a88. 
Rep.  475.  (3)  Rex-y.  Webb,  Trin.  41  Geo.  III. 

(z)    See   Rex  v.   St.   Helen's    in  where  the  point  was  considered  as  too 

Abingdon,    i   Bott,    '^66.     PL   263.  clear  to  admit  of  argument, 
where  this  was  done,  and  no  objection         (4)  Decided,    Rex  -r.  St.  Helensi 


taken  S.  C.     By  the  name  of  Rex  i-'.    supra,  (2). 


mitting 
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mitting  such  Inspections,  or  refusing  or  neglecting  t© 
give  copies. 

The  evidence  for  the  appellant  is  next  produced  ;  and 
after  the  written  testimony  has  been  read  by  the  clerk  of 
the  peace,  and  the  witnesses  (i)  sworn,  examined,  and 
Second  cross  examined,  the  second  counsel  for  the  appellant 
sums  up,  and  appHes  the  matters  proved  to  the  question 
of  law  or  fact  which  the  court  are  to  decide. 


counsel  sums 
up. 


The  leading  counsel  for  the  respondent  then  states 
his  case  in  answer  to  that  of  the  appellant ;  brings  for- 
ward his  evidence  in  the  same  manner ;  which  is  likewise 
summed  up  by  the  counsel  next  him  in  succession ;  and 
finally,  the  leading  counsel  for  the  appellant  replies  upon 
the  whole  case. 

Form  of  The  proceeding  is  similar  in  appeals  against  orders  of 

peaU  aeamst  ''^"^^val,  excepting,  that  as  the  respondent  begins,  so 
removals,  he  closes  the  case  where  evidence  is  called  on  both  sides. 
But  in  all  sorts  of  appeals,  if  the  party  who  states  his 
case  last  calls  no  witnesses,  his  junior  counsel  has  no 
right  to  address  the  court :  and  he  who  leads  for  the  ad- 
versary is  debarred  of  a  repl}^,  but  he  may  observe  upon 
such  new  cases  as  are  cited  by  the  other  side. 


(i)  For  the  general  rules  respecting  alone  can  issue  the  subpoena.  And  if 
tvritten  evidence,  see  ante,  Vol.  i.  30.  the  witness  disobeys  it,  qusre  if  the 
et  seq.  lb.  563.  et  seq.  As  to  the  court  of  King's  Bench  will  not  punish 
competency  of  witnesses,  ante,  Vol  i.  him  by  attachment.  See  Rex  v. 
435.  et  seq.  and  Rex  t.  Kirdford,  Ring,  8  Term  Rep.  585.  an  attach- 
2  East,  359.  Subpoenas,  to  compel  the  ment  was  granted  by  the  court  of 
attendance  of  witnesses,  when  living  King's  Bench,  for  not  obeying  a  sub- 
within  the  county  for  which  the  ses-  poena  from  the  crown  office  to  give 
sions  are  held,  are  issued  by  the  clerk  evidence  on  a  criminal  prosecution  at 
of  the  peace,  and  also  from  the  crown  the  great    sessions  for  Carmarthen. 


office.     But  where  the  witnesses  live     Rex  v.  Booth,  Hil.  45  Geo.  III. 
in  a  different  county,  the  crown  office 


In 


Of  hearing  Appeals,  443 

In  an  appeal  against  an  order  of  removal,  the  inquiries  ^J^^^"^^^^ 
should  not  extend  on  either  side  beyond  the  time  when  matter,  nn- 
it  was  made;  for  the  justices  should  not  quash  a  good  dl'tetrihe 
order  upon  matter  which  happens  ex  post  facto,  (i)  order. 

Objections  maybe  talien  by  either  side,  previous  to  the  Arguing  ob^ 
hearing,  or  while  it  is  going  on ;  such  are  objections  to 
the  jurisdiction,  service  of  notice,  the  competency  of 
witnesses,  and  other  matters.  Where  this  occurs,  all 
the  counsel  (2)  on  the  side  which  takes  the  objection  may 
be  heard  in  support  of  it ;  those  on  the  other  side  are 
next  heard  against  it,  and  then  the  leading  counsel  for 
the  objection  replies ;  after  which  the  opinion  of  the 
court  is  taken  upon  the  question.  (3) 

If  any  difference  arises  respecting  the  admissibility  of  No  bin  of 
evidence,  it  is  decided  in  the  same  manner  by  the  court.  agaiTst  jL- 
But  no  bill  of  exception  lies  against  their  opinion  (4).  ^'ce'sopi- 
For,  in  the  common  case  of  a  bill  of  exception  tendered 
to  the  judges,  the  jury  alone  are  the  proper  persons  who 
would  be  to  decide  whether  they  believe  the  evidence  or 
not ;  the  judges  have  nothing  to  do  with  the  belief  of  the 
evidence ;  they  are  not  to  determine  on  its  credibilit}^, 
but  upon  the  consequence  of  law  arising  from  it.     But 
the  justices  at  sessions  are  judges  of  the  fact  as  well  as 


(i)  Per  Page,  J.     Rex  v.  Wid-  unless  where  the  point  is  of  great  im- 

worthy.  Burr.  S,  C.  109.     Per  Lord  portance. 

EUenboroiigh,  in  delivering  the  court's  (3)  It  is   not  always  necessary  to 

judgment.     Rex  v,  Hoi-sley,  8  East,  hear  the   argument  through,     if  the 

410.  court  agree  to  the  objection,  they  may 

{%)  This  seems  to  be    the   strict  call  upon  the  counsel  who  are  of  the 

course  of  proceeding,  where  the  court  other  side  to  repel  it  by  argument  with* 

has  not  laid  down  soma  rule  as  to  the  out   hearing  those  who   take   it.      If 

numbelr  it  willliear.     But  in  practice  clearly   agamst   it,    they    will   decide 

an  objection   is   usually  sustained  and  without  hearing  counsel  in  that  behalf, 

opposed  by  one  counsel  upon  each  iide,  (-^)  Rex  v.  Pre5ton,Burr.  S.  C-  77. 

law; 
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law;  they  are  the  jury  as  well  as  judges:  it  is  in  their 
breast  only  whether  to  believe  or  disbelieve  the  evidence; 
and  who  is  to  take  upon  himself  to  say  what  portion  of 
evidence  they  do  believe,  and  what  they  do  not  ?  Sup- 
pose six  of  the  justices  believe  the  evidence,  and  two  of 
them  do  not  believe  it,  are  the  two  to  conclude  the  six 
as  to  belief  of  the  fact?  When  the  justices  specially 
state  the  fact,  it  is  the  act  of  the  whole  court.  { i ) 

Mandamus  If,  however,  they  refuse  to  receive  the  evidence  which 
fusVtoId-  *^^y  should  have  admitted  according  to  the  rules  of  law, 
m\t  evi.        the  Court  of  King's  Bench  will  grant  a  mandamus  to 

compel  them  to  receive  the  evidence,  and  re-hear  the 

appeaL  (2) 

(i)  Per  Lord  Hardwicke,  C.  J.  ib.  the  least  expensive  for  the  parties,  to 

n.  a.  state  a  case  for  the  opinion  of  the  su- 

( a)  It  is  in  such  cases  the  most  con-  perior  court,  when  they  are   so   re- 

venieat  way  for  the  justice,  as  well  as  quested,  and  the  point  admits  of  doubt. 


(     445     ) 


CHAPTER  XXXVIir. 
Of  the  Judgment, 

SECT.  I. 

Of  the  Manner  of  giving  Judgment,  and  what  Judgment 
the  Sessio?is  have  Authority  to  give, 

A  FTER  the  whole  case  has  been  discussed,  the  court  Manner  of 
are  to  pronounce  iudo^ment.    The  iustices  by  whom  si'''"^ 

^  JO  J  J  judgment. 

the  order  is  made  (i),  and  also  those  who  are  rated  or  justices  in- 
rateable  for  that  parish  or  place,  whose  interests  may  be  no't^vot'^"'^ 
aiFected  by  the  judgment,  have  no  right  to  vote.  (2) 

If 


(i)  Case  of  Foxham  Tithing;,  a 
Salk.  607.  Holt,  517.  Rex  v.  Earl 
of  Ashburnham,  ante,  360.  (3).  But 
see  Rex  v.  Sowton,  Burr.  S.  C.  125. 

(a)  Rex  'V.  Yarpole,  4  Term  Rep. 
71.  a  Bott,  708.  PI.  777.  Where, 
upon  an  appeal  against  an  order  of 
removal  from  Leominster  to  Yar- 
pole, fifteen  magistrates  were  pre- 
sent, eight  (of  whom  three  were 
rated  at  Leominster)  voted  for  con- 
firming the  order,  and  seven  for 
quashing  it.  The  order  was  con- 
firmed, subject  to  the  opinion  of  K. 
B.,  whether  these  three  justices  had 
a  right  to  vote.  The  counsel  for  the 
order  admitted,  that  it  could  not  be 
supported,  and  the  court  quashed  it. 
It  is  also  upon  record,  that  Lord 
Raymond,  who  lived  in  the  parish 


of  Abbots  Langley,  went  off  the 
bench,  (i.  e.  in  the  court  of  King's 
Bench,)  when  an  order  concerning 
that  paiish  came  before  the  court. 
Practice  cannot  overturn  so  funda- 
mental a  rule  of  justice,  as  that  a 
party  interested  cannot  be  a  judge. 
Per  Cur.  Great  Charte  and  Ken- 
nington,  a  Str.  1173.  Burr.  S.  C. 
194.  The  16  Geo.  II.  c  18.  whicli 
enables  justices,  rated  or  chargeable 
in  any  parish,  to  make  orders  ia 
matters  concerning  such  parish,  pro- 
vides, "  that  it  shall  not  authorize 
or  empower  any  such  justice  to  act 
in  the  determination  of  any  appeal 
to  the  quarter  sessions,  relating  to 
any  order,  matter,  or  thing,  relating 
to  such  parish  where  they  are  so 
chargeable."  In  a  writ  of  assize, 
biought 
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Equality  of 
voices,  con- 
sequence of. 


Adjourn- 
ment. 


Of  the  Judgment 

If  the  magistrates,  who  have  a  right  to  join  in  the  court** 
determination,  should  be  equally  divided  in  opinion,  no 
judgment  can  be  given;  for  all  judges  of  the  same  court 
are  of  equal  authority ;  and  there  is  no  such  thing  as  a 
casting  vote.  Unless  something  farther  is  done,  the  di- 
rect result  must  be,  to  frustrate  the  intention  of  the  le- 
gislature, in  giving  an  appeal  to  the  sessions.  For  the 
subject  of  appeal,  if  a  rate,  would  continue  unaltered,  if 
an  order  of  removal  would  remain  in  force.  To  avoid 
such  mischief,  the  justices  must  adjourn  the  appeal  from 
session  to  session,  if  necessary,  until  a  majority  shall  be 
of  opinion  either  on  one  side  or  the  other.  ( i ) 


Judgment  Thc  judgment  must  be  the  act  of  the  court,  and  the 

^t  of  tie  ^  opinion  of  the  magistrates  who  constitute  it.     They  can- 
tourt.  not  refer  it  to  others  to  decide  for  them,  unless  by  the 

parties'  consent.  (2) 

The 


brought  in  the  court  of  Kine's 
Bench,  to  try  the  right  to  the  office 
of  chief  clerk  of  the  King's  Bench 
against  Mr.  Rowhmd  Holt,  who 
was  in  possession  under  an  appoint- 
ment of  his  brother,  Lord  C.  J. 
Holt.  Thc  chief  justice  was  not  on  - 
the  bench  during  the  trial,  but  sat 
on  a  chair  near  his  brother's  counsel 
itncovered.  Bridgman  x'.  Holt,  Show. 
Par.  Cas,  rii. 

(1)  This  seems  to  be  their  bounden 
duty.  For  otherwise,  the  court  will 
grant  a  mandamus  to  compel  them 
to  enter  continuances,  and  hear  the 
appeal  at  a  subsequent  sessions. 
Farther,  if  they  neglect  to  adjourn 
it  with  a  criminal  intention,  or  if 
the  constquence  is  the  failure  of  jus- 
tice in  any  respect,  the  court  would 
grant  an  information  against  Uic 
justices  who  attended  the  sessions. 
Rex  v.  Justice*  of    Westmorland, 


1  Sess.  Cas.  352.  See  Bodmin  v. 
WarHngen,  ante,  436.  (4),  that  it  19 
the  duty  of  the  clerk  of  the  peace 
to  do  so. 

(a)  See  ante,  348.  (i).  Per  Par- 
ker, C.  J.  Rex  f.  TowHsend,  ante, 
366.  This  of  course  does  not  refer 
to  cases  stated  for  the  opinion  of  the 
court  of  King's  Bench.  But  when 
the  subject  matter  is  a  public  trust 
reposed  in  the  justices,  and  no  in- 
dividuals are  parties  to  the  order, 
it  seems,  that  the  magistrates  may- 
refer  it  to  a  committee  of  their  owa 
body,  and  afterwards  adopt  their  re- 
port. Thus,  where  the  justices  at 
sessions  appointed  a  committee  of 
magistrates,  either  for  repairing  an 
old,  or  for  building  a  new  bridge, 
&c.  Per  Lord  Kenyon,  C.  J.  "It 
appears,  that  the  justices  were  war- 
ranted in  what  they  did,  with  re- 
gard to  the  appointing  of  the  coni- 
mittcc ;. 
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The  quarter  sessions,  with  the  consent  of  parties,  re-  But  may  re* 
ferred  the  consideration  of  an  appeal  against  a  poor's  rate  ^^^J  ^^^^ 
to  three  justices  out  of  sessions,  or  any  two  of  them,  and 
afterwards  adopted  the  opinion  of  these  gentlemen,  and 
made  an  order  accordingly,  without  exercising  their  own 
judgment.     Lord  Mansfield  —  "  If  they  did  this  of  their 
own  accord,  without  the  consent  of  parties,  it  cannot  be 
supported ;  for  they  are  not  warranted  to  delegate  their 
authority ;  but  if  they  acted  with  the  consent  of  the  pari- 
ties, I  think  they  have  done  very  right;  and  we  never 
suffer  the  party  who  consented  to  the  reference,  by  coming 
here,  to  set  it  aside.     And  I  think  it  sufficient,  if  the  at-  Consent  of 
tornies  consented,  and  attended  the  reference."  (i)  agents suffi- 

'  ^    ^  cient. 


diction  of 


The  authority  of  the  sessions  arises  from  the  appeal. 
They  cannot  make  an  original  order  of  removal  (2),  nor  sessions  over 
confirm  one  witliout  appeal  (3).     And  their  power  is  rUovai^ 
confined  to  quashing  or  affirming  the  order  of  the  two  -niies front 
justices.     They  cannot,  therefore,  make  an  order  to  re-  ^^^^ ' 

move  the  pauper  to  a  third  parish  no  wise  concerned  in 
the  order  of  appeal  (4) ;  or  even  to  send  him  back  to  the  ^-'"""^  ^cnS 

1  \  ,  pauper  to 

parish  from  whence  he  %vas  removed.  (5J  the  remoy- 

The  '"^  ^''''''^'*' 


mittee  ;  it  was  proper  that  the  in-  Rond  v.  North -Bradley,  a  £xr.  1168, 

formation  should  he  acquired  out  of  j  Sese.  Cas.  280. 

the  sessions;    and  the  act  of  the  (4)  Rex  it.  Amner,  a  Salk.  475. 

committee  was  afterwards  confirm-  and  see  Rex  1/.  Oswell,  a  Salk.  472. 

cd  by  the  sessions."    Rex  1/.  Justices  Haine's  case,  Comb.  ■286. 

of  Glamorgansliire,  5   Term  Rep.  (5)  Reg.  v.   Milverton,  7  Mod. 

a79-  10.     Where   an   order   of  sessions, 

(i)  Rex  'u.  Justice  of  Northamp-  quashing    an    order    of    removal, 

ton,  Cald.  30.     See  ;ilso  Rex  v.  Nat-  and   directing  the  party  to  be  sent 

land,  Burr.  S.C.  793.  to  the  parish  from  whence  he  was 

(2)  Rex  -y.  Bond,  2  Show.  503-  thereby  removed, was  quashed  inB.R. 
Anon.  Salk.  479.  as  to  the  direction  to  send  back  the 

(3)  Rex  <y.  Leverinpton,  Burr,  pauper,  and  confirmed  as  to  the  re- 
S.  C.  279.  2  BotT,  706.  ?\.  775.  mainder.  See  also  Honiton  t/.  South 
Codalraiu'  v,  St.  ^fcchsd's,  ib.  n.  a.  Bevertyn,  ante,  »3Q.     But,   where 
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May  altdr 
their  judg- 
ment  during 
the  sessions. 


Tlie  sessions  being  in  contemplation  of  law  all  but  oii6 
day,  the  justices  may  alter  their  judgment  at  any  time 
while  it  continues.  They  may,  therefore,  make  an  order 
to  vacate  a  former  one  made  during  the  same  sessions  ( i ). 
Thus,  after  quashing  an  order  of  removal,  they  may  su- 


"  two  ju5<ttces  of  peace.  &:c.  reciting, 
that  upon  hearing  the  parishioners 
of  Honiton,  Axminstcr,  and  CoUi- 
ton,  concerning  the  last  settlement 
of  one  Hurley,  (then  residing  in 
Honiton,)  it  appeared  to  them  that 
the  said  Hurley  was  last  legally 
settled  et  Axminster,  therefore  they 
ordered  him  to  be  removed  thither; 
from  which  order  Axminster  ap- 
pealed to  the  quarter  sessions, 
where  the  order  was  repealed  :  and 
the  sessions  further  ordered,  that 
the  said  Hurley  should  be  removed 
to  CoUiton,  as  being  legally  settled 
there;  but  the  order  did  not  recite 
that  CoUiton  was  heard  upon  the 
appeal.  And  now  it  was  moved  to 
quash  the  last  part  of  this  order  of 
sessions  ;  first  because  it  was  an  ori- 
ginal order  as  to  CoUiton,  and  so, 
they  are  deprived  of  an  appeal, 
which  is  given  by  the  statute  ;  and 
the  sessions  ought  only  to  have  va- 
cated the  first  order,  and  not  to 
have  made  any  order  upon  CoUiton ; 
for,  by  this  means,  CoUiton  is 
charged  without  any  remedy,  not- 
withstanding they  could  make  it 
appear,  that  Hurley  had  a  later  set- 
tlement in  any  other  parish  whatso- 
ever, for  that  this  order  of  sessions 
is  positive  upon  them.  Sed  non  al- 
locatur;   because    it   appears  that 


CoUiton  was  a  party  to  the  first 
order,  made  by  the  two  justices,  and 
so  by  consequence  to  the  appeal  ; 
wherefore  the  sessions  might  well 
settle  him  upon  them,  because,  by 
the  appeal,  CoUiton  was  befoie 
the  sessions;  secus,  if  CoUiton  had 
not  been  a  party  to  the  original  or- 
der, but  mere  strangers  ;  for  then 
the  sessions  could  not  charge  them, 
as  not  being  before  tlie  couit."  Rex 
V.  CoUiton,  Carth.  221.  Also  where 
two  justices  made  an  order  of  re- 
moval, from  which  order  the  pau- 
per appealed ;  and  the  sessions, 
without  expressly  vacating  the  order 
of  two  justices,  made  an  order  to 
return  the  pauper  to  the  parish  from 
which  he  was  removed.  It  was  ob- 
jected, that  the  authoiity  of  the 
sessions  extends  only  to  vacate  or 
affirm,  and  therefore,  that  this  was 
a  nev/and  original  order,  which  they 
had  nopowerto  make.  And Holt.C.J. 
was  of  that  opinion,  but  two  judges 
against  him  ;  for  that  the  sessions* 
order  does  vacate  the  order  of  two 
justices  by  implication,  and  th*t  is 
sufficient  in  this  case.  And  upon 
their  opinion  the  order  was  con- 
firmed. Rex  V.  Hartfield,  Carthi 
222. 

(i)  St.  Andrew's,  Holborn,  v.  St. 
Clement  Danes,  %  Saik.  495  • 


persede 
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persede  their  first  order,  and  make  a  new  one  to  confirm 
the  original  order.  ( 1 ) 

But,  in  such  a  case,  they  ought  to  set  the  first  wholly  But  not  at 
aside,  and  enter  up  the  last  as  the  only  order.     For  the  ^"^'t"  mT- 
eiFect  of  the  court's  setting  aside  the  first  is,  that  it  ceases  less  appeal 
to  be  an  order,  and   consequently  ought  not  to  be  re-  t°"["*"^ 
turned  to  the  court  of  king's  bench  as  an  order  vacated 
by  another  order,  but  should  be  annulled  and  made  no- 
thing (2).    The  justice's  power  expires  with  the  sessions, 
unless  continued  to  the  next  by  adjournment  ( 3 ).    Where 
an  order  of  removal,  therefore,  was  quashed  at  one  ses- 
sions, and  the  ensuing  sessions  made  an  order  of  review, 
and  quashed  the  order  of  the  former  sessions,  because 
made  by  surprise ;  the  court  of  king's  bench  were  of  opi- 
nion, that  the  order  of  review  must  be  quashed,  for  the 
justices  have  no  power  after  the  first  sessions.  (4) 

The  jurisdiction  of  the  sessions  over  poor's  rates  cor-  2.  Jurisdic- 
responds  in  most  respects  with  that  over  appeals  against  ^'.°"  °^  "^' 

^  ^  ^  *^^  o  sions  over 

removals.    Their  power  arises  out  of  the  appeal.     They  poor's  rates 
cannot,  therefore,  make  an  original  order  on  the  parish  ^^^^l^^ll^ 

(i)  Battersea  w.Westham,  jMod.  tinue  to  sit  during  the  whole  of  the 
396.  St.  Andrews,  Holborn,  v.  St.  sessions;  and.  if  the  second  order  is 
Clement  Danes,  a  Salk.  494.  ib.6Q6.  made  without  good  reason  to  war- 
6  Mod.  487.  S.  C.  Also,  in  a  recent  rant  it,  the  court  would,  in  all  pro- 
case,  when  a  certain  number  of  ma-  bability-jgrantan  information  against 
gistrates,  in  the  early  part  of  the  the  magistrates  who  concurred  in 
day,  appointed  a  person  surgeon  of  making  it. 

the  county  gaol :  and  another  set,        (a)  Per  Holt.  C.  J.    St.  Andrew'* 

in  a  subsequent  part  of  the  same  Holborn, i*.  St.  Clement  Danes,  ante, 

d8y,''appointed  another  person.  The  (i). 
court  of  king's  bench  held  the  latter         (3)  See  ante,  435. 
appointment  good,  and  the  former        (4)  Rex  nj.  Cuckfield,  a  Salk.  477. 

vacated.    Rex  v.  Justices  of  Gla-  Pridgeon's  case,  Cro.  Car.  341.  ante, 

morganshire.    This,  howeter,  is  a  285.  (a).    Road  v,   North-Bradley, 

very  dangerous  power  to  exercise,  a  Str.  11 68.    Rex  t;.  Michaelstone 

as  the  same  magistratcs^eldom  con-  Vedoes post.  459.(1). 
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officers  to  make  a  rate  ( i),  neither  can  their  orders  relate 
to  the  future  payment  of  rates.  (2) 

Further,  if  the  sessions  make  an  order  directing  two 
districts  of  the  same  parish  to  contribute  to  the  mainte- 
nance of  the  poor  of  the  entire  parish  in  certain  propor- 
tions, it  is  extra-judicial  and  void.  (3) 

Might  make       Prior  to  1 7  Geo.  11.  c.  3  8.  the  sessions  might  quash  the 

""riorto        old  rate  (4),  and  either  order  the  parish  officers  to  make 

17  Geo.  If.    a  new  one  (5),  or  do  it  themselves.  (6) 
c  .38. 

This  last  power  was  attended  with  much  inconvenience. 
The  facts  required  to  enable  the  justices  to  make  a  new 
rate  must  often  exceed  their  knowledge;  and  the  inqui- 
ries necessary  to  obtain  exact  information  took  more 
time  than  they  could  spare  (7).  Those  also  who  were 
^  aggrieved  by  such  a  rate,  had  no  opportunity  of  appealmg 
against  it.  (8) 

By  17  Geo.  To  remedy  these  inconveniences,  it  was  enacted  by 
deVThTor  17  Geo.  II.  that  if,  "  upon  appeal  from  the  whole  rate, 
ficers  to        It  gijall  be  found  necessary  to  quash  or  set  aside  the  same, 

«,ake  a  new   ^^^^^  ^^^  .^  ^^^^  ^^^^  ^^^^    ^^^  ^^.^  j^g^i^^S  shall,  and 

are  hereby  required  to  order  and  direct  the  churchwar- 
dens and  overseers  of  the  poor  to  make  a  new  one ;  and 
they  are  hereby  required  to  make  the  same  accordingly/* 

(I)  R«x  'V.  Aberford  East,  %  Ld.  (5)  Rex  t.  Aberford  East.  2  Ld. 

Raym.798.    Garret  't;.  Foot,  Comb.  Raym.  798.  ante,  (i). 

^  f6)Rex  V.  Audley,  a  Salk.  S'i'^- 

^\\   Rex   -v.  Wrexham  Regis,   i  Rex  ^.  Justices  of  Shrewsbury,  a  Str. 

Bott,ioi.Pl.ia6.  975.    .7  Geo  II.  c.  38.  s.  6. 

(3)  Rex  -v,  Newell,  4  Term  Rep.  (7)  Per  Ashhurst, J .  Rex  v.  Mad- 
^gg  dem,  I  Term  Rep.  615. 

(4)  Case  of  St.  Leonard's,  Shore-        ( 8)  Eod.  Jud.  ibid,  and  17  Geo.  II. 
^iltch,  Holt,  508.    17  Geo.  II.  c.3«.    C'38.  s.6. 
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SECT.    II. 

Of  Amendments  by  the  Court  of  Sessions, 

The  power  of  amending  orders  of  removal  by  the  ses-  i.  Of 
sions  is  given  by  5  Geo.  II.  c.  19.  which  enacts,  that  upon  oSers'of 
all  appeals  to  be  made  to  the  justices  of  the  peace,  at  their  removal. 

.  ,  .  .         .     ,  Power  given 

respective  general  or  quarter  sessions,  against  judgments  by  5  Geo.  11. 
or  orders  given  or  made  by  any  justices  of  the  peace,  the  ^-  ^9- 
justices,  at  any  general  or  quarter  sessions,  shall  "  cause 
any  defect  or  defects  of  form,  that  shall  be  found  in 
any  such  original  judgment  or  orders,  to  be  rectified  or 
amended,  without  any  cost  or  charge  to  the  parties-con- 
cerned ;  and  after  such  amendment  made,  shall  proceed 
to  hear,  examine,   and  consider  the  truth  and  merits  of  / 

aU  matters  concerning  such  original  judgments  or  or- 
ders," and  make  such  determination  thereon,  as  if  there 
had  not  been  such  defect  or  want  of  form  in  the  original 
proceeding. 

This  power  is  confined  entirely  to  the  amendment  of  Confined  to 
defects  or  mistakes  of  form,  which  appear  upon  the  face  "^»stakes  in 
of  the  order. 

The  inhabitants  of  Great  Bedwin  appealed  to  the  ses—  What  de- 
sions,  from  an  order  of  justices  beginning  thus,  "  Wilts,  amendable. 
to  wit.  To  the  churchwardens,  &c.  of  the  parish  of  Wil- 
cot,  and  to  the  churchwardens,  &c.  of  the  parish  of  Great 
Bedwin,  in  the  said  county."  And  it  states,  that  C.  M. 
and  his  family  have  dwelt  for  some  time  in  Wilcot,  under 
a  certificate  fi'om  Great  Bedwin ;  and  then  goes  on  thus, 
**  Now  the  said  C.  M.  being  reduced  to  great  poverty, 
lately  applied  to  the  churchwardens,  &c.  of  the  parish  of 
GG  2  Wilcot 
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Wilcot  aforesaid,  who  accordingly  did  relieve  him,"  and 
therefore  the  justices  remove  him  to  Great  Bedwin.   The 
sessions,  on  motion  on  behalf  of  the  parish  of  Wilcot, 
suggesting  defects  in  form,  and  praying  that  they  may 
be  amended,  pursuant  to  5  Geo.  II.  c.  1 9.  were  of  opi- 
nion that  the  original  order  was  amendable  by  the  act ; 
for  it  appears  to  them,  on  due  examination  upon  oath, 
that  the  said  order  w^as  really  and  truly  made  by  the  two 
justices,  on  the  complaint  of  the  churchwardens,  &c.  of 
Wilcot,    in   due  manner  made  to  them  on  that  behalf, 
"  that  the  said  C.  M.  his  wife  and  children,  are  actually 
become  chargeable  to  Wilcot;"  but  that  the  omitting  to 
mention  it  was  a  mere  mistake  in  drawing  up  the  order; 
that  it  doth  also  appear  to  this  court,  that  the  said  G.  H. 
and  J.  S.  were,  at  the  time  of  the  making  the  said  order, 
two  of  his  majesty's  justices  of  the  peace  for  the  said 
county  of  Wilts,   and  one  of  them  of  the  quorum,    and 
that  the  omitting  to  mention  the  same  was  also  a  mere 
mistake  in  drawing  up  the  said  order;  and  that  the  said 
defects  were  amended  in  court.      Lee,  C.J. — The  act 
directs  that  the  sessions  shall  amend  defects  in  form,  and 
afterwards  proceed  on  the  merits  :  one  would  think  that 
this  meant  defects,  or  mistakes  appearing  upon  the  face 
of  the  order,  mere  defects  Or  wants  of  form.     But  some 
of  these  matters  hei'e  amended  seem  to  be  merits ;   as  the 
adding,  "  upon  complaint  of  the  overseers  of  the  parish 
from  whence  the  paupers  were  removed,"  without  which 
complaint  the  justices  have  no  jurisdiction  (i).     Then 
what  can  be  more  of  the  merits,  than  the  certificate  man's 
having  become  actuaUy  chargeable  (2).      Now  the  two 
justices  have  not  adjudged  that ;  they  only  say,  that  he 
applied  to  the  overseers,  and  was  relieved  by  them,  but 
it  does  not  appear  that  it  was  at  the  parish  expence  (3). 


<i)  Ante,  i9».  (a).     .  (i)  Ante,  j 7 7. 

(2)  Ante,  175..  jb.  I94«(a).  ib.  1^8. 

If 
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If  there  be  any  opposition  between  form  and  merits,  these 
matters  must  be  merits.  As  to  their  being  justices  of 
the  county,  a  plain  reference  to  the  margin  is  sufficient ; 
yet. this  is  uncertain  as  it  is  word«d,  to  which  of  the  two 
parishes  the  words  "  in  the  smd  county"  relate ;  they 
were  both  in  Wiltshire  ( i ).  The  allowing  such  amend- 
ments as  these  to  be  within  the  true  construction  of  this 
statute,  would  throw  the  determinations  of  all  cases  of 
this  sort  into  the  hands  of  the  sessions.  The  other  judges 
concurred ;  and  Mr.  Justice  Wright  added,  that  the  ses- 
sions cannot  amend  any  thing  which  requires  examina- 
tion ;  and  the  orders  were  quashed.  (2) 

It  appears  from  this  and  other  cases,  that  all  averments  statements 
necessary  to  shew  the  magistrate's  jurisdiction,  to  make  t  j^ma^'ers 
the  order  in  question,  are  matters  of  substance,  andean-  of  substance, 
not  be  amended  under  this  statute.     Such  as,  if  they  do  amendable. 
not  clearly  state  themselves  to  be  justices  for  that  county 
in  which  the  place  from  whence  the  paupers  are  removed 
is  situate.  ( 3 ) 


(i)  Ante,  19a,  et  seq. 

(2)  Rex  V.  Great  Bedwinj  Burr. 
S.  C.  163.  Lord  Kenyon,  C.J.  ob- 
served upon  this  case :  "  It  is  now  too 
late  to  discuss,  whether  or  not  the 
court  of  quarter  sessions  could  amend 
in  this  case.  It  has  been  decided  in 
Rex  -v.  Great  Bedwin,  that  the  ses- 
sions can  only  amend  mere  defects  or 
wants  of  form.  I  verily  believe  that 
if  the  legislature  had  been  asked  what 
was  their  intention,  when  they  passed 
the  statute  5  Geo.  II.  c.  19.  they  would 
have  said  they  meant,  that  if  upon  in- 
quiry it  appeared  that  the  pauper  had 
been  removed  to  his  proper  parish, 
tke  sessions  should  have  power  to  cor- 


rect all  defects  in  the  orders;  but 
the  decision  to  which  I  before  .Jluded, 
was  made  ten  years  after  the  passmg 
of  the  act;  and  at  the  time  when 
Lord  C.  J.  Lee,  who  was  peculiarly 
converisant  in  sessions  law,  presided 
here.  And  though  I  lament  that 
that  decision  was  made,  hei.ause  it  ren- 
ders the  st.itute  of  little  avail,  yet  it 
has  been  acted  upon  ever  since,  and 
it  is  of  importance  to  adhere  to  deter- 
minations respecting  sertlements." 
Rex  -v.  Chilvers  Coton,  8  Term  Rep. 
178. 

(3)  Rex  V.  Stenney,  ante,  190.  (i). 
Rex  V.  Chilvers  Coton,  ib.  Kex  v. 
Moor  Critcheil,  ib.  &c. 
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Mistake  But  where  an  order  of  removal  was  made,  from  the  pa- 

pauper  to"be  ^'^^^  ^^  Luggershall  to  the  parish  of  Harrow,  upon  an 
removed  to    adjudication  that  the  settlement  was  in  Luggershall,  and 
complaining  thejustices  Ordered  the  paupers  to  be  carried  to  Harrow. 
maybe         Upon  appeal,   the  sessions   confirmed  this  order,  and 
amended  it,  by  striking  out  Luggershall  and  inserting 
Harrow.     It  was  moved  to  quash  these  orders,  for  that 
the  judgment  being  defective,  cannot  be  altered.     But 
the  court  seemed  to  be  of  opinion,  that  it  was  only  a  de- 
fect in  form,  being  a  mistake  of  the  clerk,  who  filled  up 
the  blank  order  with  the  name  of  Luggershall  instead  of 
Harrow ;  but  they  granted  a  rule  to  shew  cause,  and  in 
the  Trinity  term  following,  the  order  of  sessions  was 
Confirmed  by  consent.  ( i ) 

Power  to  rpj^g  power  of  the  sessions  to  amend  rates,  extends  be- 

amend  rates  ^ 

extends  to     yond  matters  of  form. 

matter  of 
substance. 

17  Geo.  II.  By  I  ^  Geo.  II.  c.  38.  s.  6.  and  indeed  by  43  Eliz.  (2), 
thejustices,  where  they  see  just  cause  to  give  rehef,  are 
required  to  amend  the  rate,  in  such  manner  only  as  should 
be  necessary  for  giving  relief,  without  altering  such  rate 
or  assessments,  with  respect  to  other  persons  mentioned 
in  the  same. 

a.  Species         g^^  ^^  amendments  of  rates  were  confined  to  two 

of  amend-  ^    „  „ 

ment  prior  cases,  prior  to  4 1  Gco.  III.  c.  23.     I  St,  Mere  detects  ot 

\\h\!iT  form  under  5  Geo.  11.  c.  19.     2d,  Where  the  appellant, 

Ifanomis.  being  Overcharged,  might  be  rcduccd  (3).     Where  the 

rite/no  ^  uamcs,  therefore,  of  one  or  more  persons  were  omitted  in 

amendment. 

(i)  Rex  V.  Harrow  on  the  Hill,        (3)  Rexi/.Cheshunt,  zTerm  Rep. 
ft  Bott.  706.  PI.  773-  ^*3- 

(a)  Case  of  St.  Leonard's  Shore- 
dhch,  Holt,  508,  ^ 

a  rate 
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a  rate,  which  ought  to  have  been  inserted  (i),  or  persons 
were  under-rated,  which  is  an  omission  of  property,  the 
rate  must  have  been  quashed;  for  the  due  proportion  ot 
every  other  person  rated  was  thereby  affected ;  and  as 
they  could  not  be  concluded  by  proceedings  to  which  they 
were  no  parties,  it  became  necessary  to  regulate  the  pro- 
portional assessment  of  the  parish  by  a  new  rate. 

But  the  law  is  altered  by  41  Geo.  III.  c.23.  s.  6.  which  P-rof^^ 
requires,  that  persons  appealing,  because  any  other  per-  jy  41  Geo. 
son  is  rated  or  omittted  to  be  rated,  or  because  any  other      •  •  3» 
person  is  rated  for  any  greater  or  less  sum  than  they 
ought  to  be,  or  for  any  other  cause  that  may  require  any 
alteration  in  the  rate,  with  respect  to  any  other  person, 
shaU  give  notice  to  the  persons  interested  in  the  event  ot 
such  appeal,  who  may  appear  and  be  heard  if  they  think 
fit.     It  farther  provides,  that  the  majority  of  juftices  may 
order  the  names  of  such  persons  to  be  inserted  and  rated 
at  any  sum,  and  that  of  others  to  be  struck  out,  or  the 
sum  at  which  they  are  rated  altered,  in  such  manner  as 
they  shall  think  right. 

The  true  principle  to  regulate  the  amendment,  or  Pnnc^e  of 
quashing  of  rates,  so  far  as  it  can  be  laid  down  m  the  under  that 
abstract,  where  a  good  deal  nmst  depend  upon  the  pe-  ^«- 
culiar  circumstances  of  each  case,  seems  to  be,  whether 
the  amendments  sought  to  be  introduced  are  such  as     - 
must  essentially  alter  its  proportion  and  character,  so  as 
rather  to  render  it  a  new  than  an  amended  rate.  If  they 
cannot  have  this  effect,  the  magistrates  should  amend; 

(i)  Rex  V.  Maddern,  i  Term  2634.  and  of  Lord  Mansfield,  C.  J. 
Rep.  625.  Rex  ^.  St.  Agnes,  3  Term  Rex  n,.  Ringwood,  Cowp.  37^6.  are 
Rep.  480.  Rex  a,.  Darlington,  6  contra.  But  these  ophiions  are  ad- 
Term  Rep.  468.  ace.  The  opinion  of  verted  to,  and  noticed  as  being  over- 
Aston,  J.  in  Rex  1/.  Whitney,  5  Burr,  ruled  in  Rex  'v.  Darlington,  supra. 

G  G  4  ♦  ^^^ 
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but  otherwise,  as  they  are   expressly  prohibited  from 
making  a  new  rate,  they  ought  to  quash. 

Instances  Thus,  if  the  ground  of  complaint  is,  that  personal  pro- 

where  rates  p^^ty  jg  altogether  omitted  ( I ) ;  or,  that  the  real  estate 
quashed.  is  taxed  ten  times  more  in  proportion  than  the  per- 
sonal (2) ;  or,  that  the  rate  is  made  upon  a  principle 
altogether  erroneous  (3);  or,  that  a  large  portion  of 
property  is  omitted,  and  it  does  not  clearly  appear  what 
persons  ought  to  be  rated  for  it  (4) ;  these  seem  cases  in 
which  the  rate  9|ight  to  be  quashed.  Because  otherwise, 
the  sessions  must  examine  into  the  circumstances  of 
every  person  in  the  parish,  in  order  to  render  the  rate 
perfect,  and  so  make  one  altogether  new,  which  they  are 
forbidden  to  do  by  17  Geo.  11.  c.  38. 


SECT.  III. 

Of  stating  a  Case  for  the  Opinion  of  the  Court  of  King^s 
Bench. 

Sessions  not     '  The  justices  are  not  bound  to  state  in  their  judgment 
bound  to       ^jjg  reasons  upon  which  it  is  founded  any  more  than 

state  their  \     .  ^ 

reasons.        other  Gourts  :  It  must  be  collected  from  the  record  (5). 

They  need  not  set  forth,  therefore,  whether  they  quash 

But  if  they   an  order  upon  the  form  or  the  merits  (6);  but  if  they 

give  a  bad 

(1)  See  Rex -y.  Dursley,    6  Term         (4)  Rex  ■t'.  Aberavon,  Mich.    45 
Rep.  53.  and  the  case  of  St.  Leo-     Geo.  III.  ante,  431. 

nard's  Shoreditch,  Holt,  508.  (5)    South   Cadbury    nj,    Br.iddon, 

(2)  lb.  a  Salk.  607.    Rex  x;.  Audley,  a  Salk. 

(3)  Rex  v.  Sandwich,  Doug.  j6a.     526. 

Cald.  105.  S.  C.     But  these    cases         (6)  South    Cadbury    'v.    Braddon, 
were  prior  to  41  Geo.  III.  c.  13.  and    ante,  (5).     But  that  they  ought  to  do 
»  are  only  put  by  way  of  examples,  Jind     so,  see  post,  ^il^' 


not  as  judicial  determinations. 


gl^« 
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give  a  reason  which  is  a  bad  one,  the  court  must  take  ij^son, 

O  ^  Jd.  K.  Will 

notice  of  it,  and  quash  their  order.  ( i )  quash. 

It  has  been  shown,  that  no  bill  of  exception  lies  against  Cannot  be 
the  justice's  determination  (2) ;  neither  can  they  be  com-  ""^^J^^^^ 
pelled  to  state  a  special  case  for  the  opinion  of  the  court  case. 
of  king's  bench,  because  a  case  must  always  depend  upon 
particular  facts,  which  it  is  the  exclusive  province  of  the 
sessions  to  find.  (3) 

On  appeal  from  an  order  of  removal,  the  sessions  con- 
firmed the  order,  but  refused  to  state  a  special  case. 
The  counsel  for  Oulton,  the  appellant  parish,  excepted 
against  their  refusing  to  state  the  case  specially,  and  the 
exception  was  returned  into   B.  R.  together  with  the 
orders.     The   court  refused  to  grant  a  rule  to    shew 
cause  for  quashing  these  orders,   because  they  can  take 
notice  of  nothing  but  what  was  contained  in  the  order. 
The  counsel  for  Oulton  then  obtained  a  rule  to  shew  No  amend- 
cause  why  the  return  should  not  be  amended,  and  the  "J^^JJ  °J 
state  of  the  case  inserted  by  the  clerk  of  the  peace  in  the  peace's  re- 
body  of  the  order  of  sessions.     On  shewing  cause,  the  ou't"sersion's 
clerk  of  the  peace's  counsel  had  no  objection,  if  the  court  consent. 


(i)  Rex  'u.  Audley,  ante,  456.  (j). 
and  see  Rexi;.  Browne,  ante,  ^73.  (3). 
See  also  Rex  v.  Gayer,  i  Burr.  245. 
ante.  Vol.  i.  53. 

(2)  Rex  V.  Preston,  ante,  443.  (4). 

(  3)  "  To  be  sure  it  is  a  thing  very 
much  to  be  censured  and  discommend- 
ed, when  an  inferior  jurisdiction  en- 
deavours to  preclude  the  parties  from 
applying  to  a  superior  jurisdiction." 
Per  Lord  Hardwicke,  C.  J.  Rex  v. 
Oulton,  Burr.  S.  C.  64*  S.  P.  Per 
Dennison,  J.  Rex  v.  Mayfield,  Burr. 
S.  C.  453.  But  in  determining  on 
the  propriety  of  granting  or  refusing 
a  case,  the  justices  should  be  guided 
by  the  consideration,  whether  fhe 
•[uwtion  involves  any  difficult  point  of 


law ;  for  though,  as  Lord  Hardwicke 
says,  it  is  censurable  in  an  inferior  ju- 
risdiction, to  endeavour  to  preclude  the 
parties  from  applying  to  a  superior  ju- 
risdiction ;  they  are  not  through  ill- 
founded  fear  of  such  a  censure,  to 
suffer  parties  to  run  into  unnecessary 
expence,  where  there  is  little  probabi- 
lity that  the  superior  court  will  alter 
their  determination.  A  similar  ob- 
servation has  not  unfrequently  been 
made  of  late  years,  by  the  judges  of 
the  K.  B.  on  some  cases  which  have 
been  brought  before  them.  Though 
the  court  of  quarter  sessions  refuse  to 
grant  a  case,  the  parties  may  bring  up 
the  order  by  certiorari  for  any  defect 
apparent  on  the  face  thereof. 

thought 
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thought  he  might  do  it.  But  the  respondents  contended, 
that  the  return  was  perfect,  and  opposed  the  rule.  Lord 
Hardwicke — I  do  not  see  what  it  is  possible  for  the  court 
to  do  in  this  case  without  consent.  Here  is  no  consent ; 
so  far  from  it,  that,  on  the  contrary,  the  parish  con- 
cerned in  interest  opposes  it.  Here  is  an  order  of  re- 
moval made  by  two  justices ;  an  appeal  therefrom ;  and 
a  general  order  on  that  appeal,  for  confirmation  of  the 
order  of  two  justices.  The  counsel  at  sessions  except  to 
the  order  of  sessions  in  the  words  of  a  bill  of  exception, 
and  state  the  fact.  If  the  fact  be  true,  the  ground  of 
the  exception  is  right ;  but  the  exception  sets  forth,  that 
the  court  of  sessions  refuse  to  state  the  matter  specially. 
How  then  shall  we  do  this  that  is  now  desired  of  us  with- 
out their  consent,  even  though  the  clerk  of  the  peace 
should  consent  ?  It  does  not  appear  to  us  that  the  fact 
alledged  is  true;  it  is  only  the  allegation  of  counsel,  or 
perhaps  there  might  be  evidence  given  of  it,  and  the 
sessions  might  not  believe  the  evidence.  Page,  J. — I  do 
not  know  that  this  court  ever  inquires  into  the  facts  upon 
which  the  justices  have  determined ;  and  they  themselves 
have  stated  none,  but  have  adjudged  generally.  ( i ) 

Sessions  g^|.  jf  ^^  sessions  entertain  any  doubt  upon  a  point 

may  state  ^  j  r  r 

a  case,  or  of  law,  they  may  either  refer  the  matter  to  the  judge  of 
judge  ^of  assize  for  his  opinion,  or  state  a  case  for  the  determina- 
assize.  tion  of  the  court  of  king's  bench,  and  this  without  the 

consent  of  the  parties.  (2) 

Refer  a  «  The  sessions  do  not  always  refer  the  whole  case  to 

fudgVof^  the  judge  of  assize:  sometimes  they  refer  only  a  parti- 
assiae.  cular  point,  and  reserve  the  final  determination  of  the 

whole  matter  to  themselves."  (3) 

(i)  Rex   V.  Oulton,  Burr.  S.  C.         (3)  Per  Probyn,  Rex  1/.  Tedford, 

64,  ante,  457.  (3).  Burr.  S.  C.  57.     But  see  Lord  Hard- 

(a)    Rex  v.  Justices  of    Sussex,    wicke,  C.  J.  ib. 
»  Bott,  74J.  PI.  835. 

16  And 
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^nd  no  other  sessions  has  power  to  grant  a  case  but 
that  before  which  the  appeal  is  decided  and  judgment 
given. (I) 

But  it  is  now  more  usual  to  obtain  the  decision  of  Manner  of 

,  .  .  •    1  rm  •      •      stating  a  spe- 

the  superior  court,  by  statmg  a  special  case.  This  is  cial  case. 
commonly  settled,  and  signed  by  the  junior  counsel  on 
each  side.  If  any  diiference  arises  between  them  upon 
the  statement  of  facts,  reference  is  had  to  the  chairman's 
notes,  to  ascertain  them.  But  a  fact  may  be  so  impor- 
tant or  doubtful,  as  to  require  that  it  shall  be  specifically 
found  by  the  bench,  as  other  justices  may  differ  from 
the  chairman  with  respect  to  it.  If  the  counsel  cannot 
agree  upon  a  case,    the  chairman  may,  with  the  con-    • 


(i)  By  an  order  of  two  justices, 
William  Thomns  and  Mary  his  wife 
were  removed  from  the  parish  of  Mi- 
chaelstone  Vedoes,  to  the  parish  of 
Koedhermeer  both  in  the  county  of 
Monmouth. 

An  appeal  against  this  order  came 
on  to  be  tried  at  the  last  Easter  sessions 
for  the  said  county,  wlien  the  Court 
was  of  opinion  that  the  paupers  were 
settled  in  Michaektone  Vedoes  and 
quashed  the  order  of  removal.  A  case 
was  then  applied  for,  but  not  granted, 
and  an  unconditional  order  for  quash- 
ing the  order  of  removal  was  entered 
and  remained  in  the  records  of  the 
sessions.  At  the  following  Midsum- 
mer sessions  the  respondents  again 
moved  that  a  case  should  be  stated  for 
the  opinion  of  the  court  of  king's 
bench  in  this  appeal,  on  the  ground 
that  the  sessions  were  mistaken  in 
point  of  law  in  holding  the  settlement 
of  the  paupers  to  be  in  Michaelstone 
Vedoes.    The  sessions  now  made  an 


order  that  such  a  cise  should  be  stated 
and  signed  by  the  chairman;  and  a 
certiorari  was  lodged  at  the  Michael- 
mas sessions  to  remove  these  several 
orders. 

Campbell  obtained  a  rule  to  shew 
cause  why  this  certiorari  should  not  be 
quashed  quia  impro'vide  cmana-vit ; 
against  which  Money  shewed  cause, 
contending  that  the  sessions  might  at 
any  time  state  a  case  for  the  opinion 
cf  the  court  of  king's  bench.  But 
Lord  EUenborough  and  Le  Blanc, 
Bayley  and  Dampier,  Justices,  vrere 
clearly  of  opinion  that  the  magistrates 
had  exceeded  their  jurisdiction  at  the 
Midsummer  sessions,  and  had  then 
no  power  to  grant  a  case  or  in  any 
respect  to  controul  or  qualify  the 
absolute  order  made  at  the  Easter  ses- 
sions for  quashing  the  order  cf  re- 
ir.oval.  Rule  absolute. 

Rex  f/. Michaelstone  Vedoes,  Mich. 
54  Geo.  III.  Ex  Relatione  Mr. 
Oampbell. 


currence 
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currence  of  the  majority  of  justices,  state  and  sign  one 
himsel£ 

No  partlcu-       There  is  no  certain  form  of  submitting  a  case  by  the 

larform  of 
stating  a 


sessions  to  the  judgment  of  the  court  of  king's  bench.  ( i ) 


case. 


Mu;5t  state  The  justices  of  sessions  are  judges  of  the  fact,  and  the 
facts  and  not  ^ourt  of  king's  bench  are  judges  of  the  law  upon  the  facts, 
though  not  of  the  facts  themselves  (2).  A  case,  there- 
fore, must  state  facts  and  not  evidence.  By  this  is 
meant,  that  they  must  draw  their  own  conclusion  upon 
what  is  asserted  by  the  witnesses,  and  state  that  con- 
clusion as  the  fact,  instead  of  the  evidence  upon  which' 
it  is  founded ;  otherwise  the  court,  where  it  is  material 
to  the  question  before  them,  will  send  the  case  down  to 
be  better  stated.  (3) 

Instances  of      Thus  the  place  of  a  birth  is  a  fact  which  must  be 
facts  which   found,  where  a  settlement  may  turn  upon  it  (4).     As 

must  be  ,         '  ,      -  ,  ,        -  -*'.  .         -  ^  ^^:_    , 

stated.  also,  whether  there  has  been  a  hiring  tor  a  year,  11  that 
be  material  to  the  pauper's  settlement  (5).  So,  in  a 
question  upon  the  vaUdity  of  a  settlement  by  inden- 
tures of  apprenticeship,  if  it  be  not  stated  that  the  in- 
dentures are  not  stamped  with  a  6d.  stamp,  that  fact 
cannot  come  before  the  court,  for  they  cannot  take  no- 
tice of  any  thing  but  what  is  strictly  before  them  by  the 
order  (6).  So,  whether  a  master  give  a  particular  con- 
sent to  his  apprentice  to  serve  a  third  person,  is  a  fact 
which  the  justices  should  find,  and  not  state  evidence 
of  it  (7).      They  mwst  also  state    in  what  parish  or 

(i)  Per  Lord   Hardwicke,    C.  J.  (6)  Rex   v.    St.  Peter's    Chester, 

Rex  v.Tedford,  ante,  438.(3).  x  Eott,  544.    PL  745-   ante.    Vol.  i. 

{^)  Eod.  Jud.  ibid.  461.  {%). 

(3)  Rex  v.  Martley,  Burr.  S.  C.  (7)  Per  Lord  Kenyon,  C.  J.    Rex 

110.  v.  Shebbear,  i  East,  73.  ante,  Vol.  i. 


(4)  lb.  J04.  (1). 

(5)  Rex  -v.  Bray,  Burr,  S.  C.  682. 
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township  the  place  of  the  pauper's  residence  is   situ- 
ate, (i) 

Likewise,  upon  a  question  of  settlement  by  estate,  the 
sessions  ought  to  find  whether  it  is  a  gift  or  a  pur- 
chase (2).  And  in  one  respecting  a  settlement  by  being 
rated,  they  should  set  forth  as  a  fact,  whether  the  land- 
lord or  tenant  is  rated.  (3) 

Fraud  is  a  fa6l  which  the  sessions  must  expressly  find;  Fraud  must 
it  is  not  enough  to  state  such  evidence  as  would  be  suf-  ^  fact, 
ficient  to  induce  the  superior  court  to  conclude  that  it 
.did  exist  in  the  case.  Thus,  it  must  be  specifically 
found  that  the  renting  a  tenement  at  lol.  per  an" 
num  was  fraudulent  (4) ;  or,  that  a  pauper  was  fraudu- 
lently eje6led  from  premises,  in  order  to  prevent  his  gain- 
ing a  settlement  by  residing  there  forty  days  (5) ;  or  that 
a  certificate  was  fraudulently  granted  (6) ;  for  the  court 
of  king's  bench  will  not  infer  it,  however  flrong  the  cir- 
cumstances which  are  stated  may  be  to  warrant  such  a 
conclusion. 


(i)  Rex  V.  Friendsbury,  Burr.  S.  forth.  For  the  sessions  cannot  submits 

C^  644.  a  question  t»  the  judges  upon    the 

(a)  Per  BuUer,  J.  Rexv.Warbhng-  weight  of   evidence.      See   Rex  v. 

ton,  I  Term  Rep.  ^41.  zBott,  495.  Llanwinio,  4  Term  Rep.  371.  posjt. 

P1.5ia.  ante,  94.  (i).  463.(3)- 

(3)    Rex  'V.    Rainham,    5  Term  (4)  Rex  -v.  Weston,  a  Str.  iij6. 

Rep.   a40.    a  Bott,  741.    PI.  830.  ante,  4a.  (i).  S.  C.    by  the  nara«  of 

It  is  not  meant  by  this,  and  the  fore^  Rex  'v.  Kirton,  and  see  the  opinion 

going  instances,    that  these  circum-  of  BuUer,  J.     Rex  v.  FiUongley  i 

stances  must  be  stated  in  every  case  of  Term  Rep.  458.  ante,  5.  (x).  Rex  v. 

settlement  of  that  particular  kind  in  St.  Margarft's  in  LincoUi,  Burr.  S.C. 

which  they  may  occur;  but,  that  when  7a8. 

they  have  a  necessary  relation  to  the  (5)  Rex  v.  Llanbedergoch,  7  Terrp 

point  in  difference,  the  justices  should  Rep.  105.  ante,  54.  (3). 

state  them  as  facts,  instead  of  leav-  (6)  Rex  f ,  Tamworth,  Burr.  S.  C. 

ing  it  to  the  court  of  K.  B.  to  infer  770. 
tkem  81  conclusions  from  what  is  set 
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Fraud  cog-        Likewise,  in  examining  these  questions,  "  the  justices 

so^ar^as're-  ^^^  ^^7  *^  Consider  concerning  frauds  which  regard  the 

spectsthe      parish  (in  order-  to  gain  a  settlement  in  it).      They  are 

not  to  inquire  concerning  fraud  between  the  parties ;  that 

would  make  them  a  court  of  chancery."(i) 

B.  R.  how         If  the  sessions  find  the  fact  of  fraud  generally,  the 
bTa  general  court  are  bound  by  the  finding.  (2) 

finding  of 

Thus,  where  the  sessions,  in  a  case  stated  for  the  opi- 
nion of  the  court  of  king's  bench,  found  the  taking  of  a 
tenement  in  H.  to  be  fraudulent,  and  that  it  did  not 
amount  in  the  whole  to  lol.  a  year,  but  referred  the 
question  whether  the  pauper  gained  a  settlement  in  H. 
notwithstanding  the  fraud;  the  parish  of  L.  (in  which  he 
was  previously  settled)  not  being  privy  to  the  fraud,  and 
there  being  contradictory  evidence  as  to  the  value.  The 
court  thought,  that  the  conclusion  drawn  by  the  justices 
was  decisive ;  for  they  expressly  state,  "  that  it  was  a 
fraudulent  takings  and  that  it  did  not  amount  in  the  whole 
to  lol.  a-year."  (3) 

B.R.  may        But  where  the  sessions  stated  in  a  case  the  facts  under 

determine     ^hich  a  purchasaof  a  tenement  was  made  for  39I.,  and 

conclusion     concluded  their  case  thus :  "  this  court  doth  declare  and 

the^facfs  are  ^^j^^g^'  ^^^  ^^  purchase  made  by  Gill  {i,  e.  that  before 

stated.         stated)  was  fraudulent,  and  that  the  settlement  of  Gill, 

&c.  was  at  Tedford  (the  parish  in  which  he  was  settled 

previous  to  the  purchase),  but  the  parishioners  of  T.  are 

no  ways  concerned  in  the  said  fraud."    Per  Lord  Hard- 


(i)  Per  Lord  Hardwicke,   C.  J.  (3)  Rex    v,  Llanwinio,   4  Term 

Rex  -v.  Tedford,  ante,  458.  (3).  Rep.  373.    a  Bott,  741.    PI.  829. 

•    (a)  Per   Lord  Hardwicke,   C.  J.  See  also  Rex  v.  St.  Nicholas  in  Har- 

Rex  V, Tedford,  ante,  (i).  Per  Buller,  wich,  Burr.  S.  C.  171. 
J.  Rex  V.  Fillongley,  ante,  461.  (4). 

wicke, 
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wicke,  C.J. — "  The  justices  are  judges  of  the  fact,  and 
they  may  judge  of  the  fraud  arising  from  the  fact ;  but 
we  judge  of  the  law  upon  the  fact,  though  not  of  the 
facts  themselves.  If  they  had  generally  found  the  fraud, 
we  might  have  been  bound  by  such  a  general  finding : 
hut  when  they  state  the  facts  particularly^  the  matter  is  as 
much  open  for  our  determination  upon  it  as  it  is  for  theirs^^ 
The  court  afterwards  quashed  the  order,  being  of  opinion 
that  the  purchase  was  not  fraudulent.  ( i ) 

In  a  case  stated  upon  a  rate,  the  court  held  themselves  B.R.  con- 
concluded,  by  its  being  found  as  a  fact  by  the  sessions,   g-onffindT 
that  the  appellant  was  occupier  of  the  property  in  ques-  fact. 
lion.  (2) 

In  a  case  sent  up  for  the  court's  determination,  whether 
the  landlord  or  his  tenant  was  the  person  rated,  the 
sessions  set  forth  all  the  facts ;  and  also  stated,  that,  in 
their  opinion,  the  landlord  was  intended  to  be  rated. 
The  court  of  king's  bench  were  of  opinion  that  this  was 
a  fact,  which  ought  always  to  be  found  by  the  justices 
(3),  and  being  so  found  in  this  case,  held  itself  thereby 
concluded  from  entering  into  the  question.  (4) 

That  court  decided  likewise  that  it  was  concluded  upon 
the  question,  whether  the  governor  of  a  workhouse  was  a 
public  annual  office,  by  the  sessions  having  found  it  to 
be  so.  {5) 

(i)  Rex  'E'.Tedford,  ante,  464.  (i).  (z)  Rex  <w.,Hurdis,  3  Term  Rep. 

In  this  case,  the  court  did  not  pre-  497.  ante,  vol.  i.  175. 

sttme  fraud,  but  determined  that  the  (3)  See  Rex  v.  Rainham,  5  Term 

sessions  were  not  warranted  by  the  Rep.  ^40. 

facts  of  the  case,  in  drawing  the  con-  (4)  Rex  v,  Folkstone,    3  Term 

elusion,  that  the  purchase  was  frau-  Rep.  505. 

dwlent.    See  also  the  opinion  of  the  (5)  Rex  v.  Ilminster,  ante,  Vol.  i. 

judges,  Rex  v.  St.  Nicholas  in  Har-  554. 
wich,  Burr.  S.C.  171. 

"  1» 


464  Q^  stating  a  Case 

Case  shall  be  "  ^^  general,  where  a  case  is  specially  stated,  that  case 
presumed  in  is  taken  to  contain  the  full  reason  of  the  determination 
ira^flli^  made  by  the  sessions ;  and  therefore,  if  the  court  hold 
statement,  those  reasons  to  be  ill,  they  will  quash  the  order  of 
sessions."  { i ) 

Must  state  The  justices  should,  therefore,  not  only  state  all  the 
ca  sc!^^"^  facts  which  they  consider  necessary  to  enable  that  court  of 
king's  bench  to  form  an  opinion  upon  the  point  of  law, 
respecting  which  they  want  information  (2),  but  they 
should  likewise  set  forth  all  those  which  are  material  and 
were  proved  before  them,  that  it  may  be  a  true  state  of  the 
case  (3).  For  the  inferior  court  cannot  apply  to  the  su- 
perior for  its  advice  upon  speculative  points  of  law,  but 
should  confine  themselves  to  such  as  are  necessary  to 
determine  the  appeal  before  them. 


Instances  in  Thus,  upon  an  appeal,  because  personal  property  was 
upon  a  rate,  not  rated,  a  case  was  stated,  omitting  by  consent  of 
counsel,  the  fact  of  usage  in  the  parish  as  to  rating  it, 
in  order  to  bring  the  general  question  of  its  rateability 
before  the  court.  But  the  judges,  who  were  at  that 
time  of  opinion  that  the  circumstance  of  parochial 
usage  was  material  in  deciding  the  particular  case,  de- 
clared, that  the  sessions  and  counsel  had  no  right 
to  waive  stating  it,  and  ordered  the  case  to  be  re- 
ferred back  to  the  sessions,  fcwr  the  purpose  of  finding 
this  fact,  (4) 


Statement         g^t  the  Statement  of  an  immaterial  or  irrelevant  fact 

of  irrelevant       .,,  ,  r.  i      .  t  i 

facts  sur.     Will  not  prcYent  the  court  from  deciding  upon  the  merits 

plusage. 

(i )  Per  Lee  and  Page,  Js.  Rex  v.  (3)  See  the  opiaion  of  Lord  Hard- 

Tedford,  ante,  458.  (3).  wicke,  C.  J.  Rex  w.Tedford,  ante,  (i). 

(a)  See  Rex  a;.  Dursley,  6  Tejm  (4)  Rex  •y,  FrancisHiU,Cowp,6i3. 

Rep.  53.  I  Bptt,  189.  PI.  a8o.  i  Bott,  a;^.  PI  %t^, 

of 


for  the  Opinion  of  the  Court  of  King' s  Bench.  4^5 

of  a  case  (i) ;  and  they  seem  never  to  have  remitted  one  b.  r.  does 
back  to  the  sessions,  in  order  to  find  the  fact  of  fraud,  "°^  ^emit  to 

'  '    have  fraud 

however  pregnant  such  a  conclusion  might  be  on  the  found. 
evidence  stated.  (2) 


SECT.   IV. 

Cff  the  Form  of  the  Order  or  Judgment  upon  the  Appeal, 

If  a  particular  jurisdiction  does  not  shew  the  matter  (3)  Order  mutt 
to  be  within  their  authority,  it  must  be  concluded  to  be  ^^^^-l  .®^^"' 

out  of  it.  (4)  diction. 

The  sessions  must,  therefore,  set  forth  in  their  orders 
upon  matters  of  appeal,  as  well  as  in  other  cases,  suffix 
cient  facts  to  shew  a  jurisdiction. 

The  caption,  or  title  (5),  muft  consequently  state  the  FormQfthf 
sessions  at  which  the  order  is  made,  and  that  is  held  in  caption, 
and  for  the  county  (6).     Also,  whether  it  is  a  general, 


(i)  Rex  V.  Minchin  Hampton,  which  he  enters  in  the  records  of 

3  Burr.   1.310.  a  case  upon  a  rate,  the  session,     He  niukes one  general 

Rex  -L-.  MiddIc?oy,  %  Term  Rep.  41.  caption  for  each  sessions  or  adjourn- 

case  upon  a  settlement,  ment,  under,  and  with  reference  to 

.     (a)  See  the   cases   upon   Fiaud,  which  he  enters  the  several  orders 

ante,  461.  which   are  there  made.     But  when 

(3)  i.  e.  upon  which  they  make  it  is  necessary  to  draw  out  an  order 
an  order.  in  form,  as  if  one  is  to  be  removed  by 

(4)  Per  Twisden,  J.  Ex  relati-  certiorari,  or  given  in  evidence,  the 
one.  Holt,  C.J.  Rex  'v.  Audley,  caption  is  prefixed  to  it;  and  this  is 
a  Salk. 526.  what  is  spoken  of  in  the  text. 

(5)  The  clerk  of  the  peace  does  (6)  Anon,  i  Vent.  39. 
not  prefix  a  caption  to  each  order 
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4)56  Of  the  Form  of  the  Order 

Must  state  or  general  quarter  sessions  ( i ).  Likewise,  if  an  order  is 
the  adjourn-  made  at  an  adjourned  sessions,  it  must  appear,  by  the 
caption,  when  the  original  sessions  were  holden(2),  be- 
cause the  exercise  of  the  justices*  jurisdiction  is  Umited 
by  2  H.  V.  c.  4.  to  particular  times.  If  there  have  been 
several  intervening  adjournments,  it  is  usual  to  set  them 
all  out ;  but  the  continuance  from  day  to  day  need  not. 
Sunday  being  a  dies  non,  it  is  not  the  practice  to  set  out 
the  adjournment  from  Saturday  night  to  Monday  morn- 
ing (3).  Also  if  an  appeal  is  respited  from  one  sessions 
to  the  next,  the  continuance  by  a  proper  adjou^'nment 
should  be  entered  (4) ;  for,  otherwise,  the  justices  appear 
to  make  their  order  without  jurisdiction.  But  this  is  un- 
necessary, where  the  justices  are  not  confined  to  defer* 
mine  the  appeal  at  a  particular  sessions ;  such  is  the  case 


{i)  Wfiere  an  appeal  is  given'  to  journriienr  6ught  to  Rave  hUtti  set 

ih6  gtncn^  <^iarl»ip  s^s^ioha  only,  as  out,  h\  ordtef  to  shcW  thaft:  thefC  Was 

that  against  rates  was  under  43 EKzi  no  d>scontinuan<ie  ;    but  hild  that 

c.  a.  it  seems  fatal  to  an  order  to  there  was  no  necessity  for  setting 

state  it  to  be  made  at  "  a  general  out  the  adjournments,   they  being 

scssiotts,"    instead    of   *  a  g6wiil  mercty  dkcrelioiJati^.    Rex  *.  Inha- 

quarter  sessions."  See  Purna^^s  case,  bitan^s  of  Middlesex*  Hil.  iiOeo.!!. 

3Salk.476.    Poor  Sett.  140.    Rex  Andr.  loi.      3   Hawk.  P.  C.   89. 

V.  Turncbcic,  a  Salk.  474.    Rex  v.  Book  ir.  chap.  viii.  s.  14.      Captloa 

Colliton,  Carth.  a22.      And  Rex  v.  of  an  indictment  of  sessions  was, 

Ju  tices  of  London,  ante,  389.  (3).  sessio  tent*  vicessimo  et  vicessimo  ectav» 

{%)  Rex  v.  SLMichael's,  Ipswich,  die  Julii,  &c.    Per  Hoft,  C.  J.    It  is 

2  Str.  831.  Rex  -y.  Harrowby,  Burr,  naught,  for  though  a  sessions  may 

S.C.102.  Rex  1/.  Hcptonstall,  Burr,  adjourn  from   one  day  to  another, 

S.  C.  88.     in  all  which  cases,  orders  and  so  sit  by  adjournitient,  yet  h 

were  quashed  for  this.defcct.  Rex -y.  must  not'  appear  in  a  lump  as  sit- 

Inhabitants of  Middlesex,  Andr.ioi.  ing  three  days  together,  but   dis. 

SeeRex  v.  BartIett,post.  467,  (i).  tinctly.  Lingfield  and  Battle,  aSalk. 

^     (3)    Order  made  by  a    sessions  605. 

mentioned  in  the   caption    to   be         (4)    Rex  v.   Hedingham,    Sible, 

"  held  laih  January,  being  Monday  Burr*  S.C  112.      Rex  v.  Yarpoifc, 

after  the  Epiphany,  and  continued  4  Term  Rep.  71.     See  also  Rex  v. 

by   several   adjournments    to    this  WestTorrington,  Burr.  S.  C.  293. 

iay."     It  was  moved  to  quash  this  and  «ntc,;437.  (7),  post.  507.  (a). 


4n'der,  because  every  particular  ad- 


of 


ar  Jtdgine'nk  upon  the  dppeeiU 

of  an  appeal  against  overs^rs'  accqunts,  nndejp  45  K¥z. 
C.2.  (i)  The  caption  should  set  ft>rth>  likewise,  tike 
names  of  as  njany  of  the  jastices  who  appear  at  the  se^ 
sions  as  are  suJSicient  to  sh^w  it  to  be  regularly  held  in 
point  of  numbers ;  and  one  which  contained  the  names 
of  some  of  the  magistrates  present,  adding  the  words^ 
*'  and  others  of  their  fellows,"  ha:>  been  held  suffi- 
cient (2).  But  it  is  usual  to  set  out  the  names  of  all  the 
justices  who*,  attended  the  sessioA  or  adjournment,  ajfe 
which  the  appeal  was  heard,  except  those  who  made  the 
order.  (3} 

It 


^n 


*  \t\  itek  w.'fearKctt,  1  Bott,3o6. 

PI.  ^43.  TWs  W9S  an  order  of  sfs- 
$ions,  ixivde  in  an  appeal  agaln&t 
Qverseer*'  accounts.  Betog  re.nfVQve^I 
Into  B.  R.  the  following  obje£^ion# 
were  taken  to  it  among  others  : 
Pitit  Exioptwn.  The  appeal  was 
Iftdgesd  at  «  foriner  sessions  j  and  as 
it  does  not  appear  wh^n  they  werq 
hetd,  it  might  be  an  illegal  day,  and 
the  court  will  not  intend  that  the 
sessions  were  held  on  a  right  day, 
unless  that  appears.  Second  Excep- 
tion. It  docs  not  appear  that  the 
appeal  was  adjourned :  and  if  not, 
the  justices  cannot  proceed  de 
mvOi  every  new  sessions  being  in 
nature  of  a  new  court.  Lord  Hard- 
wicke,  C.J.  All  the  ejcceptions  but 
one  have  received  answers ;  viz.  that 
touching  the  jurisdiction  of  the  jus- 
tices of  the  sessions,  as  to  the  con- 
tinuances; and  I  db  not  think  that 
tjic  justices  are  bound  to  make  for- 
mal entries  of  them.  As  to  the 
holding  of  the  former  sessions,  we 
are  not  to  presume  it  to  be  held  at 
a  wrong  day  ;  and  it  is  well  enough 
to  say,  that  it  was  done  at  the  last 


general  quartec  sessions,  and  if  y9v> 
had  any  ohjed^ion,  you  might  have 
removed  the  former  order ;  it  is  Hkc 
the  ease  of  exi:<&ption  to  the  recitaU 
of  original  writSj  wl\ict  can,p,9t  Iji? 
taken  advantage  of,,  unless  th^  qri- 
ginal  h  returned  hy  certiorari. 

(z)    Rex  o.  loliabitiafTts  ef  Mid- 
dlesex,. Wil.  xq  Geo,  II.  A^^*"'  ^^^' 

(3)  It  seems  as  if  it  had  been  held 
in  one  case,  that  if  their  names  arc 
set  out  in  it,  the  order  will  bs 
quashed.  Case  of  Foxham  Tithing 
z  Saik.  637.  Acpording  to  the  re- 
port, "  a  justice  of  peace  was  sur- 
veyor of  the  highway,  and  a  matter 
which  concerned  his  office  coming  in 
question  at  the  sessions,  he  joined 
in  making  the  order,  and  his  name 
was  put  in  the  caption,  and  it  was 
quashed."  But  in  Rex  v.  Sowton^. 
which  was  an  order  of  sessions,  mad^ 
upon  an  appeal  from  an  order  of 
removal,  not  only  the  names  of  the 
justices  who  signed  the  original  or- 
der appeared  in  the  caption  of  the 
sessions,  but  the  case  for  the  opi- 
nion of  the  court  of  King's  Bench 
was  signed  by  thetn  gnly.    No  z)«. 


46S  Of  the  Form  of  the  Chder    ' 

Need  not  It  was  formerly  necessary,  in  a  variety  of  cases,  to  state 

i^^ofthe^*  that  one,  at  least,  of  the  justices,  was  of  the  quorum; 
quorum.  but  since  the  26  Geo.  II.  c.  27.  it  is  not  so;  and  indeed 
it  is  usual,  on  making  out  commissions  now,  to  make  all 
the  justices,  but  one  or  two,  of  the  quorum  ( i ).  But  if 
the  caption  describes  them  to  be  justices  of  the  peace,  it 
need  not  state  any  other  commission  by  virtue  of  which 
they  sit ;  for  it  is  in  that  capacity  they  hold  their  sessions, 
for  the  examination  and  judging  of  matters  relating  to 
the  poor.  (2) 

Must  shew  An  order  must  likewise  appear  to  be  made  on  appeal, 
made  on  ^^r  the  court  will  not  supply  such  defect  by  affidavit  (3). 
»ppeai.  3ut  Qne  beginning,  ''  Upon  hearing  the  appeal  of  Bur- 
cott,"  was  held  well  enough,  for  it  must  be  intended  to 
be  the  appeal  of  the  parishioners  (4).  And  where  an 
order  of  two  justices  was  quashed  at  sessions  upon  appeal, 
without  saying  at  the  appeal  of  the  party  grieved,  the  court 
were  inclined  to  quash  the  order  for  this  fault,  until  they 
were  informed  that  the  precedents  were  most  of  them  so; 


lice  was  taken  of  this   point,  but  objection.    Rex  i/.  Earl  of  Ashbuf o- 

the   order  of  sessions  was  quashed  ham,  ante,    360. 

on  the   merits.     Burr.   S.  C  laj.  (i)  In  Surrey  all  but  one. 

Likewise  in  an  appeal  against  over-  (a)  Anon.  19  Vip.  Abr.  353. 

sceri'  accounts  ;    the    case   stated,  (3)  Garrat  v,  Foote,  Comb,  133. 

/that  one  of    the     churchwardens,  i  Bott,  262.  PI.  253.  which  seems  a 

being  also  a  justice,  did  not  sit  to  loose  note  upon  this  point  in  an  ap- 

hear  the  appeal  at  the  sessions,  but  peal  against   a   poor   rale.    Anon, 

it  appeared  by  the  caption  that  he  a  Salk.   479.  S.  P.    in     an    appeal 

was  present  at  them.    The  court  of  against  an  order  of  removal,   S.  C. 

B.  R.  was  of  opinion,  that  if  he  had  by  the  name  of  Tudy  -v.  Padstow, 

acted  as   judge   in   the    cause,    it  3   Salk.  257.      Godalming   v.   St. 

would  have  been  an  objection  fatal  Michael's  in  Winchester,  Burr.  S.C. 

to  the  order,    but  that  as  it  ap-  278.  n.      Road   v.   North-Bradley, 

pcared  by  the  case,  that  he  with-  a  Str.  1168.  i  Sess.  Cas.  a8o  S.C. 

drew  and  did  not  sit  at  the  deter-  (i)  Rex  v.  Burcott,  Sett,  and  Rem. 
n^ination  of     c  appeal,  it  cured  the    aj. 

'- '  and 


or  Judgment  upon  the  Appeal.  4^9 

and  for  that  reason,  and  that  only,  as  the  chief  justice 
declared,  the  order  was  confirmed.  ( i ) 

The  time  at  which  the  removal  was  made,  or  a  notice  Need  not 
of  the  original  order  given,  need  not  be  set  forth  in  JJ^'^  \^\^_ 
the  order  of  sessions.  (2)  moMzX. 

But  it  should  refer  with  sufficient  distinctness  to  the  should  dis- 
order or  rate,  which  is  the  subject  matter  of  the  judg-  '^''^^';^:' 
ment.(3)  ^--"^^' 

The  substantial  or  adjudicating  part  of  the  judgment  Form  of  the 
should  be  expressed  in  such  a  manner,  as  to  render  the  ^fj"f '"" 
order  conclusive  between  the  parties,  when  decided  upon 
the  merits ;  but  to  prevent  its  being  so,  when  given  upon 
a  point  of  form.  (4) 

If  the  judgment  upon  an  appeal,  against  an  order  of  i-  Order  on 
removal,  be  for  the  appellant,  it  is,    ist,  To  ftUow  the  against  re- 
appeal;    2d,  To  quash  the  order.     When,  for  the  re-  ""o^^^- 
spondent,   ist,  To  dismiss  the  appeal;  2d,  To  confirm 

(l)  Rex  V.  Ahnanbary,  I  Str.  96.  the  next  session.     Nay,  it  should  ap- 

Fort,  301.   S.  C.     Where  it  is  said  pear  s6  in  the  order  of  sessions.  lb. 
that  the  precedents  were  four  to  one         (3)  As  rates  cr,nnot  he   removed 

against  ihis  form,  but  most  of  them  by  certiorari,  it  is  usual,  and  seems 

fiom  the  West  Riding  of  Yorkshire^  pro|;er.  to  set  forth  the  title  and  the 

whence  the  ose  came,  agreed  with  it.  allowance  by  the  justices  in  the  order. 

(7,)  See  Milbrooke  -v.  St.  John's,  See  Rex  v.  Wavel,  Dougl.  116.  ante, 

Southampton,  ante,   398.  (a).     Rex  Vol  i.  63.  where  this  w«s  done, 
-r/.  Turley,  I   Sess.  Cas.  174-  Road         (4)  The  justices  cannot   be  eom- 

V.  North- Bradley,  ib.  280      See  al&)  pelled    to    set   forth  in  their    order, 

Rex  -v.  Brimpton,   Hil.  45  Geo.  III.  whether  they  decide  upon  the  form  or 

ante,  184.  (a).  Browne's  case.  Comb,  the  merits,  South  Cadbury  t;.  Brad- 

448.  Sembl.  contra.     Per  Holt,  C.  J.  don,  ante,  456-  f  i).     As  to  when  the 

«'  Wheresoever  it    doth    appear    that  court  of  King's  Bench  will  intend  that 

there  might  be  an  intervening  session  it  was  quashed  upon  the   merits,  and 

by  law,  it   lieth   upon  the  party    to  when  for  want  of  form,  see  post.  470. 
prove,  that  lie  had  not  notice  till  after 

H  H  q  the 


470 


Allowing 
appeal  doee 
net  quash 
the  original 
order. 


Of  the  Form  of  the  6rder 

die  ©rder*  Hife  court  toay  likewise  confirm  cm  brder  in 
part,  and  quash  it  as  to  the  remainder ;  as  when  a  pauper 
and  his  children  are  removed,  and  the  settlement  of  the 
pauper  aj^ars  to  be  in  one  parish,  and  that  of  the  chil- 
dren in  another.  The  court  gives  costs  to  the  successftil 
party ;  and  in  cases  where  the  order  is  quashed,  directs 
an  allowance  for  the  pauper's  maintenance,  from  the 
time  of  removal  to  that  of  the  judgment.  An  allowance 
of  the  appeal  is  no  quashing  of  the  order  of  two  justices, 
although  costs  are  given  (i).  If,  therefore,  the  sessions 
intend,  in  such  case,  to  decide  upon  the  question  of  set- 
tlement, the  original  order  should  be  quashed. 


Where  ne-         Where  an  order  is  quashed  generally,  that  must  be 
statTthr      taken  to  be  upon  the  merits  (2).     It  may  sometimes  be 
grounds  of     quashed  for  a  defect  really  formal,  but  which  is  so  far 
t  ju  ication.  ^jQjjgi^gj.gj  ^g  substance,  that  it  cannot  be  amended  under 
5  Geo.  II.   c.  1 9.     As,  where  an  order  is  quashed  for 
want  of  -a  proper  adjudication  of  the  pauper's  last  legal 
settlement  (3);  or  upon  some  other  ground  not  directly 
connected  with  the  question  of  settlement ;  as  if  the  re- 
spondents are  unable  to  prove  the  pauper  actually  charge- 
able (4).     In  such  cases  the  grounds  of  the  adjudication 
should  appear  in  the  order,  to  prevent  the  parties  being 
concluded  by  the  judgment,  and  enable  them  to  try  the 
merits  by  a  fresh  order  of  removal  and  appeal.  (5) 


(i)  Per  Lord  Hardwicke,  G.J. 
Rex  v.  Sarratt,  Burr.  S.  C.  73.  % 
Bott,  693.  PI.  754. 

(4)  Per  Lord  Kenyon,  C.  J.  Rex  v. 
St.  Andrew's,  Holborn,  6  Term  Rep. 
613.  But  it  seems  only  to  amount 
to  a  presumption  which  may  be  re- 
butted by  evidence,  see  Rex  •r/iOsga- 
thcrpe,  post,  (4). 

(3)  See  Rex  v,  Andrew's,  Holborn, 
ante,  (a). 


(4)  Rex  V.  Osgathorpe,  Burr.  S.  C. 

(5)  See  post.  480.  But  if  the  original 
order  is  quashed,  and  appears  defective 
on  the  face  of  it,  a  special  entry  seems 
unnecessary,  although  it  may  be  safe 
to  make  it.  X'or  in  such  a  case  it  shall 
be  intended  that  it  was  reversed,  for 
a  defect  in  form.  See  South  Cadbury 
V.  Braddon,  a.Salk.  607.  and  post.  517. 

When 


or  Judgment  upon  the  Appeal. 
When  an  appeal  is  dismissed  upon  the  merits,  the  on-  Ord^r^to^ 

ginal  order  is  generally  confirmed,  because  the  respon-  ^,,. 

£  tosucce'ed  muslhave  established  all  the  m™ 

facts  stated  in  the  order,  of  which  the  place  of  settlement 

is  one. 

If  an  appellant  succeeds  in  his  appeal  against  a  rate,  .Jo™_^of 
the  judgment  is  to  allow  the  appeal,  and  either  to  quash 
or  amend  the  rate,  as  the  case  requires.     If  amend-1,  w.,e,.  ,p.^ 
the  amendments  should  be  specifically  stated '"  the  orde.. 
Such  as,  that  the  name  of  some  person  omitted  to  be 
rated  be  inserted ;  or  that  of  the  appellant,  if  improperly 
inserted,  be  struck  out;  or  that  the  ^»ni  'it  which  any 
person  is  assessed  be  altered;  and  the  order  should  go 
on  to  direct,  that  this  alteration,  whatever  it  be,  be  made 
«  forthwith"  in  the  rate,  by  the  officer  of  the  court. 

And  now  by  41  Geo.  III.  c.  23.  sect.  3.  the  sessions,  May_^ord« 
when  a  rate  is  quashed,  may  direct  by  their  order  that  ,,  ^^. 
the  sums  assessed  on  particular  persons,  or  any  part  ot  it, 
shall  not  be  paid,  which  is  necessary  in  some  cases,  in 
order  to  stop  the  commencement  or  continuance  ot  pro- 
ceedings to  enforce  payment. 

Also  by  sect.  8.  of  the  same  statute,  if  the  court  shall  .8-.^ 
order  the  names  of  any  persons  who  have  paid  the  rate 
previous  to  the  hearing  of  the  appeal,  to  be  struck  out  of 
the  rate,  or  their  assessments  lowered,  their  order  must 
further  direct,  that  such  sums  as  ought  not  to  have  been 
received  by  the  pai:L*  officers  shall  be  repaid  by  them  to 
the  party. 

If  the  court  are  of  opinion  that  the  appeal  is  made  vvh=re  dis. 
without  foundation,  their  judgment  is  to  dismiss  the  ap-  -'«■"• 
peal,   and  confirm  the  rate.     17  Geo.  II.    c.  38.    s.  6. 
enacts,  "  that  if,  upon  appeal  from  the  whole  rate,  it 
H  H  4  should 
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and  overseers  of  the  noor  .  ,"^''"  *'''' '^'^"^chwardens 

assessment"    But  wheZ  h;    1         "'"  ^'^"'''  ^^t«  °' 
only  as  directory    I  ttt  •"'  "'  *°  "^  '^°"^''>^«d 


tJrders  can- 


orders  can-         T-i      •     -, 

not  be  con.        -^  ^e  judgment  should  be  direct  pnri  r.    v 

oTtLLttis:?"^''.'  ;o  aJLitne^- 1 

the  c;nrt;  but  l^t:,.Z2t  TT  f  "^"^  ^ 
So  also  where  the  se^ons  In  h  *' "' "^"'^  ^'^* 
against  an  order  of  removal  ^  l^  ""  ^^^^ 

opinion,  and  stated  a  crfo'  Z\  T""'  '""'^  '" 
court  of  King's  Bench  ^^^1  X"''"'  "' ^^ 
charged  the  original  order     th  ^'™^  "°''  'i"- 

-w  to  give  fudgm:t^;?s::i  Its  r^^ 

-ns.  that  they  might  affirm  or  dischar^".  (,'  *°  "" 


SECT.  V. 


Wth^  Cosis  and  Maintenance  to  be  awarded  by  the 
Sessions  in  Appeals, 

«fc9N^.m.       The  8  &  o  W  ITT  r   o^  r      . 

(I)  Anon.    aSalk,486.  ,..  r^^       „  . 

\^)  Kex  t;.  Kniveton,  Burr.  S.  C 
499-    See  post.  506.  (4). 

enacts> 
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fenacts,  that  the  justices,  at  their  general  or  quarter  ses«  agninst  re- 
sions,  "  upon  any  appeal  before  them,  there  to  be  had  '"°^^  ^* 
concerning  the  settlement  of  any  poor  person,  or  upon 
any  proof  before  them,  there  to  be  made  of  notice  of  any 
such  appeal  to  have  been  given  by  the  proper  officer  to 
the  churhwardens  or  overseers  of  the  poor  of  any  parish 
or  place  (though  they  did  not  afterwards  prosecute  such 
appeal),  shall,  at  the  same  quarter  sessions,  award  to 
the  party,  for  whom  and  in  whose  behalf  such  appeal 
shall  be  determined,  or  to  whom  such  notice  did  appear 
to  have  been  given,  as  aforesaid,  such  costs  and  charges  in 
the  law^  as  by  the  said  justices  in  their  discretion  shall  be 
thought  most  reasonable  and  just,  to  be  paid  by  the 
churchwardens  or  overseers  of  the  poor,  or  any  other 
person  against  whom  such  appeal  shall  be  determined, 
or  by  the  person  that  did  give  such  notice  as  aforesaid." 

The  words  of  the  statute  seem  imperative  upon  the  Costs  usually 
magistrates,  to  allow  some  costs  where  an  appeal  is  heard,  "*'  '^^^  * 
or  notice  of  appeal  has  been  given  against  an  order  of 
removal. 

The  following  cafe,  however,  is  reported ;  "  A  manda-  Ouare,  if 
mus  was  directed  to  the  justices  to  give  costs  to  the  party,  -"^e^sion shave 
in  whose  favour  the  appeal  had  been  determined."     But,  power  to 
Upon  the  return,  the  court  held  it  reasonable  for  them  to  ^ ''^'"'^  ^°^^* 
have  the  power  of  judging,  whether  costs  should  be  al- 
lowed or  not,  and  quashed  the  writ  of  mandamus.  ( i ) 

It 
« 

(l)  Rex  ij.  Juitices  of  Netting-  If  thij  be  tiie  ;amc  case  as  is  reportfrd, 
ham,  5  Geo.  I.  2  Bott,  748.  PI,  Rex  v.  Justices  of  Nottingham, 
841.  The  sv:bject  of  this  appeal  docs  5  Geo.  II.  Sess.  Cas.  42a.  it  is  there 
not  appear  by  the  report.  But  as  it  was  stated  to  have  been  an  appeal  against 
prior  to  star.  77  Geo.  II.  c.38.  which  an  order  of  removal,  and  that  the  jus- 
first  gives  coKtd  in  appeals  against  tices  had  allowed  30s.  for  costs  and 
poors'  rates,  it  seems  to  have  been  an  maintenance,  and  the  court  only  de- 
appeal  against  an  order  of  removal,  rermined,  that  the  justices  had  a  dis- 
cretionary 
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It  is  usual,    however,  for    the  sessions  to  allow  some 

costs.     But,  as  they  have  a  discretionaay  power  over  the 

^         amount,  it  is  customary  to  give  40s.  unless  the  case  has 

been    accompanied   with  circumstances  of  vexation  or 

fraud. 


Quarre,  jf  Jt  was  held  bv  a  ludffe  sittm^  at  nisi  prius,  where  the 

costs  can  l.e  .  ,       ,v,  "^      .         ^ .  ®  ^  ,    ,  ., 

recovered      parish  otticers,  against  whom  costs  were  awarded,  paid 


hack  if  or- 
der quashed? 


them,  and  afterwards  the  order  of  removal  was  removed 
into  the  court  of  King's  Bench  by  certiorari^  and  quashed ; 
that  they  could  not  recover  them  back  again  from  those 
by  whom  they  were  received,  upon  an  action  of  indebita- 
tus assumpsit.  ( i ) 

Form  of  an        An  order  for  costs  need  not  set  forth  that  so  much  was 

costT  ^^^      expended  or  laid  out  (2):  and  the  sessions  cannot  give 

costs  on  the  mere  adjournment  of  an  appeal.  {3) 

17  Geo.  II.         17  Geo.  II.  c.  38.  s.  4.  enacts,  that  in  cases  of  appeals 
peT/agaiiisr  ^gaiust  poor  rates,  the  justices  "  may  award  to  the  party, 

Zi  rate. 

cretionary  power  as  to  the  sum  to  be  this  decision.  The  reporter  adiis, 
allowed,  nnd  iiot  that  they  had  power  "  But  note  also,  that  the  costs  were, 
to  refuse  CO  ts  altogether.  It  Is  to  he  paid  hy  the  churchwardens  and  over- 
observed  likewise,  that  the  words  of  seers,  and  this  action  was  brought  by 
9  Geo.  I.  c.  76.  which  enacts,  that  the  churchwardens  alone."  And  by 
the  justices  shall  award  the  sums  in-  the  opinion  of  Lord  Ellenborough, 
tended  for  the  pauper's  maintenance,  C.J.  "It  is  a  consequence  of  law, 
are  similar  to  those  of  8  &  9  W.  III.  thnt  the  money  paid  upon  an  order 
c.  30.  respecting  costs ;  a«d  it  has  which  is  afterwards  vacated  in  whole 
been  determined,  that  the  words  of  or  in  part  should  be  refunded  by  those 
9  Geo.  I.  are  imperative  so  as  to  make  who  have  received  it,  and  if  it  be  not 
it  necessary  for  the  sessions  to  award  repaid,  an  acriof)  for  money  had  and 
the  costs  of  maintenance  where  they  received  would  lie  to  recover  it  back 
•have  been  incurred,  and  the  appeal  is  again."  Rex  v.  Bradford,  Mich. 
a\1owed,  St.  Mary  Nouingham  v.  48  Geo  III.  9  East,  97. 
Kirklington,post.476.(2).  IdeoqujErc.  (2)  This  was  an  order  for  costs 
(l)  Mead  «ty.  Death  and  Pollard,  upon  9  Geo.  I.  c.  7.  Maiden  Bradley 
I  Lord  Raym.  742.  Decided  by  <u.  Wallingford,  Fol.  247. 
Tracy  Baron,  Chelmsford  Lent  as-  (3)  Rex  v,  Stansfield,  Burr.  S.  C. 
sizes.    Qujere,  Tamen  the  re,ison  of  205. 

for 
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for  whom  such  appeal  shall  be  determined,  reasonable 
oosts,  the  same  manner  that  they  are  impowered  to  do 
incases  of  appeal  concerning  the  settlement  of  poor  per- 
sons," by  Stat.  8  &  9  W.  III.  c.  30. 

The  word   "  may"  seems  to  give   the  court  a  discre-  Quaere,  if 
tionary  power  to  award  or  refuse  costs  to  the  party  for  refu°e  castY. 
I      whom  the  appeal  is  determined.  ( i ) 

But  it  has  been  decided,  that  the  quarter  spssions  have  Cannot 
no  authority  to  award  costs  under  this  act,  unless  an  ap-  ^ini^gs/tS^ 
peal  has  been  entered  and  determined ;  for  the  determi-  appeal 
nation  of  the   appeal  is  a  condition  precedent  to  their  Jfte  is  tried, 
power  to  give  costs,  the  words  of  the  act  being,  "  may 
award  to  the  party  for  whom  such  appeal  shall  be  deter- 
mined reasonable  costs,"  &c. ;  and  the  subsequent  words, 
"  in  the  same  manner  as  they  are  impowered  to  do  in 
cases  of  appeals  concerning  the  settlement  of  poor  per- 
sons," &c.  only  relate  to  the  mode  in  wliich  those  costs 
are  to  be  recovered  (2).     The  court,  therefore,  refused 
a  motion  for  a  mandamus  to  the  justices  commanding 
them  to  hear  evidence,  for  the  purpose  of  giving  costs 
against  one  who,  having  given  notice  of  appeal  against  a 
poor's    rate,    countermanded   it   the   night   before   the 
sessions.  (3) 

Where  the  court  of  quarter  sessions  give  costs  to  the 
party  appealing  against  a  rate,  it  should  ascertain  the  pre- 
cise amount,  for  if  their  order  directs,  that  "  the  costs  of 
the  appeal  shall  be  taxed  by  the  clerk  of  the  peace,"  it 
is  bad  as  to  that  particular.  (4) 

(i)  Quaere  lamen,  see  Rex  i/.  B.ir-  of  peace.  But  the  reason  of  the  deter- 
low,  a  Salk.  609.  mination  seems  to  apply  not  less  to  the 

(2)  See  post,  477.  principal   than    to   his  deputy.     For 

(3)  Rex  "v.  Justices  of  Essex  which,  see  ante,  281.  n.  (5.)  Rex  -u. 
8  Term  Rep.  583.  Townsend,  a»te,  366.  (i).   and  the 

(4)  Rex  1/.  Wargrave,  Trin.  same  point  admitted  likewise  in 
45  Geo.  III.  The  costs  in  this  case  Rex  v.  Sweet,  Mich.  48  Geo.  HI. 
were  in  fact  taxed  by  the  deputy  clerk    9  East,  25. 

t<^  The 
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The  8  &  9  W.  III.  c.  30.  extended  only  to  give  the 
costs  and  charges  in  the  laxv  upon  appeals  against  orders  of 
removal.  But  heavy  expences  might,  and  usually  were 
incurred  by  the  parish  to  which  the  removal  was  made, 
in  maintaining  the  paupers,  until  the  appeal  was  deter- 
mined. 

Mainte-  To  remedy  this  grievance,  it  was  enacted  by  9  Geo.L 

nance  given,  ^      i        •/•    i       •        •  f    i  in  i     • 

9  Geo.  I.  c.  7.  s.  9.  "  that  it  the  justices  01  the  peace  shall,  at  their 
'■•  7  •  ^-  9-  quarter  sessions,  upon  an  appeal  before  them  there  had 
concerning  the  settlement  of  any  poor  person,  determine 
in  favour  of  the  appellant,  that  such  person  or  persons  was, 
or  were,  unduly  removed,  that  then  the  said  justices  shall 
at  the  same  quarter  sessions,  order  and  award  to  such 
appellant,  so  much  money  as  shall  appear  to  the  said  jus- 
tices to  have  been  reasonably  paid  by  the  parish,  or 
other  place,  on  whose  behalf  such  appeal  was  made,  for 
or  towards  the  relief  of  such  poor  person  or  persons,  be- 
tween the  time  of  such  undue  removal,  and  the  deter- 
mination of  such  appeal."  &c.  { i ) 

Sessions  The  9  Gco.  I.  c.  7.  is  imperative  upon  the  quarter  ses- 

mainte-^^^  sious  to  allow  the  costs  of  maintenance  to  the  appellant, 

nance,  and  where  the  appeal  is  decided  for  him  (2);  and  the  justices 

rect  it  to  Cannot  direct,  that  such  costs  shall  abide  the  event  of  an- 

abideihe  other  appeal. 

event  of  a  *^  * 

presumed 

appeal.               (i)  As  to  the  proceedings  to  obtain  a})peal."    It  seems,  therefore,  as  if  the 

costs,  when  an  order  of  removal  has  sessions  could  not,  upon  allowing  the 

been  suspended,  and  there  is  an  appear  appeal,  include,  by  virtue  of  this  act, 

to  the  sessions  under  3^  Geo  III.  c.131.  a  sum  paid  to  the  removing  parish  for 

s.  a.  see  that  act,  and  ante,  326.,  and  maintenance  under  a  suspended  order 

note  I.     The  9  Geo.  I.  c.  7.  s.  9.  by  virtue  of  35  Geo.  III.  c.ioi.     Sed 

impowers  the  justices  at  the  sessions  to  quzere,   and  that  such  costs   maybe 

allow  to    the   appellant  pari  h,  such  made  the  subject  of  an  appeal.     See 

sums  as  have  been  expended  in  main-  ante,  387. 

taining  the  persons  mentioned  in  the  (2)    St.    Mary,    Nottingham,    v. 

order, "  between  the  time  of  the  un-  Kirkllngion^  2  Sess.    Cas.  67.     See 

due  removal,  and  that  of  deciding  the  ante,  387. 

An 
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An  order  of  sessions  therefore,  directing  "  that  th6 
costs  of  maintenance  of  the  said  S.  M.  since  the  time  of 
the  removal  to  the  said  parish  of  K.  shall  abide  the  event 
of  the  cause,  in  case  the  said  perish  of  G.  C.  shall  think 
proper,  by  another  order,  to  remove  the  said  S.  M. 
to  the  said  parish  of  K.,  and  the  inhabitants  of  K.  appeal 
to  this  court  from  the  same,"  was  quashed,  as  to  this 
part,  in  the  court  of  King's  Bench.  ( i ) 

If  the  sessions  refuse  to'  give  costs  where  the  statute  is  Remedy  to 
imperative  upon  them  to  do  so  (2);  or  if,  having  a  dis-  sfo'^fto'g'Je 
cretionary  power  to  grant  or  deny  them,   they  refuse  to  costs. 
hear  evidence  to  guide  that  discretion  (3),  the  remedy  is 
by  application  to  the  court  of  King's  Bench  for  a  manda- 
mus, commanding  them  to  allow  costs  in  the  first  case, 
and  to  hear  evidence  in  the  Second.     And  it  is  said,  that 
this  mandamus  should  not  be  presented  to  the  justices  at 
large,  but  to  those  who  were  present  at  the  sessions  when 
the  appeal  was  heard.  (4) 

As  to  the  means  of  recovering  costs  awarded  by  an  or-  Remedy  t« 
der  of  sessions;    8  &  9  W.  III.  c.  30.  s.  3.    enacts,  in  '^^^f^^''^ 
case  of  appeals  against  orders  of  removal,  "  that  if  any  costs. 
person  ordered  to  pay  such  costs  shall  live  out  of  the  J^  distu>s.s. 
court's  jurisdiction,  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  county,  &c.  wherein  such  per- 
son inhabits,  upon  request,  and  a  true  copy  of  the  or- 
der for  the  payment  of  such  costs  produced  and  proved 
by  some  credible  witness  upon  oath,   by  his  warrant 
under  hand  and  seal,  to  cause  the  money,  mentioned  in 


(i)  Rex   V,  Great   Chart,    Burr.  (j)  Rex  v.  Justices  of  Nottingham, 

S.  C.194.  I  Sess.  €as.  422.   where  a  mandamut 

(2)  St.  Mary, Nottingham,'!;.  Kirk-  is  said  to  have  been  quashed  for  thie 

lington,  ante,  476.  (2).  exception,  after   a,  return  had  been 


(3)  See  Rex  v.  Justices  •f  Essex,     made  to  it. 
anu,475-(3)- 


that 
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that  order,  to  be  levied  by  distress  and  sale  of  the  per- 
son's goods  that  is  ordered,  and  ought  to  pay  the  same; 
and  if  no  such  distress  can  be  had,  to  commit  such  per- 
son  to  the  common  gaol  of  that  county  or  liberty,  there 
to  remain  twenty  days." 

The  17  Geo.  II.  c.  38.  refers  to  the  same  method  for 
the  recovery  of  costs  upon  appeals  against  rates  ( r ).  In 
both  mstances,  the  legislature  has  confined  the  remedy 
by  distress  to  cases  where  the  person  ordered  to  pay  costs 
hves  out  of  that  comets  jurisdiction  by  whom  the  order 
was  made.  (2) 

indiamLt^^  ^"^  ^^  has  been  held,  that  an  indictment  will  lie  for 
disobedience  to  an  order  of  sessions,  whereby  costs  are 
directed  to  be  paid  by  the  defendant,  upon  dismission  of 
his  appeal  to  a  poor's  rate  (3)  ;  as  also  that  the  act,  con- 
cerning costs,  extends  to  the  limited  jurisdiction  of 
St.  Alban's.  (4) 

rBot'r  11  ?,*   .        "•  ^^"'    '"  '"  ^'^  ''^'  •'^'^'^^--^  R«  - 
rt  '  Rex        T'  'T  r"-  ^°^^  '^^-  ^^P-   ''^'   ''  C-  'y  the 

ibid.l3  "  ^''''  '"'•  ^'" ^°''  ;;7,;^ ^- - «>->  ^ ^ou, 'at. 

(3)  Rex  ^.  Boy^sSay.  R«p.  log.         (4) JR^.t^Byee,  ibicL 
Upcin  a  motion  to  axush,  tbs  indict-  k 
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CHAPTER  XXXIX. 

Of  the  Effect  of  em  Adjudication  hy  the  Sessions,  upon  an 
Appeal  againft  an  Order  of  Removal. 

TT  has  been  already  shewn,  that  an  order  of  removal,  Effect  of  an 

unappealed  from,  concludes  the  parish  upon  which  it  ^^^^^^i^J" 
is  made   as   against  the  %vorld,  unless  it  be  ex  facie 
void.  ( I ) 

AlsOi  if  the  sessions,  upon  appeal,  confirm  an  otder  Of  art  order 
of  removal  by  two  justices,  it  is  final  upon  the  parish 
charged  as  to  all  parishes  whatsoever.      But  where  they 
discharge  an  order  of  two  justices,  it  only  binds  as»  be- 
tween the  contending  parishes^  (2) 

The  effect  of  this  rule  is,  that  parishes  which  are  or-  Effect  <&fili« 
dered  to  keep  paupers,  in  the  two  first  cases,  cannot  ^"J^j^J^^JJ^g^ 
remove  them  elsewhere,   and  must  receive  them   from 
any  other  parish,  unless  they  can  prove  a  subsequent 
settlement. 

But  an  order  quashed  on  an  appeal  is  only  conclusive  Order 
between  the  contending  parishes.     The  respondent  pa-  "^f  l^^^ 
rish,  therefore,  may  send  the  same  paupers  to  any  other  cluH-     .- 
parish  (3),  and  such  third  parish  may  send  them  back  to  contending 
the  parish  to  which  the  first  order  of  removal  was  made.  p«"sh«s. 


(1)  Ante,  ia6.  et  seq.  ib.  ao;.  693.  PI.  754.  Harrow  v.  Riflip-,Salk. 

(a)  Per   Lord   Hardwicke,    C.  J.     5^4.  post.  (3). 
Rex  V.  Sarratt,  Burr.S.C.  73.  a  B»tt,        (3)  Harrow  v.  Riflif»,  '2,  Salk.  534* 

%  Bott,  69©.  PI.  74«. 

For, 


480  Of  the  Effect  of  an  Adjudication^  ^c. 

For,  pe?'  Lord  Hardwicke,  C.  J.  —  An  order  of  reversal 
is  conclusive  only  on  the  parishes  concerned,  and  not 
on  all  other  parishes:  this  is  reasonable;  for  a  third 
parish  may  be  able  to  give  better  evidence  than  had 
been  given  by  the  former  parish ;  and  why  should  one 
parish  be  concluded  by  the  insufficiency  of  the  evidence 
given  by  the  other?  It  may  be  collusive;  it  is  at  least 
res  inter  alios  aSia,  and  should  only  bind  the  contending 
parties.  ( i ) 


Adjudica- 
tion of  ses- 
sion only 
conclusive 
when  made 
upon  the 
merits. 


But  the  session's  decision  upon  an  order  of  removal, 
even  between  contending  parishes,  is  conclusive  only 
where  it  expressly  decides  the  fact  of  the  pauper's  settle- 
ment. If  the  order  is  quashed  for  want  of  form,  the  same 
parish  may  remove  a  second  time  to  that  which  has  suc^ 
ceeded  in  the  appeal.  ( 2 ) 


Instances : 
appeal  al- 
lowed, but 
original 
order  not 
quashed. 


Thus  where  two  justices  removed  a  pauper  from  S.  to 
B. ;  B.  appealed  to  the  sessions,  and  the  appeal  was  al- 
lowed, because  the  inhabitants  of  S.  did  not  produce  the 
order,  and  S.  was  ordered  to  pay  costs.  It  was  held  that 
two  justices  were  not  precluded,  by  the  allowance  of  this 
appeal,  from  again  removing  the  pauper  from  S.  to  B. 
For  the  sessions  only  allowed  the  appeal,  and  an  allow- 
ance of  the  appeal  is  no  quashing  the  order  of  the  two 
justices.  The  sessions  only  declare  that  the  appeal  was 
pro'per,  but  they  giv^. no  judgment  oneway  or  other  (3 ), 
ii^ei  tipon  the  pauper's  settlement. 


(i)  Cirencester-.  V,  Coin  St.  Aldr 
winst  Burr.  S.  C.  17.  Myiuon  v.  Sto- 
ney  Stratford,  z  Salk.  ja;.  Swans- 
combe  -v.  Shenfield,  ib.492.  Rex  v. 
Bentley,  Burr.  S.  C.  425.  Rex  -y. 
Bradenham,  Burr.  S.C.  394.  Bed- 
tdingham  v.  Kingston  Bowsey,  Carth. 
j^6.  That  an  order  qviashed  is  con- 
cluisive  between  the  contending  parties. 


Rex   V.  Leigh,   Cald.  59.     And  see 
ante  207.  e;t  seq. 

(2)  Rex  v.  Bishops  Walton,  Fol. 
275.  Rex  T/.  St.  Andrew's,  Holborn^ 
6  Term  Rep.  613.  Where  the  first 
order  wa:>  quashed  for  a  defect  in  the 
adjudication  of  the  pauper's  settle- 
ment. 

(3)  Rex  V.  Sarrat,  Burr.  S.  C  73- 

So 
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So  also  where  the  pauper,   a  certificate  man,  was  re-  Order 

moved  before  he  was  actually  chargeable ;  and  the  order  J^^^J^  ^^  ^^^^ 

was  appealed  from,  and  discharged  generally  by  the  ses-  tificate  man 

sions.    He  was  removed  a  second  time ;  and  the  sessions,  before 

upon  a  second  appeal,  confirmed  the  second  order,  and  cliargeable -, 

,  .    11         1  1  11  •  1  -1      a  subsequent 

Stated  specially,  that  the  pauper  had  come  into  the  parish  order  re- 
under  a  certificate,  and  that  the  former  order  was  had  "'o^'"?  him, 

'  when 

before  the  pauper  became  chargeable ;   but  that,  at  the  chargeable, 
time  of  making  the  second  order,  he  was  become  actually  l^ace^is^^""^ 
chargeable.     The  court  affirmed  these  last  orders  of  the  good- 
justices  and  the  sessions ;  for  the  two  sessions'  orders  are 
very  consistent  with  each  other.     The  former  sessions 
might  discharge  the  former  original  order,  because  the 
paupers  were  not  actually  chargeable;  and  the  latter 
sessions  might  confirm  the  letter  original  order,  because 
they  were  become  actually  chargeable.     Pe?-  Lee,  C.  J. 
— The  court  are  not  at  liberty  to  presume  rights  accru- 
ing subsequently,  unless  they  do  appear ;  but  here  it  does 
appear  the  right  did  plainly  accrue  subsequently,  by  their 
actually  becoming  chargeable.  ( i ) 

(i)  Rex  V.  Osg^thrope,  Burr.  S,  C.  z6i. 


VOL.  II.  II 
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CHAPTER   XL. 

Of  remming  Orders  In  the  Court  of  King^s  Bench^  anii 
quashing  or  cotifirming  thein  there. 


SECT.   I. 

Of  suing  forth  the  Certiorari. 

Certiorari     "  T  T  seems  agreed  at  this  day,  that  regularly  the  court 
"anted  by  ^^  King's  Bench,  having  a  general  superintendency 

the  court  of  over  all  other  courts  of  criminal  jurisdiction,  whether 
Bench.  ^^^7  ^^  ^^  ^^  ancient  or  newly  created  jurisdiction,  may 
Q.\iQX^Q.  certiorari^  as  well  as  the  court  of  Chancery,  to 
remove  the  proceedings  before  any  such  court,  unless  the 
statute  or  charter  which  creates  them  expressly  give  them 
an  absolute  judicature  exempt  from  such  superinten- 
dency. ( I ) 

To  remove        Original  orders  therefore  made  by  one  or  by  more 
ginai.  justices,  and  those  made  by  a  court  of  sessions,  either 

Upon  ap-  upon  appeal  or  by  original  jurisdiction,  may  be  removed 
by  writ  oi certiorari  into  the  court  of  King's  Bench,  un- 
less the  jurisdiction  is  taken  away  by  express?  and  positive 
words.  ( 2 ) 

It 

(l)  4  Ha-.vk.  P.C.  144.  Book  %.  {%)  As  to  apjieals  against  rates  and 

c.  27.     See  Rex  v.  Merely,  2  Burr,  overseers'    accounts,   43  £liz.    c.  2. 

104.  Rex  n).  Eaton,  z  Term  R.ep.  89.  provides,  that  the  order  of  the  justices 

Rex  v.  Sparrow,  ib.  196.  11.     Rex  -v.  in  sessionj  -hall  "  conclude  and  bind 

J.  Jukes,  8  Term  Rep.  542.  and  see  all  the  parties ;"  and  17  Geo.  IJ.  c.38. 

Cates  qui  tarn  v.  Knight.   ;?  Term  s.  4.  directs,  that  "  they   .i.  e.  the 

Rep.  442.  jus'.ices)   s,hall  hear  and  fin.illy  deter- 


Of  suing  forth  the  Ceviioroxi,  483 

It  is  in  the  discretion  of  the  court  in  term-time,  or  of 
a  single  judge  in  vacation,  to  grant  or  refuse  a  cetiio- 
rari  ( i ).     During  term-time,  it  is  granted  by  the  court, 
upon  motion  of  counsel  ( 2\     But  in  vacation,  Sifat  for  a  How  applied 
cevtiorctri  may  be  allowed  at  chambers  by  any  of  the  judges    '^^' 
of  the  court  of  King's  Bench.  (3) 

Previous  to  moving  the  court,  or  applying  to  a  judge,  Six  days* 
the  party  who  sues  it  forth  must  give  six  days  notice 
thereof,  in  writing,  to  the  justice  or  justices,  or  two  of 
them  (if  so  many  there  be),  before  whom  such  proceed- 
ings have  been,  to  the  end  that  such  justices,  or  the  par- 
ties therein  concerned,  may  shew  cause,  if  they  think  fit, 
against  issuing  the  certiorari,  (4) 

This  notice  must  be  served  six  days  prior  to  the  ap-  Must  be 
plication  to  the  court  of  Kincr's  Bench  for  the  writ  of  P»-evious  to 

^       ^  ^  o  motion  for 

c&rtioraii ,-  for  if  the  court  should  grant  a  rule  to  shew  the  writ. 
cause,  six  days  notice  of  that  rule  will  not  be  sufficient  (5). 
A  similar  notice  is  necessary  to  be  served,  previous  to 
an  original  application  to  a  judge  at  chambers  for  his 
Jiat,  (6) 


mine  the  same."  9  Geo.  I.  c.  7.  s.  8.  (l)  Rex    v.    Steers,    i    Barnard. 

uses  the   same   words,  viz.  that   the  K.  B.  96. 

justices  shall  "  finally  determine"  ap-  (3)  Rex  v.  Newton,  Burr.  S.  C. 

peals  against  (irders  of  removal.     But  157.    This  is  often  necessary,  in  or- 

the  superintending  jurisdiction,  by  the  der  to  bring  the  party  within  the  six 

court   of  King's  Bench,  is  not  taken  calendar  months  allowed  for  suing  out 

away  in  any  of  these  cases,  see  post,  the  writ  by  13  Geo.  II.  c,  i8. 

488.  (4)  13  Geo.  II.  c.  18. 

(i)  Anon.  7  Mod.  118.     Arthur  (5)  Rex  t;.  Justices  of  Glamorgan- 

'v.  Commissioners  of  Sewers  in  Yojk-  shire,  5  Term  Rep.  279.  a  Bott,  754. 

shire,    8  Mod.  131.    Rex  v.  Eaton,  PI.  859.  Rex  t»,NJcholls,  ib.  n.  a. 

a  Term  Rep.  89.    And  see  Rex  v.  (6)  See  Rex -r;.  Newton,  ante,  (3). 
Justices  of  Glamorganshire,  5  Term 
Rep.  279. 

I  I  2                               Where 
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Notice  on 
whom. 


Of  suing  forth  the  Certiorari. 

"Where  proceedings  are  to  be  removed  from  the  ses- 
sion, this  notice  is  usually  served  upon  two  of  the  jus- 
tices, whose  names  stand  in  the  caption  of  the  session,  as 
having  been  present  there. 


On  the  jus- 
tices mak- 
ing the 
order. 

On  the  ses- 
sions. 


By  13  G.  II. 

c.  18.  S.5. 
must  be 
sued  for 
within  six 
months. 


Where  an  order  remains  with  the  justices  who  made  it, 
they  must  be  served  w  ith  notice  in  like  manner.  ( i ) 

But  when  the  original  order  has  been  returned  to  the 
quarter  sessions  (2),  or  removed  thither  upon  appeal,  it  is 
sufficient  to  serve  notice  upon  the  justices  at  sessions,  for 
that  will  warrant  ?ijlat  for  a  certiorari  as  to  the  order  of 
sessions ;  and  if  the  writ  commands  them  to  return  that 
order,  th«y  should  return  the  original  order,  upon  the 
appeal  from  which  the  order  of  sessions  was  made  (3), 
and  its  effect  is  to  remove  all  proceedings  relating  to  the 
subject  previous  to  the  return,  although  some  of  them 
may  liave  originated  after  the  teste.  (4) 

The  13  Geo.  II.  c.  18.  s.  5.  further  enacts,  "  That 
no  cei'tiormi  shall  be  granted  to  remove  any  conviction, 
judgment,  order,  or  other  proceedings,  before  any  justice 
of  the  peace,  or  the  general  or  quarter  sessions,  unless  it 
be  applied  for  in  six  calendar  months  after  such  proceed- 
ings had  or  made." 


When  in 
time. 


If  the  rule  for  a  certiorari  be  moved  for  during  term, 
or  the  judge  applied  to  for  hisjftat  in  the  vacation,  on  the 
last  day  of  the  six  calendar  months,  it  is  sufficient  to  war- 


(i)  See  the  opinion  of  Chappie,  J. 
ibid. 

(2)  Per  Holt,  C.J.  Anon,  i  Salk. 
406.  ante,  13  a. 

(3)  Rex  1/. .Newton,  ante,  483-  (3). 
(^4)  Rex   1/.  Battams  and  otliers, 


I  East,  298.  where  it  was  held  th.it  an 
indictment  found  at  the  quarter  ses- 
sions between  th«  teste  and  return  of 
the  certiorari,  ou^ht  to  have  been  le- 
moved  under  it. 


rant 
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rant  its  issuing  ( i ).  Likewise,  where  an  order  of  sessions 
is  made  upon  appeal,  from  an  original  order  of  two  jus- 
tices, it  seems  that  an  application,  within  six  months  after 
making  the  order  of  sessions,  entitles  the  party  to  remove 
the  original  order  along  with  it,  although  the  latter  was 
made  before  that  time.  (4) 

Also,  if  a  certiorari  has  been  applied  for  in  time,  but  When  not. 
is  afterwards  quashed  for  a  defect  in  the  return,  it  does 
not  seem  to  warrant  the  party  to  apply  for  a  new  writ 
after  the  six  months  are  expired.  (3) 

5  Geo.  II.  c.  19.  enacts,    that  no  certiorari  shall  be  5  Geo. II. 
allowed,  unless  the  party  prosecuting  it  (4),  before  the  J^^g  yg^o^nj, 
allowance  thereof,  enter  into  a  recognizance,  with  suffi-  ^ance. 
cient  sureties,  before  a  justice  of  the  county,  or  place, 
or  before  the  justices  at  sessions,  where  such  judgment 
or  order  shall  have  been  given  or  made,  or  beibre  a 
justice  of  the  King's  Bench,  in  50I.  with  condition  to 
prosecute  the  same,  at  his  own  costs  and  charges,  Avith 
effect,    without  wilful  delay,  and  to  pay  the  party  in 
whose  favour  the  judgment  or  order  was  made,  within 
a  month  after  the  same  shall  be  confirmed,  his  full  costs, 
to  be  taxed  according  to  the  course  of  the  court  where 
such  order  shall  be.     And  if  he  shall  not  enter  into  such 


(i )  Rex  V.  Newton,  ante,48j.  (3\  der  of  the  jintice'?,  for^the  removal  of 

(2)  Ibid.     The  case  does  not  state  a    pauper,    quaere, '  vvKether    the    six 

this  expre^sIy.     "But  as  the  application  months  are  to  be  counted  from  the 

to  remove  both   orders  wa.  made  on  day  of  making  the  order,  or  from  that 

the  same  day,  which  is  meiuioned  to  of  executing  it,  by  whicli  the  time  for 

ba  the  last  day  of  the  six  months  after  appealing  is  regulated;  see  ante,  398. 
making  the  order  of  sessions  upon  ap-         (3)  Ut  videtur.     Rex  i>.  Newton, 

peal,  the  original  order  must  have  been  ante,  483.  {3). 
m.'de  more  than  six  months.    See  al,-;o         (^4)  See  Rex  1;.  Boi^hey,  4  Term 

Rex  -y.   Warminster,    Str.  470.     In  Rep.  481. 
granting  a  certiorari  to  remove  an  or- 


I  I  3  recog- 
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recognizance,  or  shall  not  perform  the  conditions,  the 
justices  may  proceed  to  make  such  further  order,  for 
the  benefit  of  the  party  for  whom  the  judgment  shall  be 


given. 


in   such  manner   as   if  no   certiorari  had  been 


granted;  the  said  recognizance  to  be  certified  into  the 
King's  Bench,  and  there  filed  with  the  certiorari^  and 
order  or  judgment  removed  thereby. 


WlieD  en- 
tered into. 


According  to  the  words  of  the  statute,  it  seems  un- 
necessary to  enter  into  this  recognizance,  previous  to 
applying  for  the  certiorari.  It  is  sufficient  if  it  be  en- 
tered into  at  any  time  before  it  is  allowed. 


Party  re- 
moving an 

order,  mu;3t 
enter  into 
recogni- 
zance, al- 
though he 
ought  not 
to  be  liiible 
for  coits. 


Sometimes  it  may  be  expedient  that  a  party  should 
remove  orders,  and  enter  into  a  recognizance,  although 
he  ought  not  to  pay  costs,  if  the  court  should  ultimately 
decide  the  case  against  him. 

Thus,  in  an  appeal  from  an  order,  removing  to  the 
parish  of  A.  from  the  hamlet  of  C,  the  sessions  quashed 
the  original  order,  and  stated  a  case.  The  clerk  of  the 
peace  had  in  his  minute-book  and  book  of  orders,  en- 
tered that  the  order  had  been  confirmed,  subject  to  a 
case.  The  parish  of  A.  were  obliged  to  remove  the 
orders,  to  prevent  their  being  concluded  by  this  false 
entry  of  the  officers.  The  recognizance  was  accordingly 
entered  into  by  them,  and  the  certiorari  moved  for  by 
the  name  of  the  King  v,  the  Inhabitants  of  A.  Tlie  clerk 
of  the  peace  made  his  return  according  to  the  truth  of 
the  fact,  stating  that  the  order  of  two  justices  had  been 
quashed  by  the  sessions.  To  prevent  the  expences  of 
the  recognizance,  and  the  burthen  of  costs  falling  upon 
A.  in  the  event  of  their  not  succeedmg,  a  rule  was  ob- 
tained to  shew  cause,  "  why  the  certiorari^  lately  re- 
turned into  the  court  with  the  orders,  should  not  be 
considered  to  have  issued  at  the  cxpence  of  the  hamlet 
4t  of 
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of  C,  and  also  why  they  should  not  enter  into  a  recog- 
nizance to  pay  to  the  inhabitants  of  the  parish  of  A.  their 
full  costs  and  charges,  to  be  taxed  according  to  the 
the  course  of  the  court,  if  the  order  made  by  the  quarter 
sessions  against  the  said  hamlet  of  C.  shall  be  con- 
firmed." This  rule  was  made  absolute  without  oppo- 
sition. ( i ) 

When  these  requisites  have  been  complied  with,  the  Of  the  affi- 
davit. 
application  must  be  made  upon  an  affidavit  of  the  person 

suing  forth  the  writ,  and  also  of  others,  where  it  is  ne- 
cessary, that  they  should  join  in  making  one.  (2) 

It  must  state,  first,  that  six  days'  notice  has  been  its  form. 
given;  2d,  The  date  (2)  and  substance  of  the  proceed- 
ings to  be  removed,  and  before  whom  they  were  had, 
including  the  mention  of  a  case  when  granted;  3d,  If 
any  other  facts  are  necessary  to  shew  irregularity  in  the 
proceedings  of  the  justices  or  sessions,  and  to  induce  the 
court  to  grant  the  writ,  they  should  be  inserted.  (3) 

Application  being  thus  made  for  a  certiorari  upon  Of  granting 
such  an  affidavit,  it  is  usually  granted,  in  the  first  in- 


the  cer- 
tiorari. 


(i)  Rex  -V.  Inhabitants  of  Ashton  against  the    Inhabitants  of   Stoude." 

Underhill,  and  Rex  <y.  Inhabitants  of  See   the     advertisement    prefixed  to 

Charlton,  Cald.  416.  Burr.  S.  C.   Also  it" an  appeal  is  against 

{%)  The  affidavits  for  the  certiorari  a  rate,    and  the  sessions  confiim    it, 

are  entitled,  "  in  the  King's  Bench,"  the  title  is,  "The  King  against  Hogg'* 

without  givin<5  any  name  to  the  cause,  (the  appellant).     If  they  quash  the 

In  all  sessions'  cases,   the  King  is  the  rate ;  "  The  King   against  the  Inha- 

prosecutor,  and    the  parties   against  bitants  of  St.  Nicholas,  Gloucester'* 

whom  the  last  order   in   the  cause  is  (the  pi  ice  for  which  the  rate  is  made), 

made,  are  the  defendants.     Thus,  if  See   Cald-  262.  and   ib.  267.     Cases 

two  justices   remove  a  pauper  from  thus  entitled. 

Stroude  to  Lidney,  and  the  sessions  on  (3)  See     Rex  v.   Newton,    Burr. 

appeal  confirm  the  order,  the  title  of  S.  C.161. 

the  case  is,"  The  King  against  the  In-  (4)  Sse   Re'c  t\  Justices   ofGla- 

habitants  of  Lidney."    If  they  quash  morganshire,  5  Term  Rep.  Z79.  Rex 

the  original  order,  it  is  "  The  King  v.  E.iton,  2  Term  Rep.  89. 

I  I  4                             Stance, 
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stance,  by  the  court  or  judge,  if  a  case  has  been  re* 
served  at  the  sessions  for  the  opinion  of  the  court  of 
King's  Bench,  or  if  any  palpable  irregularity  appears  to 
Seruk'"^  have  taken  place  on  the  proceedings.  Otherwise,  the 
court  only  grants  a  rule  to  shew  cause,  in  which  case  a 
copy  of  the  rule  must  be  duly  served  upon  the  magis- 
trates, who  have  been  served  with  six  days'  notice  pre- 
vious to  the  original  application;  and  if  the  court  so 
direct,  upon  the  parties  interested  in  the  orders  made. 
The  justices  or  parties  interested  may  shew  cause  against 
the  rule  on  the  day  given  them;  and  if  they  do,  the 
court  decide  whether  it  ought  to  issue,  (i)^'  i^Ji^  ' 

Of  making  If  no  one  appears  to  oppose  the  rule,  it  is  madeabso- 
itavcute.  j^^g  upon  affidavit  that  it  has  been  served  upon  the 
proper  parties.  This  service  must  be  either  by  deliver- 
ing a  copy  to  the  party  in  person,  or  by  leaving  one 
with  an  inmate  at  his  place  of  aboae,  and,  at  the  same 
time,  shewing  the  person  served  the  original  rule  issued 
by  the  proper  officer  of  the  court. 

^r°""^^  ^f       There  are   certain    grounds  upon   which   the  court 
rule.  always  refuse  the  rule,  and  which,  among  others,  may 

be  shewn  for  cause  why  it  should  not  issue. 

1st,  Six  These  are,   ist.  If  the  previous  circumstances  already 

elapsed  &c  stated  to  be  necessary  have  not  been  complied  with;  or 
if  six  months  have  elapsed  between  the  date  of  the  pro- 
ceedings sought  to  be  removed,  and  that  of  moving  for 
the  writ.  (2) 


id,  Appeal 


2d,  By  a  general  rule  of  court,  no  certiorari  shall  be 
not  deter-     be  granted  to  remove  an  order  of  justices,  from  which  the 

mined, 

•  (i)  As  to  the  form  of  proceeding         (2)  13  Geo.  II.  c.  18.  ante,  484. 

upon  a  rule  to  shew  cause,  see  ante, 
414- 

law 
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law  has  given  an  appeal  to  the  sessions,  before  the  matter 
is  determined  on  the  appeal,  because  it  hinders  the  pri- 
vilege of  appealing;  and  if  any  order  be  removed  before 
appeal,  it  shall  be  sent  down  again.  ( i ) 


This  rule,  however,  extends  only  to  cases  where  there  Exception 
a  limited  time  for  appeali 
never  could  be  removed.  (2] 


is  a  limited  time  for  appealing;  as,  otherwise,  the  order  ^°  ^^^^ '^"^^•^ 


Also,  if  a  party  has  the  exclusive  right  of  appealing,  he  party  may 
may  waive  the  privilege,  and  remove  the  proceedings  at  ^^^^^^  '^ 
once  into  the  court  of  King's  Bench. 

"  For  where  an  order  of  justices  is  made,  and  there  is 
but  one  party  who  hath  a  right  to  appeal  (as  in  cases  of 
orders  of  appointment,  and  of  orders  made  upon  an  over- 
seer's absence,  or  negligence  in  the  execution  of  his 
office),  and  he  waves  his  privilege  of  resorting  ta  the 
sessions,  and  elects  to  come  to  this  court,  a  certiorari 
lies  for  removing  the  order,  there  being  no  reason  against 
the  party's  being  relieved;  for  the  authority  of  this  court 
is  never  taken  away  by  an  act  of  parliament,  without 
special  words  therein  for  that  purpose.  But  where  there 
are  two  parties  having  a  right  to  appeal,  and  the  time  of 
appealing,  being  fixed  by  the  law,  as  in  the  case  of  settle- 
ments, where  the  time  is  limited  to  the  first  session,  it 
is  not  reasonable  to  grant  a  certiorari  till  the  time  is 
elapsed;  and  so  is  the  rule  in  Salk.  147.  to  be  under- 
stood. (3) 

(i)  Regula   Generalis,  Salk.  147.  the  file."      Rex   'u,  Harman,  And. 

But  it  is  said  that  advantage  must  be  343. 

taken  of  this  rule,  upon  the  motion  to         (a)  Rex  -v.  Borough  of  Warwick, 

file  the  order,  for  if  filed  it  is  too  late.  2  Str.  991.  post.  490.      Rex   v,  Har- 

Per  Holt,  C.  J.     Rex  v,  Shallington,  man,  ante,  (i).      Rex   v.   Houlditch, 

I  Salk.  147.       But    by  Lord    Hard-  2  Bott,753.  856. 
wicke,  C  J.     "  Where  an  appe.illies,         (3)     Rex  •u.    Harman,  And.  343. 

'A  certiorari  granted  may  be  taken  off  Rex  v.  Houlditch,  supra,  (2). 

It 
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Pending  an 
appeal. 


It  seems  further,  that  if  a  certiorari  issues  pending  an 
appeal,  and  before  the  sessions  have  determined  the  case, 
it  may  be  quashed.  ( i ) 


But  if  a  defendant  appeals  to  the  sessions  against  an 
order  of  maintenance,  and  his  appeal  is  dismissed,  be- 
cause it  should  have  been  made  to  the  preceding  sessions, 
the  original  order  may  be  removed  by  certiorari^  and  the 
court  will  give  judgment  upon  it,  and  also  upon  that 
•  made  at  sessions.  (2) 

3d,  When         ->A    Xhe  court  will  not  grant  a  certiorari^  to  remove 

the  case  ,.  ,  .  ^         ,  ,  '        . 

clear.  proceeclnigs,  where  it  appears  clear  that  the  justices  were 

warranted  in  doing  what  they  did.  ( 3 ) 

4tK,  Not  4th,  The  poor's  rate  cannot  be  removed  by  certiorari^ 

poor's  rate.  ^^  i*  would  prevent  the  collection  of  the  rate,  and  the 
poor  must  remain  unprovided  for,  while  the  case  is  de- 
pending in  the  superior  court.  (4) 

But  it  lies  to  remove  all  orders  made  by  the  magis- 
trates concerning  it.  ( 5 ) 


(i)  Rex  V.  Sparrow,  a  Term  Rep, 
196.  n.  a. 

(a)  Rex  V.  Stanley,  Cald.  172. 

(3)  PerLordKenjfon,  C.J.  Rex 
V.  Justices  of  Glamorganshire,  sed 
qusere,  if  it  is  not  otherwise  where  the 
justices  at  sessions  state  a  case  for 
the  court's  opinion. 

(4)  Reg.  V.  St.  Mary  the  Virgin, 
Marlborough,  a  Str.  932.  Rex  1;. 
Uttoxeter,  ib.  2  Bott,  293.  Pl.  284. 
Cunn.  a8.  more  full.  Per  Ashhurst, 
J.  Rex  V.  King,  a  Term  Rep.  235. 
Also  an  original  rate  having  been  hiade 
at  sessions  prior  to  17  Gtfo.  II.  c.  38. 


the  court  refused  to  remove  it  by  cer- 
tiorari. Rex  -V.  Justices  of  Shrewsbury, 
a  Str.  975. 

(5)  Rex  V,  Wavell,  Doug.  116. 
and  several  cases,  post.  Appeal  from 
a  poor's  rate  ;  and  the  sessions  ordered 
the  churchwardens  to  produce  the 
books  at  an  adjourned  day,  before 
which  a  certiorari  was  hrovight  to  re- 
move that  order ;  and  held  to  lie, 
though  the  appeal  is  depending ;  else 
the  order  must  be  obeyed  before  the 
validity  of  it  can  be  determined.  Case 
of  the  Borougli  of  Warwicke,  a  Str. 
991, 


5th, 
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5th,  It  is  settled,  that  a  certiorari  does  not  lie  to  re-   5  th,  Nor 
move  any  other  proceedings  of  magistrates,  than  judicial  ^"c^ai"'^^"" 
acts.  ( I ) 

Although  a  certiorari  has  been  allowed  to  issue,  and  a  Court  will 
return  has  been  made  and  filed,  yet  the  court  will  super-  cenbrlrK 
sede  it  where  it  appears  to  have  issued  improvidently,  and 
will  order  the  return  to  be  taken  off' the  file  (2),  and 
grant  a  writ  o^ p^ocede7ido.  ( 3 ) 


But  a  party  cannot,  after  the  return  is  made,  and  the  When  party 

proceedings  removed,  object  to  the  issuing  of  the  certio-  f^."^  object- 

rari^  if  he  has  enlarged  the  rule  to  shew  cause  why  the  '"g- 
proceedings  should  not  be  quashed.  (4) 


It  is  to  be  observed,  that  the  restrictions  upon  issuing  Motions  for 
a  writ  of  certiorari^  to  remove  orders  of  justices,  do  not  not*w!thr' 
apply  to  cases  :   i  st.  When  any  officer  of  the  crown  is  these  rules. 
affected  by  the  order,  and  the  attorney  general  sues  for 
the  writ  on  the  part  of  the  crown  (5).     2d,  When  a 
party,  in  whose  favour  an  order  has  been  made,  wishes  to 
remove  it  into  the  court  of  King's  Bench,  with  a  view  to 
enforce  the  execution  of  it  (6).     3d,  When  such  a  party 
is  desirous  of  removing  a  defective  order,  for  the  purpose 
of  quashing  it,  and  thus  to  give  the  justices  an  opportu- 
nity of  making  a  valid  one.  ( 7 ) 


(1)  Rex -y.  Lediard,  Say.  6.     Rex  (4)  Rex   "y.  Hartshorne,    2  Burr, 
a;.  Lloyd,  Cald.  339.  745. 

(2)  Rex  'V.  Eliz.  Nicholas,  a  Str.  (5)  Rex  7'.  Tyndal  and  others,  East. 
I2Z7.  Rex  'V.  Wakefield,  i  Burr.  488.  Term,  a;  Geo.  11. 

and  many  other  cases.  (6)  Rex  i>,  James,  Mic.  a6  Geo. III. 

(3)  Per  Holt,  C.  J.  Reg.  v.  George,  Rex  -v.  Read,  Trin.  35  Geo.  III. 

6  Mod  40.  (7)  Rex    -v.    Winpennev,     East. 

IS  Geo.  III. 

In 
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In  these  cases  the  order  may  be  removed  after  the  ex- 
piration of  six  months.  Notice  to  the  justices  is  not  re- 
quired, nor  is  any  recognizance  for  the  payment  of  costs 
necessary. 


SECT.    II. 


Of  the  Form  of  the  Writ  of  Certiorari. 


Of  thee  i- 
rections  oi 
the  certio 
jrari. 


How  di- 
rected to 
sessions. 


To  a  justice. 


The  writ  must  be  directed  to  the  person  in  whose 
custody  the  records  to  be  removed  are.  This  is,  in  ge- 
neral, the  inferior  court  itself,  and  not  the  officer  whom 
they  entrust  to  keep  them. 

"  In  the  case  of  orders,  made  by  justices  of  peace,  or  at 
the  sessions,  it  is  directed  either  to  the  justices  of  the 
peace  for  the  county  generally,  or  to  some  of  them  in 
particular  by  nanle,  and  not  to  the  Custos  Roiulonimy  al- 
though he  has  the  custody  of  the  records.  ( i ) 

If  an  order  remain  in  the  hands  of  a  justice  of 
peace,  or  has  been  sent  by  him  to  the  clerk  of  the  peace, 
it  ought  to  be  certified  on  a  certidi^ari  for  the  removal  of 
it  by  such  justice  only.  But  where  it  is  made  a  re- 
cord of  sessions,  it  must  be  certified  as  one  of  their  re- 
cords. (2) 


when  to 

sesiions. 


The  sessions  returned  into  the  court  of  King's  Bench 
an  order  of  two  justices,  for  the  removal  of  J.  S.     It  was 


(i)  4  Hawk.  P.  C.  Book  2.  chap. 
27.    Pie  n).  Thrill,  Hob.  155. 

(a)  4  Hawk.  P.C.  162.    Book  a. 
hap.  27.  sect.  68.     Justices  who  re- 


tain an  eider  or  conviction  made  by 
them,  may  be  compelled  to  jeturn 
it  to  the  sessions,  by  a  writ  of  manda- 
mus. 


objected. 
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objected,  that  the  certiorari  should  have  gone  to  the  two 
justices,  and  not  to  the  sessions,  because  it  did  not  ap- 
pear any  act  had  been  done  at  sessions,  either  to  confirm 
or  reverse  the  order.  But  the  court  held,  that  the  order 
was  well  returned  by  the  sessions.  And  Eyre,  J.  said,  it 
had  been  so  determined  already;  for  the  justices  are  sup- 
posed to  return  all  the  orders  they  make  to  the  sessions, 
where  they  are  to  be  recorded.  ( i ) 

Likewise,  where  an  order  remains  in  the  hands  of  the   when  to 
person  to  whom  it  is  directed,  such  as  an  order  of  ap-  appointed" 
pointment,  the  ceiiiorari  must  be  directed  to  him.  (2) 

Care  should  be  taken,  that  the  proceedings  to  be  re-  Orders  re- 
moved are  properly  described  in  the  writ.  For,  "if  there  bTdescribeu- 
be  a  variance  between  the  certiorari  and  the  record  re- 
moved, the  justices  need  not  certify  such  record  (3)." 
Likewise,  if  they  do  return  records  under  it,  the  court 
will  give  no  judgment  upon  such  as  are  improvidently  re- 
moved, but  will  quash  the  certiormi.  (4) 

Thus  where  five  orders,  touching  the  removal  of  a  or  court 
pauper,  his  wife  and  children,  were  removed  by  certiorari  ^^  ^^^ 
from  the  sessions;  the  court  werd  of  opinion,  that  the 
four  first  were  not  pi;operly  described  in  the  certiorari^ 
(there  being  a  variance  in  the  words  "  his"  and  "  their" 
children);  the  fifth  order  was  well  removed,  being  rightly 
described ;  but  was  given  up  as  a  bad  one,  being  made 
whilst  the  matter  was  depending  before  the  sessions. 
Therefore,  they  quashed  the  last  order  of  justices  which 


(l)  Rex    nj.    Warminster,    i   Str.  (4)    But    after   the     certiorari    is 

470.    Forr,  326.  quashed,  a  second  may  issue  to  remove 

(2}  Rex  'Z',  Inhabitants  of  Great  them.    See  Rex  t'.  Hedingham,  Sible. 

Marlow,  2  lia  t,  244.  Burr.  S.  C.  114.     Rex  m.  Newton, 

(3)     D:.4lt.  Just.  Peace,  chap,  159.,  ib.  157. 
page  6;*4  ed.  1727. 

was 
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was  well  removed,  and  quashed  the  certiorari  as  to  the 
four  other  orders,  which  were  not  well  removed  by  it,  for 
want  of  being  properly  described.  ( i ) 


Returned 
by  those  to 
whom  di- 
rected. 
Writ  di- 
rected to 
the  justices, 
returned  by 
clerk  of  the 
peace,  ill. 


SECT.  III. 

Ofrefmiiing  the  Certiorari. 

The  certiorari  must  be  returned  in  the  name  of  the 
persons  to  whom  it  is  directed,  or  some  of  them.  Thus, 
where  two  orders  were  removed  by  certiorari,  the  return 
was  quashed;  because  the  return  in  the  schedule,  an- 
nexed to  the  writ,  was  not  made  by  two  justices,  but  by 
the  clerk  of  the  peace,  who  was  not  the  person  to  whom 
the  certiorari  was  directed,  and,  thereupon,  a  new  cer- 
tiorari  was  granted  (2).  If  the  writ  is  improperly  di- 
rected, the  proper  parties  may  object  to  make  any  return 
for  that  reason ;  but,  if  they  return  the  record,  no  third 
person  can  object,  and  move  to  quash  the  certiorari  on 
that  account.  (3) 


(1)  Rex  V.  Hedingham,  Sible. 
Burr.  S.  C.  11  a.  This  point  is  thus 
reported,  And.  73.  Orders  were 
made  to  remove  "  A.  B.  and  E.  his 
wife  and  two  daughters,  the  children 
of  A.  B.  and£.  his  wife."  The  cer- 
tiorari is  to  remove  all  orders  for  the 
removal  of  "  A.  B.  and  E.  his  wife, 
and  the  children  of  A.  B.;"  and  it  was 
held  by  the  court,  that  for  this  reason 
the  orders  were  not  removed. 

A  certiorari  xsiMzA  to  remove  all 
ordersconccrning  the  hihabitants  of  the 
parish  o(  Barking,  Necdhnm  Market, 
and  Darmesden  Hamlets,  and  the 
order-;  mentioned  Barking  uad  Need- 


ham,  and  Darmesden  hamlets,  without 
market.  Holt,  C.  J.  If  Needham 
and  Needham  Market  be  the  same 
hamlet,  so  it  should  have  been  re- 
turned; but  we  cannot  take  notice 
that  there  is  no  such  hamlet  as  Need- 
ham Market.  If  trespass  quare 
clausum  fregit  at  Needham  were 
brought,  and  the  plaintiff  found  a 
breaking  at  Needham  Market,  he 
must  be  nonsuit.  Regina  1/.  Inhabi- 
tants of  Barking,  a  Salk.  452. 

(2)  Eliz.  Ashley's  case,   a  Salk. 
479. 

(3 )  Daniel  v.  Philips,  4  Term  Rep. 
B.  R.  499. 


Wlierf" 
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Where  a  certiorari  issues  to  the  sessions,  the  record  By  how 
may  be  certified  by  two  of  the  justices  ( i ) ;  and  the  prac-  Jilfe"/ti"be 
tice,  in  many  instances,  seems  to  have  been  so  (2).     But  certified., 
it  is  laid  down,  "  that  all  certioraris^  though  directed  to     ^  °"^* 
divers  justices,  may  be  returned  by  one,  and  so  is  the 
usual  practice  (3)."     And,  where  it  was  moved  to  quash 
a  return  to  a  certiorari^  directed  to  two  justices   of  the 
peace,  because  it  was  only  made  by  one,  the  court  over- 
ruled the  exception  (4).     It  seems  unnecessary  to  sign  Form  of 
the  return ;  but  the  person  who  makes  it,  must  describe  ^  ^  return. 
liimself  as  one  having  authority  to  do  so.     A  certiorari 
issued  to  bring  up  an  original  order  of  removal  by  two 
magistrates,  and  an  order  of  sessions  made  thereupon : 
it  was  objected  to  the  certiorari^  that  it  did  not  appear  to 
be    properly   returned;     the  return   was   only   signed 
R.  Whitton,  not  saying  who,   or  what  he  was,   or  that 
he  had  any  proper  authority  to  return  it.     It  is  not  even 
prefaced  to  be  the  answer  of  such  a  one,    which  is  the 
usual  method.      Lee,  Chief  Justice,  directed  other  re- 
turns to  be  looked  into,  which   appeared  to  run  thus : 
"  Tlie  answer  of  A.  B.   and  C.  D.   two  of  the  justices 
within  named ;"  and  then  desired  the  counsel  to  look 
into  it,  and  see  if  it  could  be  supported.     But  they  find- 
ing it  could  not,  moved  to  quash  their  own  certiorari.  (5) 

The  return  must  be  made  upon  parchment  (6)  ;  and  if  On  parch- 
on  paper,  it  will  be  quashed  as  no  return.  (7)  *"^"*' 


(i)  Reeve  v.  Brown,  x  Keb.aSa.  the  writ  is  brought,  or  supposed  to  be 

(a)  Rex  v,  Newton,    Burr.  S.  C.  brought,  but  without  stating  him    to 

^59'  be  the  chairman,  only  saying  '*  one  of 

(3)  Per  Astry,  Anon.  Comb.  25.  the  justices    within    named."     It  is 
and  the  form  of  tiie  writ  is  so.  signed  but  not  sealed. 

(4)  Rex  11.   Darlington,    1    Bar-  (5)  Rex  v.  Newton,  ante,  {%]. 
uard.  B.  R.     The  practice  in  Surrey  (6)  Rex  v.  Darlington,  ante,  (4), 
is,  to  make  the  return  in  the  name  of  (7)    Rex  r.   Stow    Barden,    Cas. 
the  chairman  of  il;e  ses^ions,  to  whom  Temp.  Hard.  173. 


It 
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As  to  the  It  is  laid  down  by  Hawkins,  "  that  every  return  ought 

to  be  under  the  seal  of  the  inferior  court,  or  of  the  jus- 
tice or  justices  to  whom  it  is  directed ;  and,  if  such  court 
have  no  proper  seal,  it  seems  that  the  return  may  be 
well  made  under  any  other  (i ).  Also,  the  form  of  the 
writ  requires  the  return  to  be  made  under  seal.  It  is 
said,  however,  in  a  recent  case,  that  a  return  to  a  cct- 
tiorari,  to  remove  an  indictment  for  a  misdemeanour 
from  the  sessions,  need  not  be  under  seal,  notwithstand- 
ing the  words  of  the  writ.  ( 2) 

Cin  return  The  justices  have  no  power  by  the  certicyrari  but  to 
th  ^^order"'  return  the  order  in  hcec  verha^  and  therefore,  what  they 

think  fit  to  return  further,  the  court  can  take  no  notice 

of-  (3) 

Must  do  it  Where  on  a  certiorari  to  remove  an  order,  the  return 
the°purmrt"  ^^^  cujus  quidem  tenor  sequitur  in  hcec  verba,  and  not  qjii 
or  tenor,  as   quidem  ordo  sequitur  in  hcec  verba,  it  was  quashed  for  that 

directed  by     ^  ,    .  ^  ^ 

the  writ.       reason.  ^4) 

But  where  the  certioi'ari  is  only  to  remove  and  send 
up  the  tenor  of  the  record,  it  must  be  obeyed  accord- 
ingly. (5) 

When  de-         A  certiorari  is  of  no  effect,  unless  it  be  delivered  be- 

livered.  r        '  •  •      i    /^\ 

tore  its  return  is  expired.  (6) 


(ij  Hawk.   P.  C.  161.     Book  a.  674.     4  Hawk.   P.C.  163.  Book  a. 

chap.  27.  ject.  65.  chap.  27.  sect.  71.      But  the  distinc- 

(2^  Rex  'V.  Pickersgill,  Cald.  297.  tion  seems  to  be  that  the  word  "tenor" 

•   (3)  Weston  Rivers  •y.  St.  Peters,  imprts  only  a    true   copy.    Reg.   v. 

in   Marlborough,   2   Salk.   492.  post.  Drake,  Salk.  660.  and  the  cases  there 

yc^.  (4)  cited;  but   the  term  "ordo*'  me.ins 

(4)  Reg.  1/.  St. Mary's  in  the  De-  the  original  order. 

vizes,  1  Salk.  147.  (6)  Rex  -v.  Rhodes,  i  Keb    944. 

(5)  Dalt.   ed.  1727.     Chap.  19J.  4  Hawk.  P.C.  ead.ed.  160.  sect.  59, 
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If  the  person  to  whom  it  is  directed  do  not  make  a  re-  An  alias, 
turn,  the  modern  practice  is  to  issue  a  rule  to  return  the  ^'^• 
writ  oi certiorari,  and  if  that  rule  be  not  obeyed,  to  grant 
an  attachment  against  the  party  disobeying,  (i) 

If  a  certiorari  be  not  returned,  so  that  an  alias  be 
awarded,  the  return  must  be  upon  the  first  wTit,  and  the 
other  must  be  returned,  quod  ante  adventum  istius  brevis ; 
the  matter  was  certified.  (2) 

Tlie  person  to  whom  a  certioj-ari  is  directed  may  make  "^  ^^e  remedy 
what  return  to  it  he  pleases,  and  the  court  will  not  stop  return.  * 
the  filing  of  it  on  affidavits  of  its  falsity,  except  only 
where  the  public  good  requires  it ;  as  in  the  case  of  the 
commissioners  of  the  sewers,  or  for  some  other  special 
reason :  but  regul^ly,  the  only  remedy  against  such  a 
false  return,  is  an  action  on  the  case,  at  the  suit  of  the 
party  injured  by  it,  and  information,  &c.  at  the  suit  of 
the  king (3);  as  also  by  attachment  for  the  contempt, 
where  the  party  refuses  to  make  a  return.  (4) 


The  general  practice  as  to  the  return  of  a  record  from  Pmct 
the  sessions,  by  writ  o^  certiorari,  is  as  follows:  ^°  *?^ 


The  attorney  for  the  party,  who  applies  for  the  writ, 
receives  it  from  the  crown  office  as  soon  as  the  rule  of 
court  or  judges' ^(fl^  has  been  obtained,  to  warrant  the 
issue.     He  then  carries  it  along  with  the  recognizance  to 

(i)  See   Rex  v.  Battams,  i  East,  (a)    Anon,    i   Vent.  75.      Note, 

^98.     The  ancient  practice  is  said  to  this  seems  to  refer  to  a  case,  where 

have  been  to  issue  an  alias,  that  is,  a  the  record  has  been  actually  certified 

second  writ ;  then  a  pluries,  that  is,  a  before  the  issuing  of  the  second  writ, 

third  writ,  or  causam   nobis  significes  but  not  returned  into  the  crown  office, 

was  awarded,  and  then  an  attachmenr.  (3)  4  Hawk.  P.  C.  i6z.  Bc^ok  z* 

I  Burn.   Just.  Tit.   Certiorari,   cites  chap.    27.     cites     Reg,   v.    Norton, 

Crom.  116.  and  see  Cork  v.  Baker,  Pasch.  n  Ann. 

i.Str.  63.  (4)  Supra,  (r). 

VOL,  II.  K  K  pro- 
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Of  Returning  the  Certiorari,  ^c. 


Record  how 
drawn  up. 


prosecute,  acknowledged  before  a  judge,  or  some  justice 
of  the  peace,  for  the  county  or  place  where  the  order 
was  made,  to  tlie  clerk  of  the  peace ;  who,  when  a  case 
has  been  granted,  draws  up  at  length  on  parchment,  a 
record  of  the  order  of  sessions,  in  conformity  to  the  en- 
tries which  have  been  made  in  the  sessions-books  respect- 
ing it.  It  commences  with  the  caption,  and  terminates 
with  the  case ;  but  the  names  of  the  justices,  who  made 
the  original  orders  appealed  against,  are  generally  omit- 
ted in  the  caption.  ( i ) 


The  return  in  the  case  of  a  rate  is  prepared  in  a  similar 
manner.  And,  as  the  rate  itself  cannot  be  removed,  the 
entry  of  the  appeal  should  include  the  title  of  the  rate, 
and  the  allowance  by  the  justices.  (2) 


Practice  in 

different 

counties. 


The  practice  as  to  making  the  return,  seems  to  vary  in 
different  counties.  At  some  sessions,  the  clerk  of  the 
peace  makes  an  indorsement  on  the  back  of  the  writ,  as 
follows :  "  The  answer  of  A.  B.  one  of  the  justices  within 
named."  "  The  execution  of  this  writ  appears  in  cer- 
tain orders  to  the  same  writ  annexed."  Opposite  to  this 
indorsement  is  affixed  a  seal,  supposed  to  be  that  of  the 
magistrate  in  whose  name  the  return  is  made.  The  order 
of  sessions,  and  the  original  order  of  the  magistrates, 
which  are  directed  to  be  removed,  together  with  the  re- 
cognizance to  prosecute  the  writ  with  effect,  are  then  an- 
nexed to  the  writ.  (3) 


According  to  the  form  in  Burn's  Justice,  the  officer 
should  make  out  a  schedule  on  a  separate  piece  of  parch- 


(i)  Ante,  467.  (3).  But  see  an 
order  of  sessions  stating  a  case  for  the 
opinion  of  the  court,  signed  and  sealed 
by  the  two  justices  only  who  made  the 
first  order,  (an  order  of  removal,) 
although  many  others   were  named 


in  the  caption  of  the  quarter  sessions. 
Rex  f .  Sowerby,  Buit.  S.  C.  125. 

(2)  Ante,  490. 

(3)  Siieh  is  the  practice  in  the  of- 
fice of  the  clerk  of  the  peace,  for  the 
county  of  Surrey. 

ment. 
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ment,  containing  the  justice's  return  of  his  execution  of 
the  writ,  to  which  it  must  be  annexed.  The  records 
which  are  required  to  be  certified,  are  then  enclosed 
within  the  schedule,  and  sealed  up.  ( i ) 

But  whatever  form  is  followed  in  certifying  the  return,  How  re- 
the  orders  arc  annexed  to  the  certiorari,  and  the  clerk  of  g"^*^  '"^° 
the  peace  sends  the  return  up  by  some  person,  in  whom  •" 
he  can  confide,  (usually  the  agent  for  the  party  who  has 
sued  out  the  certiorari^)  who  must  deliver  it  to  the  proper 
officer  at  the  crown  office. 


SECT.  IV. 

Of  proceeding  to  quash  or  affirm  Orders^  after  they  are 
returned  into  the  Court  of  King's  Bench. 

After  the  return  has  been  thus  made  by  the  clerk  of  of  filing  th< 
the  peace  into  the  crown  office,  a  motion  is  made  to  file  °^^^^' 
the  orders.  (2) 

The  party,  wishing  to  have  them  quashed  or  con-  Moving  to 
firmed  (3),  moves  the  court,  upon  an  office  copy  of  the  ^"^^^• 
orders  procured  at  the  crown  office,  for  a  rule  to  shew 
cause,  why  it  should  not  be  done  accordingly.  ( i ) 

(i)    See   I  Burn's  Just.  Tit.  Cer-         (3)  Tn  Rex  i/.  Oulton,  Burr.  S.  C 

tiorari,  with  which  the  form   for  the  68.  a  motion  was  made  to  confirm  the 

return  to  a  certiorari  to  remove  an  orders,  unless  cause  should  be  shewn 

indictment   as    stated    in   Lambard's  to  the  contrary,  before  the  last  day  of 

Eirenarcha,  Tit.  Processes,  agree:^.  term  ;  two  terms  being  elapsed  since 

{%)  Rex  1/.  Nether  Heyford,  Burr,  they  same  in,  and  nothing  done  upon 

S.  C.  479.      But  this  motion   is  not  them. 

made  in  court,  the  signature  of  coun-         (4)  See   Rex   v.    St.  Issey,  Burr, 

sel  being  considered  as  an  authority  to  S.  C.  8z6,  &c.     Rex   v.  Moor  Crit- 

the  officer.    The  reason  for  the  mo-  chell,  2  East,  66.  where  the  form  of 

tion  is,  to  give  the  party  an  opportu-  the  rule  stating  the  objection  to  the 

nity  of  objecting  to  the  return  before  order  is  given. 
filing,  if  he  thinks  proper. 

K  K  2       '  This 
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Drawing  up       This  rule  must  be  drawn  up,  and  a  copy  served  upon 
therT'''"^   the  opposite  party. 


Settitie 
down  for 
argument. 


Formerly,  the  motion  to  make  this  rule  absolute  wats 
moved  as  part  of  the  ordinary  business  of  the  court,  upon 
any  day  which  suited  the  counsel's  convenience,  after  that 
appointed  for  shewing  cause  by  the  rule.  But  Lord  Mans- 
*  field  introduced  it  as  a  standing  order,  "  that  all  rules,  to 
shew  cause  why  orders  should  riot  be  quashed,  should  be 
peremptory  rules,  and  the  causes  be  set  down  in  the  crown 
paper ;  and  that  a  copy  of  the  orders  should  be  left  with 
the  junior  judge  of  the  court,  two  days  before  such  day 
for  shewing  cause  ( i )."  By  a  subsequent  regulation,  the 
court  directed,  that  a  copy  of  the  orders  should  be  deli- 
vered to  each  of  the  judges,  two  by  the  clerk  in  court  for 
the  prosecutor,  and  two  by  the  clerk  in  court  for  the  de- 
fendant. (2) 


Crown  pa- 
per days. 


These  cases  are  now  set  down  by  the  clerk  of  the  rules 
on  the  crown  side  of  the  court,  in  the  crown  paper,  to 
be  argued  on  the  day  given  for  shewing  cause  by  the  rule, 
being  a  crown  paper  day,  that  is  one  of  those  days  in 
term,  which  the  court  has  set  apart  to  hear  arguments  in 
criminal  cases,  prior  to  all  other  business.  They  are 
every  Wednesday  and  Saturday  in  term,  except  the  first 
and  last  day. 


Delivenng  The  clerk  of  the  rules  on  the  crown  side  of  the  court, 
copies  to  the  and  the  clerk  in  court  employed  for  the  prosecutor,  make 
ea^h  a  copy  of  the  record  removed,  one  of  which  is  de- 
livered at  the  chambers  of  the  chief  justice,  and  the 
other  at  those  of  the  senior  puisne  judge,  two  days  before 
the  case  comes  on  for  argument.     The  secondary  and 


;i)i5Fcb,T775.  Burr.  S.  C.  806. 


(a)  Trinity  term,  n  Geo.  Til. 

clerk 
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clerk  in  court,   employed  for  the  other  side,  make,   and     , 
deliver  in  like  manner,  one  to  each  of  the  junior  judges. 
It  is  likewise  proper  for  both   parties  to  furnish  all  the 
four  judges  with  an  abstract  of  the  points  upon  which  it 
is  intended  to  impeach,  or  support  the  orders,  (i) 

The  case  being  thus  set  down  in  the  cause-book,  upon  of  the 
the  crown  side  of  the  court,  is  called  on  in  turn.  If » argument. 
counsel  appear  only  to  support  the  rule,  and  the  clerk  in 
court,  on  his  side,  has  delivered  the  paper-books  to  the 
judges,  he  may  move  to  have  it  made  absolute,  upon  affi- 
davit of  service  (2),  but  not  otherwise  (3).  If  none  ap- 
pear for  the  rule,  or  no  paper-books  have  been  delivered 
on  that  side,  and  the  other  side  are  ready  to  oppose  it, 
the  rule  is  of  course  discharged,  and  the  order  of  removal 
affirmed.  But  if  neither  are  present,  the  court  order  tiie 
case  to  be  struck  out  of  the  paper. 

Usually,  however,  both  parties  appear,  and  then  the 
case  is  first  gone  into  by  the  counsel  who  shew  cause 
against  the  rule,  or  in  other  words,  assign  their  reasons 
why  the  conditional  rule,  granted  to  the  party  removing 
the  order,  ought  to  be  discharged  (4).  After  the  counsel 
on  that  side  have  been  heard  in  succession,  beginning 
with  the  first  in  rank,  those  on  the  other  side  are  heard 
in  like  manner,  in  support  of  the  rule.  The  judges,  if  they 
see  no  difficulty  in  the  case,  deliver  their  opinions,  usually 


(i)  Mich.  45   Geo.  Til.  Lord  El-  Mich.  43  Geo.  III.     Rgx  v.  Walpole, 

ienborough,  C  J.  with  the  concurrence  St.  Peter's,  Burr.  S.  C.  638. 

of  the  other  judges,  desired  that  this  (4)  It  is  called  a  conditional  rule 

should  be  done  in  future,  in  all  argu-  or  rule  nisi  causa,  &c.  because  i:  i^ 

n)ents  upon  the  civil  side  of  the  court,  granted  to  the  party  moving  for  it, 

(2)  This  being  to  reverse  the  act  of  unless  sufficient  cause  be  shewn  iigaini  t 

a  court  of  record,  is  not  considered  as  it,  upon  a  day  given  for  the  purpose 

z  matter  of  course.  by  the  court,  in  the  rule, 

1^)  Rex  V.  Inhabitants  of  Disburgh, 

K  K  3  seri-* 
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seriatim,  and  pronounce  judgment  directly  after  the  argu- 
ment. But,  if  the  case  appears  to  require  further  con- 
sideration, they  direct  it  to  stand  over,  either  for  another 
argument,  or  their  own  more  mature  deUberation;  or  else 
they  desire  it  to  be  sent  back  to  the  sessions,  to  have  the 
facts  more  fully  stated. 

points  to  be  The  points  which  may  be  taken  in  argument,  relative 
argued.  ^^  orders  removed  into  the  court  of  King's  Bench,  are, 
I.  Such  as  originate  in  objections  to  the  certiorari »  2.  In 
defects  arising  upon  the  face  of  the  orders  removed  by  it. 
3.  Upon  the  law  as  it  arises  from  the  facts  stated  in  a 
special  case,  to  be  grounds  of  the  judgment  given  in  the 
court  below. 

1.  If  the  orders  are  improperly  removed  by  thec^r- 
tiorari,  the  court  will  give  no  judgment  upon  them, 
but  quash  the  certiorari,  ( i ) 

2.  It  has  been  shewn  that  orders  made  by  justices, 
both  in  and  out  of  sessions,  may  be  removed  by  certi- 
orari, although  no  case  has  been  stated  for  the  opinion 
of  the  court  of  King's  Bench.  (2) 

Court  only        Wliere  orders  are  so  brought  up,  the  court  can  only 

errorjoiuhe  cousidcr  such  errors  as  appear  on  the  face  of  the  pro- 

proceedings.  ceeding,  and  will  hear  nothing  of  the  merits,  the  order 

of  sessions  being  in  such  case  final  (3 ) ;  and  if  any  thing 

is  returned  with  the  certiorari,  in  addition  to  the  orders, 

they  will  take  no  notice  of  it.  (4) 

Also 

(i)  Rex  f.Hedingham.Sihle,  Burr,  in   Marlborough,  a  Salk.  492.     Rex 

S.  C.  112.     Rex  V.  Newton,  ib:  157.  1;.  Oulton,  Burr.  S.  C.  68,  ante,  499. 

(2)  Ante,  482.  (3).     This    seems     uniformly    true, 

(3)  Anon.  I  Vent.  310.    2  Bott,  where  a  special  case  has  been  reserved 
745,     pl.  833.  by  the  sessions;  but  in   orders  of  ap- 

(4)  Weston,  Rivers  and  Sc.  Peter's,  poiatment,vvhere  no  case  has  been  re- 

served, 
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Also,  if  a  fact  appears  doubtful  on  the  ftice  of  the  J^^Jj-^J  g 
order,    they  will    intend    that  the  sessions   have   done  R.  intend 

ricrht   (\\  ihe  sessions 

ngni. ;  I ;  ^^^^  ^^^^^^ 

And  where  such  a  general  order  is  removed,  the  court 
cannot  send  it  back  to  the  sessions.  (2) 

Two  orders  of  sessions,  touching  an  order  of  removal,  "^^^'^^  ^^^ 
had  been  brought  up  without  the  justices  having  stated  an  order  to 
a  case;  it  was  moved  that  the  orders  mitrht   go  back  ^^  ^\^y}^^' 

O  o  on  afndavit, 

to  the  sessions,  in  order  for  them  to  be  at  liberty  to  without 
amend  the  order  of  sessions,  upon  an  affidavit  stating, 
that  the  original  order  of  two  justices  was  not  in  fact 
discharged  upon  the  merits  (which  were  never  entered 
into,)  but  quashed  upon  an  apprehended  mistake  in 
form.  The  court  gave  a  rule  to  shew  cause  why  the 
order  of  sessions,  discharging  the  original  order  of  two 
justices,  should  not  be  rectified  and  made  agreeable  to 
the  truth  of  the  case.  On  shewing  cause,  an  affidavit 
was  produced  by  the  other  side,  denying  that  the  order 
was  Squashed  for  want  of  form.  The  judges  held  it 
doubtful,  upon  the  affidavit,  "  whether  it  was  discharged 
upon  the  merits,  or  quashed  for  want  of  form ;"  and 
therefore  clearly  and  unanimously  held,  "  that  the  court 
could  do  nothing  in  it."  (3) 

But  the  court  of  King*s  Bench,  where  a  material  fact  Will  direct 
appeared  doubtful  on  the  face  of  the  order,  has  directed  when  a  ma- 

terial  fact 

served,  the  court  has  admitted  affida-         (i)  Rex  v.  Mayfield,  Burr.  S.  C. 

vits  to  be  read,  stating  a  want  of  ju-  453.     Rex  v.  Normanton,  ib.   aij. 

risdiction,  or  other  illegnl  conduct  in  But  see  po:it.  504.  (3).     Rex  "j.  Mar- 

the  magistrates,  to   invalidate    them.  gam. 

See  Rex  11.  Great   Marlow,  a  East,         (2)  Rex  «?/.  Normanton,  ante,  (i). 
244.   Ante,  vol.  i.  54.  lb.  36.  Rex -y.         (3)  Rex -y.  Bradenhainn,  FArr.S.  C. 

Overseers  of  Bridgewater,Cowp.  139.  394.     a  Bott,  735.     PI.  823. 
I  Bott,  26.     PI.  44. 

K  K  4  the 
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doubtful. 
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the  court  of  quarter  sessions  to  inquire  into  the  facts, 
and  state  them  fully  to  the  court,  although  they  had  not 
stated  a  case  (i).  Thus,  where  "  two  justices  removed 
a  pauper  from  Langunwd  to  Margam  by  an  order  in 
which  they  adjudged  hhn  to  be  settled  in  Margam,  by 
virtue  of  a  certificate  U7ider  the  hands  and  seals  of  L.R. 
churchwarden,  and  H.  T.  overseer  of  Margam,  and  A.  P. 
and  S.  W.,  justices  of  the  peace,  and  attested  by  two 
witnesses.  The  parish  of  Margam  appealed  to  the  next 
sessions  at  Glamorgan  (2),  where  the  order  was  affirmed, 
on  hearing  the  merits.  These  orders  being  removed 
here  by  c67f?o?'«n,  this  court,  in  Hilary  term,  1786,  di- 
rected the  sessions  to  state  the  number  of  overseers  and 
churchwardens  of  Marf^am,  at  the  time  of  granting  the 
certificate.  In  answer  to  this  rule,  the  court  of  sessions 
represented  to  the  court  of  King's  Bench,  that  they  could 
not  state  the  same  without  producing  witnesses  on  both 
sides,  which  they  did  not  conceive  themselves  authorized 
to  do,  without  the  further  directions  of  the  court  of 
King's  Bench.  In  Hilary  term,  1787,  the  court  of  King's 
Bench  ordered  the  court  of  sessions  to  examine  into  and 
certify  the  number  of  churchwardens  ancj  overseers  of 
the  poor,  at  the  time  of  giving  the  certificate  in  1741, 
and  to  examine  and  hear  such  evidence  as  should  be 
produced  by  the  parties  to  those  facts.  To  this  rule  the 
justices  returned,  "  that  at  the  time  of  giving  the  certi- 
ficate, there  were  two  overseers  and  four  churchwardens 
in  Margam."  (3) 


Of  the 
power  of 
B.  R.  over 
rates ;  only 
where  there 
is  an  appeal. 


Tl  e  jux'isdiction  of  the  King's  Bench  over  poor's  rates 
is  nearly  similar  to  that  which  they  exercise  over  orders 
of  removal.     But  as  the  rate  cannot  be  removed  by 


(i)  Rex  %-.  Cuckficld,  Burr.  S.  C. 
ape. 

(a)  i.  e,  fcr  Glamorganshire. 


(3)  Rex  1/.  Margam,  i  Term  Rep. 
775-  ^y  three  judges. 


II 
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C'crtiorayi  ( i ),  the  court  of  King's  Bench  do  not  exercise 
any  power  over  it,  until  after  it  has  been  appealed 
against  to  the  quarter  sessions.  Then,  as  the  order 
made  by  the  sessions,  upon  appeal,  contains  a  copy  both 
of  the  title  of  the  rate  and  the  allowance,  if  that  is  re- 
moved, the  court  not  only  exercise  a  direct  jurisdiction 
over  the  order  of  sessions,  but  a  collateral  authority 
over  the  rate  and  allowance,  as  matters  touching  and 
concerning  the  same.  It  does  this  whether  the  sessions 
state  a  case  for  its  opinion  or  otherwise.  (2) 


tion  over 


"  This  was  a  rule  to  shew  cause  why  a  rate  for  the  b.  R.  exer 
relief  of  the  poor  of  the  parish  of  Effinoham,  in  the  ^.'^^J"' 

*  A  o  •'  tion  ov 

county  of  Surrey,  and  an  order  of  sessions  confirming  rates,  ai 
the  rate,  should  not  be  quashed,  on  the  ground  that  the  ^a^e  stated. 
parties  applying  for  the  rule  were  over-rated  and  over- 
charged. The  court  of  quarter-sessions  had  refused 
to  state  a  special  case;  but  the  counsel  for  the  appellant 
being  of  opinion  that  the  rate  would  appear  to  be  bad 
from  the  title,  they  removed  it  (3)  by  certiorari,  and  ob- 
tained the  present  rule.  The  title  of  the  rate  was  as 
■follows:  "  Surrey  to  wit.  An  assessment  on  all  and 
every  the  occupiers  of  lands  and  houses,  in  the  parish  of 
Effingham,  for  the  necessary  rehef  of  the  poor,  and  to- 
wards  payment  of  inoney  horrcmed  for  repairing  and.  re- 
building  the  wm'khouse,^^  The  court  being  of  opinion 
that  as  the  rate  appeared,  from  the  title,  to  be  made  to 
liaise  money  for  an  illegal  purpose,  it  could  not  be  sup- 
ported ;  and  made  the  rule  absolute.  (4) 

But  the  court,  in  conformity  to  their  proceedings  upon  p.  r.  only 
orders  of  removal,  will  not  examine  into  any  thing  but  ^'^^"-'"e  m- 


pears  on  the 


(t)  Ante,  490.  ib.  498,  (3)  i,  e.  not  the  rate,  but  the  order 

(a)  But  if  no  case  is  stated,  the  ob-  of  sessions  reciting  the  title. 

jectioti  must  appear  upon  the  face  of  (4)  Rex    v.    Wavell    aud    others, 

the  order.     See  nfra.  Doug.  116.    Ante,  vol  i.  63. 

what 


5©^  Of  'proceeding  to  quash  o?-  qffirfn  Orders^ 

order, where  wliat  appears  on  the  face  of  the  order  of  sessions.  A 
no  case.  poor  rate  was  made  in  October,  1789,  and  allowed  in 
the  November  following ;  against  which  the  defendant 
appealed  to  the  ensuing  Easter  sessions,  when  the  ap- 
peal was  dismissed  with  costs,  because  it  was  not  made 
to  the  next  sessions. 

The  rate  ( i )  and  order  of  sessions  having  been  re- 
moved into  the  court  of  King's  Bench  by  certiorari,  it  was 
moved  to  quash  the  rate,  for  an  informality  appearing  on 
the  face  of  it,  as  having  been  made  by  one  overseer  only; 
it  being  competent  to  the  party,  complaining  of  the  rate, 
to  take  advantage  of  any  defect  which  appeared  on  it, 
notwithstanding  the  sessions  had  properly  dismissed  the 
appeal,  because  it  had  not  been  lodged  in  time.  The  pro- 
ceedings below  are  now  before  the  court,  and  they  will 
not  sufler  a  rate,  w^hich  is  allowed  to  be  apparently  illegal, 
to  be  confirmed  here.  But  by  BuUer,  J.  —  Here  the 
party  objecting  to  the  rate,  is  not  entitled  to  remove  it ; 
and  as  the  order  of  sessions  is  right,  we  cannot  do  other- 
wise than  confirm  it.  Per  Curiam,  Order  of  sessioUvS 
affirmed.  (2) 

Wheuase         3.  But  the  most  usual  way  in  which  these  orders  come 
^^"^  •  before  the  court,  is  when  tliey  are  made  subject  to  a  case 

stated  for  its  opinion.  ( 3 ) 

Sesrions  It  is  been  already  shewn,  that  the  court  below  must 

Sdc'e.        make  an  order  one  way  or  otlicr,  and  cannot  adjourn  the 

appeal  into  the   superior  court,  accompanied  by  a  case 

which  states  the  facts  only.  (4) 

(0  So  in  the  report.  will  give  jiulgment  upon  every  order 

(a)  Rex  'V.  Atkins,  4  Term  Rep.  which  sets  forth  the  facts  and    reasons 

la.     I  Bott,  184.     PI.  276.  upon  wliich  it  is  made,  whether  it  be 

(3)  Ante,  464.     Rex  v.  Kniveton,  made  subject  to  their  opinion  or  not. 

Burr.  S.  C.  499.  See  ante,  47^>(2)-     Rex  v.  Natland, 


(4)  But  the  court  of  King's  Bench     post.  ^07.  (i). 
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Where  a  case  is  agreed  at  the  sessions  to  be  drawn  up  B.  R.  will 
for  the  opinion  of  the  judge  of  assize,  and  he  has  given  it  upoij'a'^lfj,^^ 
after  hearing  counsel,  the  court  will  not,  afterwards,  enter  vvhich  has 
into  consideration  of  the  matter,  if  the  orders,  containing  ^J^g  judg^I 
the  case,  are  vemoyedhy  certiorarL    For,  by  Lord  Mans-  of  assize. 
field,  —  Here  is  a  manifest  consent  of  the  parties  to  this 
reference  to  the  judge,   both  parties  having,   by  their 
counsel,  been  heard  before  him,  and  therefore  this  is,  like 
all  other  references,  by  consent.     If  the  determination  of 
the  judge  of  assize  should  not,  in  the  present  case,  be 
final  and  conclusive,  it  would  be  adding  to  the  trouble 
and  expence  of  this  sort  of  litigation,  which  is  already  too 
expensive.   The  rule  was  discharged  for  this  reason,  with- 
out entering  into  the  merits.  ( i ) 

Yet  where  a  case  was  referred  to  the  judge  of  assize,  Otherwise, 
a7id  an  order  made  by  the  sessions  upon  his  opinioii,  but  the  journments 
appeal  had  not  been  continued  by  regular  adjournments 
until  his  determination  was  known,  the  court  quashed  the 
order  of  sessions,  and  affirmed  the  original  order  of  the 
two  justices.  (2) 

If  a  case  is  imperfectly  stated,  so  that  the  court  cannot  of  rectlfy- 
give  judgment  upon  the  orders,  it  may  be  rectified  in  '"'  '"^P^^- 
any  of  the  following  Wiiys :  a  case. 

1st,  The  orders  may  be  quashed  by  consent  of  counsel  i.  By  quash- 
on  both  sides,  in  which  case  the  parties  must  begin  de  o"d«r!^ 
novo",  and  it  may  be  made  part  of  the  rule,  that  the  pa- 
rish, to  which  the  first  removal  was  made,  shall  accept  of  ' 
a  new  original  order  of  removal,  and  not  remove  the 
paupers  back  till  the  merits  of  the  said  settlement  be 
determined.  (3) 

(i)  Rex  1:  Natlaud,  Burr.   S.  C.  (3)   Rex    'u.  Hiniley,  Burr.   S.  C. 

793-  115-     Rex -J.  Martley,  ib.  120.   Rex 

(a)     Rex    V.    HedinghaiT),    Sible,  <:,•.■  Dcddi))gton,  ib.  %IQ. 
Buir.  S.  C.  11%.      Ante,  466.  '4}. 

2d,  A 


until  his  de- 
termination. 
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a.  Fact  In- 
serted by 
consent. 


2d,  A  fact  may  be  inserted  in  the  case  under  a  rule 
obtained  by  consent,  to  amend  the  order.  ( i ) 


^,  Inserted 
in  the  rule 
by  admission 
Qi  counsel. 


3d,  A  fact  may  be  admitted  by  counsel  at  the  bar  dur- 
ing the  argument.  But,  in  order  that  the  opinion  of  the 
court  may  not  appear  upon  its  records  to  be  given  on  a 
case  different  from  that  upon  which  it  was  really  founded, 
it  must  be  made  part  of  the  rule  by  which  the  orders  are 
quashed  or  confirmed,  that  such  particular  facts  (setting 
them  forth)  were  so  admitted  by  consent  of  counsel.  (2) 


4.  Sent  4th,    Tlie    court   may   send   the   case   down  to   be 

back  to  be     re-stated,  either  by  consent  (3),  or  by  their  own  autho- 
rity. 


Grounds 
for  remit- 

tins  it. 


The  general  reasons  which  seem  to  induce  the  court 
of  King's  Bench  to  remit  a  case  to  be  re-stated,  are,  ist, 
where  some  material  fact  is  omitted,  or  nothing  but  evi- 
dence is  set  forth  (4);  2d,  Where  the  facts  are  so  stated 
that  the  court  cannot  give  judgment  upon  the  question 
submitted  to  them  (5);  3d,  Where  it  appears  by  the  case 
that  the  merits  have  not  been  examined  into  by  the  court  be- 
low, either  through  an  improper  rejection  of  evidence  (6), 


(i)  Rex  V.  Great  Chart,  ib.  194. 

(a)  See  the  form  of  the  rule.  Rex 
V.  Llandverras,  ib.  573.  A  copy  of 
a  court  roll  of  a  manor  was  read  in 
court  by  consent.  Rex  v.  Warbling- 
ton,  I  Term  Rep.  ^41. 

(3)  Rex  -v.  Nether  Heyford,  Burr. 
S.  C.  479. 

(4)  Rex  V.  Friendsbury,  Burr.  S.  C 
644.  Rex  V.  Bray,  ib.  68a.  Rex  v. 
BJlsdale  Kirkham,  ib.  8*8.  which  are 
€ases  of  orders  of  removal.    Rex  v. 


Hill,  Cowp.  613.  Rex  -v.  Hogg.Cald. 
266.  and  the  opinion  of  Buller,  J.  ib. 
510.  cases  upon  rates. 

(j)  See  Rex  v.  Hitcham,  Burr. 
S.  C.  489. 

(6)  Rex  V.  Bramley,  6  Term  Rep. 
330.  Rex  "P.  Little  Lumley,  6  Term 
Rep.  157.  But  in  Rex  v.  Prosser,  the 
order  of  sessions  confirming  a  rate  was 
quashed,  where  it  appeared  from  the 
case,  that  a  witness  had  been  rejected 
improperly. 


or 


after  they  are  returned  into  the  Court  of  Kin^s  Bench.  ^o^ 

or  some  other  erroneous  opinion  entertained  by   the  ma- 
gistrates. ( I ) 

The  court,  however,  does  not  seem  to  have  laid  down  No  very  de- 
any  very  decided  rule  for  sending  back  cases ;  especially 
if  they  are  enabled  to  collect  enough  for  what  is  stated 
to  warrant  a  decision  upon  the  question  submitted  to  their 
judgment. 

Thus  it  appeared  by  a  case,  that  the  court  of  sessions  B.  R. « iu 
had  rejected  evidence.    The  court  of  King*s  Bench  were  J^°iere'fact  is 
of  opinion,  that  they  ought  to  have  received  it ;  but  think-  immaterial 
ing  likewise,  that,  if  admitted,  it  could  not  vary  the  con-  judgment. 
elusion  of  fact  drawn  by  the  magistrates,  they  refused  to 
send  the  case  back,    as  it  would  only  produce  more  liti- 
gation and  expence,   and  quashed  the  orders  (2).     So, 
where  the  sessions  had  stated  evidence,  instead  of  finding 
a  particular  fact,  the  court  were  of  opinion,  that  it  would 
have  been  more  regular  for  them  to  have  done  otherwise. 
But  as  the  justices  had,  in  effect,   drawn  the  right  con- 
clusion,  and  could  not,  upon  the  premises,  draw  any 
other,  the  order  was  confirmed  upon  the  foregoing  rea- 
son, of  avoiding  expence  and  litigation  (3).     Also,  in  ^ 
one  instance,  an  order  of  removal,  and  order  of  sessions 
confirming  it,  were  quashed,  because  the  case  was  im- 
perfectly stated.  (4) 


Likewise,  where  sufficient  facts  are  returned  in  the  B.R.  will 
case,  the  superior  court  will  not  send  it  down  to  be  re-  "°^  1^™!! 


(i)  Rex  <r;.  Newbury,  4  Term  Rep.  (i)   Rex  i»,  Nutley,  Burr.  S.  C. 

475.  where  a  case  was  sent  back  to  701. 

be  re-heard,  when  the  sessions  had  (3)  Kex  v.  Shebbeare,  i  East,  73, 

quashed  a  rale  upon  a  point  relating  to  (4)  See  Rex  1/.  Luffington,  Burr, 

the  practice  of  their  own  court,  al-  S.  C.  a3Z.     Rex  v.  Dursley,  <j  Term 

though  the  court  of  King's  Bench  were  Rep.  53, 
of  opinion,    that   their    practice    was 
right. 

stated, 
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appearing      Stated,  upon  a  suggcstion,  supported  by  aflidavit,  tliat  the 
by  affidavit,    statement,   thus  returned  up,  is  contrary  to  the  facts  as 
they  appeared  at  the  hearing.  ( i ) 

Nor  ill  cases     -  Also,  whcrc  a  casc  was  stated  respecting  a  poor's  rate, 
upon  rates.    ^\^q  court  thought  they  could  not  send  it  back  to  the  ses- 
sions, unless  for  a  defect  appearing  on  the  face  of  it.  (2) 

"The  appellant  was  roiedfor  the  farm  and.  lands  32/.  ; 
for  the  iron  and  coal-mine  70/."  The  iron  mines  not  being 
rateable,  the  court  of  King's  Bench  was  pressed  to  send 
the  case  back  to  sessions  to  ascertain  the  proportion  at 
which  they  had  been  rated  with  the  coal-mines,  and  to 
amend  the  rates  by  deducting  it  from  this  conjoint  assess- 
ment. But  the  court  thought,  that  not  having  any  means 
to  ascertain  the  several  proportions  at  which  the  iron  and 
coal-mines  had  been  rated,  they  could  do  nothing  else 
than  quash  the  order  of  sessions,  which,  having  con- 
firmed the  rate  generally,  was  wrong  at  ail  events^  (3) 

Also,  where  the  sessions  quashed  a  rate,  and  it  ap- 
peared to  the  court  of  King's  Bench,  that  a  large  tract 
of  rateable  land  was  not  assessed  therein,  the  order  of 
sessions  was  confirmed  (4).  But  where  the  sessions  con- 
firmed a  rate,  and  the  court  of  King's  Bench  was  of 
opinion,  that  certain  burgesses,  who  occupied  lands  as 
tenants  in  common,  had  been  improperly  omitted ;  the 
rate  (z.  e.  the  order  of  sessions)  was  sent  back  to  have  the 
rate  amended  by  the  insertion  of  the  burgesses  occupying 
the  land.  (5) 

fi)  Rex  T.  Burgh  in  the   Marsh,  (3)  Rex    v.    Cunningham    et    al. 

Burr.  S.  C.  745.  PI.    828.  and    see  5  East,  478.  and  see  Rex  iy.  Leeds  and 

Thackham  -v.  Findon,   2  Salk.  489.  Liverpool  Canal  Company. 

ante,  503,  (3).  (4)  Rex  -v,  Aberavon,  5  £351,453. 

(a)  i.  e.  of  the  case,  Rex  v,  Coode,  ante,  301. 

a  Bott,  276.    PI.  a;o.  (5)  Rex  v,  Watson,  5  Eait,4So. 

Like^ 


Of  the  Manner  of  smdhig  down  a  Case  to  he  re-stated,  <$•€.  511 

Likewise,  when  the  parish  officers  gave  no  evidence 
respecting  the  amount  of  the  property  rated,  as  tithe 
rent  and  composition,  the  court  sent  the  case  back  to  be 
re-heard,  re-considered,  and  re-stated.  ( i ) 

The  court  not  only  send  down  an  order,  generally  for  B.  R.  remit 
the  purpose  of  being  re-stated,  but,  where  they  judge  it  tlh  dirL- 
necessary,  remit  it,  with  special  directions,  inserted  in  "on  to  ses- 
the  rule,  by  which  it   is  sent  down,   commanding  the  make  cer- 
justices  at  sessions  to  enquire  into  and  state  particular  tam  in- 

•»  quines. 

facts.  (2) 


Likewise,  if  the  court   are  dissatisfied  with  the  new  b.  r.  remit 

a  case  a  se- 
cond time. 


case,  they  will  remit  it  back  a  second  time  to  the  .court  ^  '^^^^  ^  ^^ 


of  session  for  further  inquiry.  (3) 


SECT.  V. 

Of  the  Manner  of  send'mg  down  a  Case  to  he  re-stated, 
and  how  the  Sessions  are  to  proceed. 

Where  a  case  is  sent  dov/n  to  the  sessions  to  be  re-  ARcient 
stated,  the  form  of  proceeding  used  to  be,  before  the  re-  ^^^"1  °^  ^^'' 

1  .      P  ,  .  nutting 

gulations  that   rules  nisi  for  quashnig  orders  should  be  orders. 
peremptory,  to  grant  a  rule  to  enlarge  the  former  rule, 
for  shewing  cause  why  the  order  sent  up  should  not  be 


(i)  Rex  -t/.Topham,  \1  East,  546.  v.  Margam,  1  Term  Rep.  775.  ante., 

(a)  Rex   1-.   Clifton   upon   Duns-  J04.  (3). 
more,  where  the  case  arose  upon  an         (3)  See  Rex  f.  Bray,  Burr.  S.  C. 

order  of  removal.     Burr.  S.  C.  697.  682.     Rex -y.  Clifton  upon  Dunsmore, 

Rex -u.  Hogg,  a  case  stated  upon  a  ib.  697.    R-ex -t.  Marjam,  ante,  (a), 
poor's  rate,  Cald,  266.     See  al-o  Rex 

quashodj 
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Modern 
practice. 


quashed,  and  also  that  it  be  referred  back  to  the  justices 
of  the  peace  in  and  for  the  county,  to  state  the  fact,  or 
to  hear  fresh  evidence,  &c.  as  the  case  might  be  ( i }. 
Tlie  rule  also  ran,  that  the"  orders  (describing  them  which 
were  removed  by  certiorari)  be  sent  back  to  sessions  (2), 
and  further,  that  the  sessions  do  afterwards  return  the 
same  to  the  court  (3).  But  the  modern  practice  has 
been  to  make  a  rule  that  the  orders,  returned  with  the 
writ  oi  cei'tior-aii^  be  sent  back  to  the  sessions  to  be  re- 
stated, sometimes  adding  the  particular  point  upon  which 
tne  court  wishes  for  information. 


This  rule,  together  with  the  original  record,  is  deli- 
vered by  the  clerk  of  the  rules  to  which  ever  side  applies 
for  it ;  usually  tHe  attorney  for  the  party  whose  interest 
it  is  to  have  the  fa6ls  re-stated.  They  are  then  carried 
back,  and  lodged  by  him  with  the  clerk  of  the  peace; 
and  the  appeal  is,  thereupon,  entered  in  the  list  of  ap- 
peals for  the  ensuing  sessions. 


Inquiry  at 
sessions,  a 
new  trial. 


Where  the  inquiry  directed  to  be  made  respects  a 
matter  of  fact,  the  rehearing  is  considered  in  the  nature 
of  a  new  triaL  The  parties  must,  therefore,  proceed  as 
if  it  were  an  entire  new  business,  and  prove  the  whole  of 
their  case  over  again  as  they  did  originally,  without  taking 
notice  of  what  passed  before.  (4) 

But 


(i)  See  Rex  v.  Nether  Heyford, 
Burr.  S.  C.  479.  Rex  v.  Kniveton, 
ib.  499.  Rex  v.  Clifton  upon  Duns- 
more,  ib.  697. 

(2)  Rex  -v.  Kniveton,  ante,  (i). 
Rex  n),  Hitcham,  Burr.  S.  C.  489. 
Rex  r.  Clifton  upon  Dunsmore,  ante, 
(i).  Rexf.Page,  2  Bott,736.  PL 
8zj. 


(3)  Rex  v.  Nether  Heyford,  ante, 
(I).. 

(4)  Rex  V.  Page,  a  Bott,  736.  PI. 
825.  where  the  court  so  highly  re- 
sented the  behaviour  of  the  justices  in 
refusing  to  hear  evidence,  as  to  de- 
clare, that  if  nny  body  would  move  for 
an  information  against  them,  they 
would  cettainly  grant  it.   See  also  Rex 

If,  Bramley. 


a7id  kow  the  sessions  are  to  p^oceed,  5 1 3 

But  it  is  said,  that  where  a  case  is  sent  down  for  in-  ^^'t  where 

r.  T  1  ,  .  ,  .      remitted  tor 

lormality  only,  the  sessions  must  not  even  hear  new  evi-  informality, 
dence.     This  was  holden  where  a   maiority  of  the  ius-  -"^^s^ions  noi 

**         *'  •'to  hear 

tices,  at  the  second  sessions,  were  not  present  when  the  evidence.   , 
original  case  was  stated  at  the  former  one.  ( i ) 

Cases  are  so  rarely  remitted  back  by  the  Court  of  J^;'""e|  "^ 

"  re-hearitiir 

King's   Bench   for   inquiry,  that  rules  to  regulate  the  appeals. 
mode  of  proceeding  upon  this  second  hearing  of  appeals 
can  scarcely  be  considered  as  established  by  the  settled 
practice  of  any  court  of  sessions. 

But,  as  it  has  been  compared  by  the  judges  to  pro-  Of  the  no- 
ceedings  upon  a  new  trial,  it   seems  as  if  the  appellant  ''"'  ^^' 
ought  to  serve  a  fresh  notice,  in  the  same  manner  as  the 
plaintiff  is  obliged  to  do,  where  the  record  goes  down  a 
second  time,  to  have  the  cause  re-tried  by  a  jury.  (2) 


It  seems,  also,  that  the  court  of  sessions  must  enter  Ofthecon- 

-  .  I'll  tiniiance. 

continuances,  irom  the  sessions  at  which  the  ease  was 
originally  stated,  down  to  that  at  which  it  is  re-heard, 
in  obedience  to  the  rule  of  court  (3).  This  appears 
more  necessary,  as  there  is  no  continuance  from  the  in- 
ferior to  the  superior  court (4).  Further,  it  has  been 
held  in  one  case,  that  an  order  of  sessions,  imperfectly 
stated,  and  sent  back  to  be  re-stated,  is  quite  out  of  the 
case,  upon  the  return  of  the  second  order,  and  a  perfect 


■V.  Bramley,  6   Term  Rep.  330.    1  (i)  Rex  t.  Bray,  Burr.  S.C.  682, 

Bott,  743.    PI.  831.  S.  P.     But  that  (2)  See  Mr.  Tidd's  Practice  of  the 

it  must  be  a  very  strong  case  indeed.  King's  Bench,  vol.  ii.  824.     3^  ed. 

with  flagrant  proofs  of  their  having  (3)  See  Rex  7;.  Yarpole,  4  Term 

acted  from  corrupt  notives,  tliat  would  Rep.  71.  and  the    cases    cited,  ante, 

warrant   a  rule  for    an   information.  414.  (3), 

Rex  V.   Justices  of  Seaford,  i  Black.  (4)  i  Tidd's  Practice,  ead.  ed.  349. 
Rep.  43a. 

VOL.  ir.                             L  L,                              nullity. 
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should  be  a  llllUity  (  I  ) 

"^"""-      -   make 


In  strictness,  therefore,  the  sessions  ought 
to  make  a  new  order,  and  a  second  case  should  be 
signed  by  counsel,  and  the  record  drawn  up  by  the 
clerk  of  the  peace,  in  the  same  form  as  that  which  was 
originally  returned  into  the  Court  of  King's  Bench.  The 
sessions  may,  possibly  indeed,  by  reference  to  the  first 
special  case,  so  far  incorporate  it  with  the  second  as  to 
make  it  part  thereof;  but  the  most  regular  and  better 
way  is,  to  draw  it  up  as  is  before  stated. 


Sessions  Upon  this  re-hearing,  the  court  of  sessions  may  make 

may  make  an  order  diametrically  opposite  to  that  which  they  had 
contrary  to  ^^^^  made.  Thus,  if  the  first  order  of  sessions  allowed 
the  former,   the  appeal,  and  quashed  the  original  order,  the  second 

may   dismiss    the   appeal,     and    confirm   the 

order.  (2) 


original 


Motion  to 
quash  this 
order  on  its 

return. 


After  the  sessions  have  re-stated  the  case,  a  record  is 
to  be  drawn  up,  and  sent  to  the  crown  office  by  the  clerk 
of  the  peace,  in  the  same  manner  as  that  originally  re- 
turned. A  motion  is  then  made  in  the  Court  of  King's 
Bench  for  a  rule  to  shew  cause  why  this  re-stated  order, 
and  (where  necessary)  the  original  order,  should  not  be 
quashed  (3).  The  case  is  set  down,  as  before,  by  the 
clerk  of  the  rtiles  for  the  crown  side  of  that  court,  to  be 
argued  on  the  day  mentioned  in  the  rule.  But  where 
the  order  of  sessions,  last  returned,  differs  in  the  judg- 
ment from  that  first  sent  up,  the  party  who  was  formerly 
represented  by  the  crown  then  becomes  the  defendant  (4), 


(i)  Rex  -v.  St.  Georije's,  Souih- 
wark,  Burr.  S.  C.  283. 

(a)  Rex  nj.  St.  George's,  South- 
wark,  Burr,  S.  C.  283. 

(3)  Rex  1/.  Bath  Easton,  Burr. 
S.  C.  777.  Rex  v,  Bikdale  Kirk- 
bam,  ib.  833.     But   qusre,  whether 


V 


lit 


this  was  necessary,  where  the  original 
rule  had  been  enlarged,  unless  possibly 
where  the  sessions  had  made  a  difFerent 
order.     See  ante,  512.  (i). 

(4)  Ib.  and  see  Rex  v.  Kniveion, 
Burr.  S.  C.  499. 

and 
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and  the  motion  to  quash  the  order  must  be  made  by 
counsel  on  that  side.  ( i ) 


SECT.  VL 

Of  the  Judgment  of  the  Courts  a?id  Costs  thereupon. 

I.  Of  the  court's  judgment. 

When  the  case  is  thus  completely  stated  and  argued,  ^^^^  3"^s- 
the  court  proceed  to  give  judgment. 

They  have  not  only  an  appellant  but  an  original  ju-  Jurisdiction 
risdiction  over  the  orders  removed.     For  if  an  order  of  ^ye^  orders 
removal,  or  any  other,  is  returned  into   the  Court  of  ^^emoved. 
King's  Bench,  after  the  time  for  appeal  has  elapsed  {2)9 
it  may  be  quashed  or  confirmed.     This  may  be  done 
also  where  there  has  been  an  appeal,   although  the  ses- 
sions have  exercised  no  jurisdiction  over  the  order,  but 
dismissed  the  appeal  for  other  reasons.  (3) 

It  does  not  seem  absolutely  necessary,  in  some  cases,  Jurisdiction 
for  the  Court  of  King's  Bench  to  exercise  any  jurisdic-  ordersThan 


(i)  It  is  unnecessary  for  the  party  a  motion  in  a  case  nearly  similar,  Rex 

who  obtains  the  certiorari, to  enter  into  ir.  Ashton  Undevhill,  Cald.  418.  ante, 

a  second  recognizance,  where  the  case  487.  (i). 

is  returned  back  to  the  king's  bench         (%)    Rex   v.  Sutton   St.  Nicholas, 

under  a  rule  of  that  court.    But  quaere.  Burr.  276.  and  ante,  488. 
whether,  if  the  second  order  of  ses-         (3)    Rex  if.   Stanley,    Cald.  17a. 

sions  reverses  the  first,  and  the  parish  Where,  in  an  order  of  bastardy,  the 

who  thus  become  defendants  resist  it  court  quashed   the  original   order  of 

upon  the  return,  they  must  not  enter  aLljndication    as    defective,   and  con- 

into  a  recognizance  to  secure  the  oppo-  firmed  the  order  of  sessions,  dismissing 

?ite  party  his  Costs.     See  the  form  of  the  appeal  against  it. 

LL  2  tion 


Si6 


B.  R.  quash 
or  affirm  all 
orders  pro- 
perly re- 
njoved  be- 
fore them. 


Order  con- 
fined to 
terms  of  or i- 
jinal  rule. 
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tion  over  an  original  order,  from  which  there  has  been  an 
appeal  to  sessions.     Thus,    if  an  order  of  sessions  quash 
the  justices*  order,  and  the  order  of  sessions  is  affirmed, 
there  is  no  occasion  to  pronounce  any  judgment  upon 
the  original  order,  because  it  remains  quashed  by  that 
which  was  \nade  at  sessions.     So,  if  an  order  of  ses- 
sions confirm  an  order  of  two  justices,   and  the  order  of 
sessions  is  affirmed,  it  seems  unnecessary  for  the  supe- 
rior court  to  confirm  the    original  order,   because  it  re- 
mains in  force,  as  being  confirmed  by  the  sessions  upon 
appeal. 

The  Court  of  King's  Bench  exercise  an  authority  over 
all  orders,  whether  original  or  appellant,  when  returned 
before  them,  with  the  writ  of  certiorari,  and  either  quash 
or  confirm  them,  however  they  have  been  dealt  with  at 
sessions.  The  reason  of  this  seems  to  be,  that  all  orders 
removed  by  certiorari  remain  for  ever  after  upon  the  files 
of  the  court.  They  must,  therefore,  like  all  other  judi- 
cial proceedings,  derive  their  power  to  bind  the  subject, 
from  being  the  acknowledged  act  of  that  court  in  which 
they  remain  recorded,  and  for  this  purpose  the  court 
makes  some  ordej  respecting  them.  This  practice  is 
highly  beneficial  to  parties  who  are  interested  in  orders 
thus  removed,  as  the  court  will  grant  an  attachment  if 
their  orders  are  disobeyed.  ( i ) 

Whenever  the  court  is  of  opinion,  therefore,  that  an 
order  of  sessions  is  good,  they  not  only  discharge  the  rule 
to  shew  cause  why  it  should  not  be  quashed,  but  proceed 
and  o-ive  judgment  of  affirmance,  without  which  the 
party  would  not  be  entitled  to  his  costs. 

This  judgment  does  not  extend  beyond  the  terms  of 
the  original  rule,  to  shew  cause  why  the  orders  mentioned 

(O  See  the  opinion  of  Holt,  C.  J.  Reg.  -y.  West,  a  Lord  Raym.  1157.  ante,  168. 

therein 
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therein  should  not  be  quashed  or  confirmed.  Thus,  if 
the  rule  is  only  to  quash  the  order  of  sessions,  and  the 
original  order  of  justices  is  untouched  by  that  order,  the 
court  do  not  proceed  to  deal  with  such  original  order 
upon  that  rule.  ( i ) 

But  it  has  been  held,  that  although  there  may  be  a  Exception. 
slight  impropriety  in  not  moving  to  quash  the  original  or- 
der, yet  if  the  order  of  sessions,  although  not  expressly, 
does  in  effect  confirm  it,  a  motion  to  quash  the  order  of 
sessions  is  sufficient  to  enable  the  court  to  examine 
the  original  order,  and  quash  or  affirm  it  upon  such  a 
rule.  (2) 

It  has  been  already  shown,  that  the  court  will  give  no 
judgment  upon  an  order,  unless  regularly  removed  before 
them.  (3) 

When  the  justices  at  sessions,  therefore,  do  not  return  Form  of 
the  original  order,  as  well  as  their  own  order  made  upon  original^" 
the  appeal,  it  is  not  usual  to  mention  such  original  order  order  not 
in  the  rule  nisi  to  quash,  because  it  is  not  before  the 
€Ourt.     But  if  the  sessions  have  affirmed  the  original 


(i)  This  remark  does  not   extend  sions.     If  the  sessions  reverse  the  first 

to  qiKishing  or  confirming  an  order  in  order,  and  that  being  removed  appears 

part,  where  the  rule  refers  to  an  en-  not  to  be  good,  we  must  intend  it  was 

tire  order.  reversed  for  form,  and  affirm  the  order 

(a)  Rex  x;.  Stanley,  Cald,  17^.  of  reversal.     So,  if  the  sessions  affirm 

(5)  Ante,  493.  (4^,502.  (i).  The  the  first  order,  and  that  appears  to  be 

rule  by  which  orders  are  reversed  or  good,  we  must  affirm  the  order  of  ses- 

affirmed  is  thus  laid  down,  in   South  sions ;  but  if  the  first  order  appears  bad, 

Cadbury  -u.  Braddon,    1  Salk.  607.  and  the  sessions  reverse  it,  this  court 

a  Bott,  745.  R.  834.     "  If  the  ses-  must  reverse    it,   because    it    appears 

sions  reverse  the  first  order,  and  that  naught."  But  these  observations  apply 

being  removed  appears  to  be  good,  this  to  orders,  where  no  reason  is  assigned 

court  must  intend  it  was  reversed  on  for  the  judgment,  and  no  case  is  stated,, 
the  merits,  and  affirm  the  order  of  ses- 

L  L  3  order, 
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order,  and  the  court  is  of  opinion  that  they  have  done 
wrong,  by  quashing  the  order  of  sessions,  it  has  been 
generally  understood  that  the  original  order  also  stands 
quashed  ( i ).  If  the  sessions  have  discharged  the  origi- 
nal order,  and  the  court  is  of  opinion  that  they  have 
done  wrong,  by  quashing  the  order  of  sessions,  it  has 
been  understood  that  the  original  order  stands  good. 

But  when  the  original  order  is  returned  with  thfe  writ  of 
certiorari,  the  court  usually  notices  it  in  their  judgment. 


Of  order 
when  both 
orders  re  • 
moved. 


When,  therefore,  the  order  of  sessions  affirms  the  ori- 
ginal order,  and  the  court  affirm  the  former,  they  like^ 
wise  affirm  the  latter.  They  also  quash  the  original 
order,  when  that  by  which  it  is  confirmed  at  sessions  is 
quashed  (2). 

But 


■  (j)  This  seems  to  demcrtstrate,  that 
the  justices  ought  to  return  all  orders 
affecting  the  matter  in  question,  whe- 
ther original  or  otherwise,  under  the 
certiorari,  which  the  writ  in  effect 
commands  them  to  do. 

(2)  Rex  V.  Hachestoii,  Burr.  S  C. 
387.  Road  -r/  North-Bradley,  a  Str. 
1168.  Rex  f .  Suttcn  St.~  Nicholas, 
Burr.  S.  C.  1^(>.  Thij  point  was 
questioned  in  the  following  case.  An 
order  of  removal  was  confirmed  upon 
appeal.  Both  orders  being  afterwards 
removed  into  K.  B.  they  were  quash- 
ed for  a  defect  of  jurisdiction  apparent 
on  the  face  of  the  original  order,  as 
not  stating  the  justices  who  made  it 
to  be  justices  of  the  peace  for  the 
county.  It  was  moved  in  the  term  after 
the  court  quashed  the  orders,  that  this 
rule  might  be  altered,  by  omitting  such 
part  as  relates  to  quashing  the  original 
order  of  the  two  justices  ;  and  that 


the  same  may  only  order,  that  the  or- 
der of  sessions  made  in  confirmation 
of  the  original  order  ot"  the  two  justices 
may  be  quashed,  and  that  the  justices 
below  may  be  ordered  to  enter  a  con- 
tinuance to  next  sessions.  The  object 
of  this  rule  was  to  enable  the  appel- 
lant parish  to  apply  to  the  sessions  for 
the  expence  of  maintenance  ;  which  by 
9  Geo.  I.  c.  7.  s.  9.  could  only  be  al- 
lowed by  the  sessions  on  appeal,  and 
an  adjudication  by  them  that  the  pau- 
per was  unduly  removed.  Which  judg- 
ment would  now  be  obtained  j  their 
former  erroneous  opinion  being  now 
corrected  by  the  court's  decision;  and 
Rex  V.  Yarpole,  post.  520.(1)  was  cited 
as  warranting  the  motion.  The  mo- 
tion was  opposed  in  the  first  instance, 
and  many  cases  were  cited  both  ante- 
cedent and  subsequent  to  Rex  v.  Yar- 
pole, where  the  confirmatory  order 
of  sessions  being  ua;  hed,  the  original 
order 
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But  the  practice  of  quashing  the  original  order  does  not  Original 
seem  to  extend  to  cases  where  the  merits  of  the  appeal  '^^^^J^^  "°5- 
have  not  been  properly  tried  at  sessions,  through  the  mis-  the  sessions 
take  or  misconduct  of  that  court;  for  that  would  deprive  cided  on  the 
the  appellant  of  the  advantage  of  litigating  the  facts  upon  merits. 
which  the  original  order  is  founded,  without  any  assent 
or  fault  on  his  part     In  such  case  the  court  do  not 
quash   the   order,  but   direct   the   sessions   to   enter  a 
continuance   to    the    next    sessions,    and   re-hear   the 
appeal. 

An  appeal  against  an  order  of  removal  was  properly 
lodged.  Upon  the  hearing,  the  justices  at  sessions,  being 
divided  in  opinion,  affirmed  the  order  by  a  majority  of 
eight  to  seven ;  but  subject  to  a  case,  whether  three  of 
the  justices,  who  voted  for  the  affirmative,  had  a  right 
to  join  in  the  judgment.  It  being  admitted  that  the  or- 
der of  sessions  could  not  be  supported,  it  was  moved  to 
quash  both  orders ;  but  Lord  Kenyon,  C.  J.  said,  that  it 
could  not  be  done,  as  no  judgment  for  quashing  the  ori- 
ginal order  was  entered  in  the  rolls  of  the  sessions.  If  the 
court  of  sessions  had  quashed  instead  of  confirming  the 
original  order,  there  would  have  been  no  difficulty ;  but 
the  parties  cannot  come  here  j^er  saltum ;  and  as  no  judg- 
ment for  quashing  the  order  of  justices  was  given  at  the 
sessions,  we  as  a  court  of  error  cannot  do  what  the  court 
below  should  have  done.  We  must  make  that  part  of 
the  rule  absolute,  which  has  for  its  object  the  quashing 
of  the  order  of  sessions,  and  direct  the  justices  below 
to  enter  a  continuance  to  the  next  sessions,  which  ap- 
pears to  be  necessary  from  a  case  in  2  Strange,  when 

order   was   likewise    quashed  by  the  ground  that  the  party  applied  too  late, 

court  of  King's   Bench.     The    court  Rex  i>.  Moor  Critchell,  a  East,  66. 

gave  no  judgment  upon  the  point,  but  lb.  aza.    But  see  Rex  v.  West  Cran- 

refused  a  rule  to  shew  cause,  upon  the  more,  post,  S'^^-  (^)' 

L  L  4  they 
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they  may  decide  it;   and   the  court  ordered  this   ac- 
cordingly. ( I ) 

B.  R.  af-  But  where  the  appellant  might  have  gone  into  the 

original^      merits  of  his  case  at  sessions,  but  cjiose  to  rely  upon  a 
when  appei-  point  of  form,  the  court  have  said  they  will  presume  lie 
the  merits.    ^^^  ^o  merits,   and  will  affirm  the  original  order,  in- 
,      stead  of  sending  it  back  to  be  re-heard. 

The  sessions  quashed  an  original  order,  for  that  the  ad- 
judication was  only,  that  the  paupers  have  become  charge- 
able. The  court  of  King's  Bench  were  of  opinion,  that 
the  words  "  have  become  chargeable,"  import,  that  they 
were  so  at  the  time  of  making  the  order  of  removal,  and 
quashed  the  order  of  sessions.  But  they  refused  to  send 
the  case  down  for  the  sessions  to  go  into  the  merits.  Lord 
Mansfield  observing,  that  it  did  not  appear  there  were 
any  merits,  and  probably  were  none ;  for  if  there  had 
been  any,  the  parish  would  have  relied  upon  them,  in- 
stead of  taking  the  objection  they  had  done,  and  the 
court  affirmed  the  original  order.  (2) 

B.  R.  quash       jf  i\^Q  sessions  make  an  extra-judicial  order,  as  if  they 

where  order  i/\  ir»  ii 

extra-judi-  Confirm  (3)  or  quash  (4)  an  order  01  removal,  where 
there  is  no  appeal  against  it,  the  court  usually  quash  the 
order  of  sessions. 


cial. 


Secus  if  ses-       g^t  where  an  order  is  made  by  a  sessions,  which  has 

siunshaveno  ,        •  i  i  i  •  n   •        i 

juriidiction.   HO  authority  whatever  over  the  subject  matter  01  it,  the 
superior  court  has  refused  to  take  notice  of  the  order. 

(1)  Rex  V.  Yarpole,  4 Term  Rep.  (3)  Rex  v.  Sutton  St.  Micholas, 
171.  I  have  ventured  to  give  this  Burr.  S.  C  276.  Godalming  v.  St. 
roeaning  to  the  case,  but  the  argument     Michael's  in  Winchester,  ib. 

of  the  learned    judges   seem   to    go  (4)  Road -y.  North  Bradley,  a Str. 

further.  n68.     Anon,  z  Salk.  479. 

(2)  Rex  V.    Konitofl,    Burr.  S.  C. 
680. 

An 
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An  appeal  against  an  order  of  removal  was  made  to  a 
borough  sessions,  who  affirmed  the  order,  and  stated  a  " 
case  for  the  opinion  of  the  court  of  King's  Bench.  The 
court  agreed  that  the  borough  sessions  had  no  jurisdiction 
to  make  this  order  of  confirmation,  and  therefore  their 
opinion  and  their  order  were  both  nugatory.  The  ap- 
peal ought  to  be  to  the  quarter  sessions  of  the  county : 
as  no  such  appeal  has  ever  been  made,  the  original  order 
stands.  The  rule  to  shew  cause  why  it  should  not  be 
quashed  must  therefore  be  discharged,  which  was  done 
accordingly,  and  the  original  order  of  removal  con- 
firmed, without  noticing  that  made  by  the  borough 
sessions,  (i) 

The  usual  form  in  which  the  court  delivers  its  judg-  i.  Form  of 

ment,  are,    i.  If  the  orders  are  ail  the  same  way,  either  b.'*r\J" 

to  discharge  the  rule  and  affirm  the  orders  (2),  or  to  make  orders  of 
the  rule  absolute  and  quash  the  orders.  (3) 

2.  If  several  orders  differ  in  their  adjudication,  it  is 
either  that  the  order  of  sessions  be  affirmed,  and  the 
order  of  justices  quashed  (4) ;  or,  that  the  order  of 
justices  be  affirmed,  and  the  order  of  sessions  quashed.  (5) 

(i)  Rex  1;.  East  Donyland,  Burr,  discharged.     Rex   iJ.  North   Owram, 

S.  C.  592.  Burr.  S.  C.  145,    But  there  are  many 

(2)  See  Alton -y.  Elvetham,  Burr,  subseqaent  orders  in  his  book,  in  which 
S.  C.  425.  he  states,  that  the  original  order  was 

(3)  See  Rex  'v.  Ilmkigton,  Burr,  quashed  by  the  court,  although  the 
S.  C.  566.  order  of  sessioHS,  by  which  it  was  also 

(4)  Rex  nj.  Lower  Swell,  Burr,  quashed,  had  been  confirmed.  It  has 
3.  C.  436.  It  is  observed  by  Sir  been  suggested  to  me,  by  a  very  ex- 
James  Burrow,  that  where  the  rule  perienced  officer  of  the  court,  that 
for  quashing  an  order  of  sessions,  by  the  reason  for  this  may  be,  that  in 
which  the  original  order  of  justices  was  the  latter  cases  the  original  orders  had 
quashed,  is  discharged,  the  court  do  been  removed  by  the  writ  of  ccrlio- 
not  pronounce  any  reversal  of  the  or-  rari,  in  the  others,  not. 

der  of  two  justices,  because  that  con-  (5)  Rex  v.  St.  Peter's  in  Wor- 
sequently  remains  quashed,  if  the  rule  cestershire,  Burr,  S.  C.  25.  the  form 
for  quashing  the  order  of  sessions  be     of  the  order. 

3.  Where- 


$2%  Of  the  Judgment  of  the  Court,  and  Costs  thereupon. 

3.  Where  there  are  several  orders  made  by  justices, 
and  several  hy  the  sessions,  in  contradiction  to  each 
otiier,  the  court  quash  and  affirm  some  of  each,  accord- 
ing to  their  opinion  of  what  is  required  by  the  case  ( i ) ; 
and  here  the  party  moving  the  rule,  if  he  succeeds  in 
quashing  any  one  order,  has  his  i-ule  made  absolute  up 
to  that  extent,  and  discharged  as  to  the  remainder. 

^uash  and         The  court  will  likewise  quash  an  order  in  part,   and 
affirm  in       ^^^^^  -^  ^^  ^^.  ^^^  remainder.  (2) 


affirm  in 
part 


Also,  where  an  original  order  is  quashed,  for  a  defect 
appearing  on  the  face  of  it,  the  ground  of  the  judgment 
is  stated  in  the  rule.  {3) 

2.  In  the  The  judgment  in  the  case  of  rates  is,  if  the  rule  is  dis- 

llll  °  ^  charged,  to  confirm  the  order  of  sessions  confirming  the 
rate  (4),  or  to  affirm  the  order  of  sessions  quashing  the 
rate  (5);  or,  where  the  rule  is  made  absolute,  to  quash 
the  order  of  sessions  confirming  the  rate  (6) ;  in  some 
cases  also,  the  order  has  been  to  quash  the  order  of  sessions 
and  confirm  the  rate.  (7) 


(i)  See  Rex  r.  Osgathorpe,  Burr.  (7)  Rexi..  Beeding,  Cald.90.    Rex 

S.  C.  a6l.      Rex  1:  Braddenham,  ib.  r.'.  St.  NichoLis,  Gloucester,  ib.  262. 

598.     Rex  -v.  Hinxworth,  Cald.42.  I  have  been  enabled,  by  the  kindness 

(2)  See  instances^  Rex  'v. Norman-  of  iVIessr-s.  Dealtry  and  Barlow,  to  ex- 
ton,  Burr.  S.  C.  213.  Rex  -v.  Head-  amine  the  rule-book  and  files  in  the 
corn,  ib,  253.  Rex  i'.  St.  Mary,  Lam-  crown-office,  respecting  these  cases, 
beth,  6  Term  Rep.  615,  and   I  find  the   rules  to  be  as  here 

(3)  See  Rex  i>.  Moor  Critchell,  stated,  although  the  rate  Itself  was  re- 
2  Ea?t,  222.  turned  in  neither  case.     The  present 

(4)  Rex  v.  Matthews,  Cald.  1.  practice  is,  as  is  stated,  ante,  517. 
Rex  V.  Butler,  ib.  94.  Rex  t/.  Rodd,  i.  e  not  to  mention  any  proceeding  in 
ib.  147.    Rex  v.  Hogg,  ib.  266.  the  rule  nisi,  or  in  the  court's  order, 

(5)  Rex  ti.  Sandwich,  Cald.  145.  which  has  not  been  i-eturned  before 
(^)  Rex  V.  Prosser,  4  Term  Rep.  them  with  the  writ  of  certiorari.     Of 

If.     1  Bott,  285.     PI.  277.     Rex  T-.  course  nothing  is  said  as  to  the  confir- 

SilUs  et  al.  Cald.  524.  mation  of  the  rate,  as  it  cannot  be  re- 

*■■■>  As 
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5^3 


As  ail  cases,  whether  upon  orders  of  removal,  appeals  Judgment  k 
against  rates,  or  overseers'  accounts,  &c.  come  originally  ^^  ^  ^"^** 
before  the  court  upon  motion,  their  judgment  is  given  in 
the  shape  of  a  rule  ( i ),  and  entered  as  such  in  the  rule 
book. (2) 

If  the  Judges  do  not  come  to  a  decision  upon  the 
case  within  the  term,  the  rule  stands  enlarged  until 
the  ensuing  one;  and  it  has  been  made  a  proviso  in 
such  an  adjournment  that  the  costs  of  maintaining  the 
pauper  should  attend  the  event  of  the  cause.  (3) 

The  court,  when  a 'case  has  been  disposed  of,  or  struck  When 
out  of  the  paper,  from  evident  circumstances  of  mistake, 
will  sometimes  permit  it  to  be  restored  (4),  or  mentioned 
again  (5)  during  the  same  term. 

But  where  it  was  moved  to  have  an  alteration  made 
in  their  judgment  the  term  ensuing  that  in  which  it 
was  given,  they  have  denied  the  motion  as  being  too 
late.  [6) 


moved.  I  find  upon  search,  that  both 
the  rule  nisi  and  order  were  merely  to 
quash  the  order  of  sessions  in  Rex  -v. 
Wavell,  East,  19  Geo.  III.  But  it  is 
reported  in  Doug,  that  the  rule  nisi, 
and  the  judgment  thereon  went  io 
quasi)  the  rate,  as  well  as  the  order  of 
sessions  confirming  it,  Dou^.  116. 
ante,  505.  Inconvmience  might  pos- 
sibly arise  in  some  cases,  from  not 
qua-hing  the  rate  itself.  As  suppose 
an  order  of  sessions  affirms  a  rate ;  if 
the  order  of  sessions  is  quashed  only, 
the  rate  seems  to  stand  good.  But  if 
any  mischief  were  likely  to  ensue 
from  the  present  practice,  perhaps  the 
eourt  of  King's  Bench  would  remit  the 


order  back  to  the  sessions,  and  direct 
them  to  enter  continuances,  and  quash 
the  rate  theie. 

( i)  See  the  form  Rex  v.  St.  Peter's 
in  Worcestershire,  Burr.  S.  C.  27. 
Rex  V.  Moor  Critchell,  2  East,  222. 

(2)  See  Burr.  S.  C.  595.  and  the 
preface  by  Sir  James  Burrow  to  his 
S.C. 

(3)  Overnorton  v.  Salford,  i  Black. 
Rep.  436. 

(4)  Rex  V.  Empingham,  Burr.  S .  C. 
791. 

(5)  Rex  v.  Wintersett,  Cald.  298. 

(6)  Rex  V.  Moor  Critchell,  ante, 
(I). 


11.  Of 


j;24  ^f  ^^^^  Judgment  of  the  Cmirt,  and  Costs  thereupon. 

Of  the  II,  Of  the  costs. 

costs. 

If  the  party  who  removes  the  order  succeeds  in  obtain- 
ing the  judgment  of  the  court,  he  is  not  entitled  to  costs; 
but  if  his  rule  be  discharged,  he  must  pay  them  as  taxed 
by  the  master  of  the  crown  office  (i).     For  5  Geo.  II. 
Attach-        c.  1 8.»  enacts,  "  that  if  the  order  or  judgment  shall  be 

ment  for.  n  i  1         i  i  •  1     i  , 

confirmed  by  the  court,  the  person  entitled  to  the  costs, 
for  the  recovery  thereof,  within  ten  days (2)  after  demand 
made,  upon  oath  of  such  demand,  and  refusal  of  pay- 
ment, shall  have  an  attachment  granted  for  the  contempt, 
alid  the  recognizance  not  to  be  discharged  till  the  costs 
are  paid,  and  the  order  complied  with." 

j 

No  costs  But  if  the  certiorari  is  superseded^<7M2<2  improvide  emdna- 

MrfquaThed,  ^^^'^J  ^^^^  party  suing  it  out  is  not  liable  to  costs,  for  he 

ought  not  to  be  made  liable  for  an  expence  occasioned 

Or  prosecu-  by  ^n  improvident  act  of  the  court  (  q  ).     Also,  if  the 

tor  succeeds      '^  ^    _      .  _  ,  ,         .  ,       • 

in  part.  party  succeeds  m  quashnig  the  orders  m  part,  he  is  not 
liable  to  costs:  as,  where  a  man  and  his  wife  and 
daughter  were  removed  by  two  justices,  and  the  order 
was  confirmed  at  sessions.  These  orders,  being  re- 
moved into  the  King's  Bench,  were  quashed  as  to  the 
daughter,  and  confirmed  as  to  the  man  and  his  wife. 
The  court  held,  that  the  parish  who  brought  the  cer^ 


(i)  See  Rex  i/.  Dore,  And.  352.  tachmcnt  can  be  granted;  otherwise, 
A  conviction  for  deer-stealing  re-  instead  of  the  indulgence  of  ten  days, 
moved  under  3  Will.  ?c  Mary,  c.  10.  supposed  to  be  offered  by  the  legisla- 
the  words  of  which  are,  "  full  costs  lure,  the  party  would  be  liable  to  an 
and  damages.  Probyn,  J.  said,  the  attachment,  immediately  after  a  de- 
bill  ought  to  be  taxed  as  between  at-  mand  and  refusal.  This  point  has 
torney  and  client,"  and  the  amount  of  been  so  held,  on  similar  words,  in  the 
costs  is  not  confined  to  the  sum  men-  stat.  5  &  6  W.  .S:  M.  ch.  11.  sect.  3. 
tioned  in  the  recognizance.  Rex  v.  Ireland,  3  Term  Rep.  51a. 

(a)  This  must   be  understood   to  (3)  Rex -y.  Wakefield,  Say,  Law  of 

mean  «  at  the.expiration  of,"  i.  e.  that  Costs,  306. 
the  ten  days  must  elapse  before  the  at- 

iiorari 
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tiorari  were  unjustly  burthened  with  the  daughter,  and 
had  no  other  remedy  but  to  come  to  the  superior  court; 
and  the  parliament  never  intended  to  punish  them  (/.  e, 
with  paying  costs)  for  taking  a  legal  remedy  against  a 
gravamen.  ( i ) 

But  the  court  distinguished  it  from  the  following  case,  '^^'^;^^ 
where  the  court  affirmed  an  order  of  sessions  as  to  the  quashed  for 
point  of  the  appeal,  but  quashed  a  reservation  in  the  same  •"fo'^t^^l.tj. 
order  as  to  costs,  in  case  of  a  new  removal ;  and  it  was 
determined  that  the  prosecutor  of  the  certiorari  should 
pay  costs  (2).      Per  curiam.     That  is  a  very  different 
case,  for  the  party  could  not  be  affected  by  the  part  of 
the  order  which  was  quashed,  till  the  sessions  had  made 
an  actual  order  about  the  costs;  and  the  bringing  it  up 
for  the  purpose  of  quashing  that  part  was  unnecessary, 
and  consequently  vexatious,  which  is  the  true  rule  to  go 

by.  (3) 

If  an  order  is  sent  down  to  the  sessions  to  be  re-stated,  Sent  down. 
and  is  returned  back  amended,  the  party  by  whom  it  was 
orio-inally  removed  is  not  liable  to  costs,  if  he  abandons 
the  prosecution  forthwith  (4).  But  if  he  disputes  the 
amended  order,  instructing  counsel,  and  taking  the 
chance  of  the  judgment  of  the  court  in  his  favour,  when 
it  comes  up  a  second  time,  he  must  pay  costs.  (5) 

Where  the  party,  entering  into  the  recognizance,  suc- 
ceeds in  making  his  rule  absolute,  the  recognizance  is  dis- 
charged as   a  matter  of  course  (6).     But  if  his  rule  is 

(i)  Rex  nj,  Madley,  %  Str.  1198.  504.     Rex  'v.  Bray,  ib.  687.    Rex  f. 

(a)  Rex  -v.  Great  Chart,  ib.  and  Edgeworth,  4Term  Rep.ai8. 

Burr.  S.  C.  194.  (5)  Rex  -v.  Edgeworth,  ante,  (4). 

(3)  Rex  1/.  Madley,  ante,  (i).  (6)   Rex  v.  Bray,  Burr.  S.  C.  687. 

(4)  Rex  nj.  Hitcham,  Burr.  S.  C. 

discharged, 
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discharged,  he  cannot  apply  for  the  discharge  of  his  re- 
cognizance until  he  has  paid  the  costs  ( i ),  iuid,  according 
to  the  words  of  the  statute,  complied  with  the  order. 


No  power  to 
award  main- 
tenance. 


The  court  has  no  power  to  allow  the  expence  incurred 
by  maintaining  the  pauper  between  the  time  of  giving  the 
judgment  in  the  court  of  quarter  sessions,  and  that  in  the 
King's  Bench,  and  they  have  refused  to  remit  the  original 
order  of  removal  to  the  sessions  for  the  purpose  of  en- 
abling them  by  an  exercise  of  jurisdiction  in  quashing  it, 
to  give  the  appellant  parish  the  costs  of  maintaining  the 
pauper  during  that  period  under  9  Geo.  I.  c,  7.  s.  9.  (2) 

SECT. 


(l)  Rex-u.Edgeworth,  ante,525.  (4). 

(a)  See  Rex  v.  Moor  Critchell, 
ante,  518.  (ij.smd  the  point  was  di- 
rectly ruled  in  the  following  case. 

6y  an  order  dated  2d  Dec.  i8i2> 
two  justices  removed  the  pauper,  his 
wife,  and  four  children,  from  Monck- 
ton  Deverell  in  the  county  of  Wilts, 
to  West  Cranmore  in  the  county  of 
Somerset.  Against  this  order,  an  appeal 
was  entered  at  the  Epiphany  sessions 
holden  for  Wilts,  and  adjourned  to  the 
ensuing  Easter  sessions,  when  tlie  or- 
der was  confirmed,  subject  to  the  opi- 
nion of  the  court  of  King's  Bench 
upon  a  case  Reserved.  Thfe  cafee  Came 
on  to  be  argued  in  Trinity  term,  but 
was  directed  by  the  court  to  stand  over 
to  the  Michaelmas  term  foUowingj 
when  the  order  of  sessions  and  the 
original  order  of  two  justices  were 
quashed.  Casberd  on  the  part  of  the 
parish  of  West  Cranmore  now  applied 
for  a  rule  to  shew  cause  why  the  or- 
der of  this  court  should  not  be  altered 
by  omitting  such  part  thereof  as  re- 
lated to  the  quashing  of  the  original 
order  of  the  two  justices,  and  that  the 
same  should  only  order  that  the  order 


of  sessions  made  in  confirmation  of 
the  original  order  of  the  two  justices 
be  quashed; and  that  the  justices  belowr 
might  be  ordered  to  enter  continu- 
ances to  the  sessions  next  ensuing  the 
decision  upon  that  rule,  and  then  and 
there  to  quash  the  said  original  order 
of  two  justices,  and  to  allow  the  re- 
spondents their  costs  pursuant  to 
9  Geo.  I.  c.  7.  s.  9.  The  object  of 
that  application,  he  stated,  was  to  sup- 
ply a  defect  in  the  jurisdiction  of  the 
court  of  King's  Bench,  which  had  no 
power  to  allow  costs  to  the  respon- 
dents, who  by  an  unjust  removal  had 
been  put  to  a  considerable  expence  in 
the  maintenance  of  six  persons  for  a 
period  amounting  nearly  to  a  year ; 
that  by  rescinding  a  part  of  the  order 
of  that  court  and  remitting  the  ori- 
ginal order  of  two  justices  to  the 
sessions,  the  court  below  would  not 
only  by  quashing  the  original  order 
be  enabled,  but  by  the  provisions  of 
the  Stat,  before  mentioned,  be  com- 
pelled by  granting  the  costs  of  mainte- 
nance, to  do  justice  between  the 
parties ;  and  that  the  obstacle  which 
presented  itself  in  Rex  v.  Moor 
Critchell, 
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SECT.  VII. 

Of  the  Proceedhigs  on  Removal  of  Records  of  Conviction 
had  before  Justices  of  Peace  into  the  Court  of  King's 
Bench,  (i) 

The  proceedings  on  removal  of  records  of  conviction 
had  before  justices  of  the  peace  into  the  court  of  King's 
Bench,  differ  in  some  respects  from  proceedings  on  re- 
moval of  other  orders,  and  therefore  seem  to  require  a 
particular  explanation,  at  least,  as  to  those  points  in 
which  that  difference  consists. 


The  same  notice  of  the  application  for  a  certiorari  on  Notice  to 

1  n    -i        1   n      t  '  ♦!  o  remove  coi 

the  part  or  the  defendant  is  necessaiy,  as  m  the  case  or  vktions. 
other  orders ;  and  when  the  certim^ari  has  beeti  granted, 
a  similar  recognizance  to  prosecute  it  must  be  given, 


Critchell,  ^  East,  ^^1.  did  not  exist 
in  this  case,  since  thp  application 
being  made  in  the  same  term  as  that 
iu  which  decision  upon  the  merits 
took  place,  the  court  were  not  called 
upon  to  review  the  judgment  of  a 
past  term. 

Lord  Ellenboreugh,  C.  J.  I 
think  that  there  is  the  same  objec- 
tion to  the  present  [application  as 
existed  in  the  case  referred  to ;  for 
as  the  decision  upon  the  rules,  if 
granted,  cannot  take  place  till  the 
next  term,  we  shall  then  be  equally 
called  upon  to  revise  a  judgment  of 
an  antecedent  term. 

Le  Blanc,  J.  The  form  of  the  rule 
of  this  court,  quashing  the  original 
order  of  two  justices,  as  well  as  the 
•rder  of  sessions,  I  take  to  have  been 


the  regular  established  form,  from 
the  earliest  times.  To  grant  there- 
fore the  rule,  which  is  now  applied 
for,  would  be  •  a  departure  from  the 
practice  which  has  hitherto  prevailed, 

Bayley  and  Dampier,  Justices,  ace. 
Rule  refused. 

Rex  V.  West  Cranmore,  B.  R. 
Mich.  54  Geo.  III.  ex  relat.  Mr.  Cas- 
herd,  but  that  it  may  under  some 
circumstances  be  made  a  condition  in 
the  rule.  See  Overnorton  1'.  Salford, 
ante,  523.(1).  '■ 

(i)  This  section  is  not  strictiyl 
within  the  plan  of  the  present  wprk. 
But  the  infoi-mation  is  so  useful,  and 
comes  from  a  source  so  entirely  to  be 
relied  upon  for  accuracy,  tliat  I  can- 
not resist  the  temptation  of  inserting 
it. 

unless 


528 


Recogni- 
zance. 

4  Ann.  C.I 4. 
bond. 


16  Geo.  III. 
c.  30. 
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unless  the  offence  be  against  the  statute  of  4  Ann.  c.  14. 
"  for  the  better  preservation  of  the  game;"  in  which 
case,  by  section  2.  of  that  statute,  it  is  directed,  that  the 
party,  against  whom  the  conviction  shall  be  made,  shall 
give  a  bond  to  the  prosecutor  in  the  manner  there 
prescribed;  or,  if  it  be  an  offence  against  the  statute 
16  Geo.  III.  c.  30.  "  for  preventing  the  stealing  of  deer," 
a  bond  must  be  given  to  the  justice  or  justices  convicting, 
in  the  mamier  directed  by  section  19.  of  this  statute. 


Proceeding 
in  B.  R. 
for  the 
argument. 


Notice  of 
the  rule. 


Remedy  on 
affirmance 
for  penalty. 

And  costs. 


The  record  of  conviction  being  returned  into  the  court 
of  King's  Bench,  in  obedience  to  the  writ  of  certiorari^ 
it  is  not  necessary  to  make  a  motion  to  file  it,  as  in  the 
case  of  other  orders,  but  it  is  put  upon  the  file  of  course. 
The  defendant  then,  by  his  clerk  in  court,  enters  a  co^n- 
jparentia,  or  appearance  to  the  conviction;  and  either 
party  may,  by  counsel,  obtain  a  rule  for  a  concilium, 
and  procure  the  conviction  to  be  set  down  in  the 
crown  paper  for  argument.  Notice  of  this  rule,  and 
of  the  day  appointed  for  the  hearing,  being  given  to 
the  opposite  party,  paper  books  are  delivered,  as  in  the 
case  of  orders  of  justices ;  but  when  the  conviction  is 
called  on  in  the  paper,  the  junior  counsel  for  the  party 
objecting  to  the  conviction  begins ;  the  junior  counsel, 
on  the  other  side,  is  heard  in  answer  to  his  objections, 
and  the  defendants'  counsel  is  heard  in  reply,  but  only 
one  counsel  is  heard  for  each  party.  If  the  court  affirm 
the  conviction,  the  prosecutor  is  entitled  to  a  le'vari 
facias^  if  a  penalty  has  been  adjudged,  and  not  before 
levied,  and  to  a  side  bar  rule  to  tax  his  costs,  in  case 
the  certiorari  was  sued  out  by  the  defendant.  If  the 
court  quash  the  conviction,  the  defendant  is  entitled  to 
have  his  recognizance  or  bond  discharged. 
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N.  B.  Numerals  i.  and  ii.  refer  to  the  Volume,  the  Figures  which  follow 
to  its  Pages. 


A  BANDONMENT, 

of  a  certificate,  defined,  ii.  163. 
instances  of,  ii.  164. 
ABILITY, 

ground  of  rateability,  i.  67.  i.  71.  i.  142.  i.  192. 
ABSENCE,  from  serrice,  i.  345. 

To  avoid  a  settlement,  i.  365. 
ACCESS,  how  far  presumed,  i.  294.     See  Bastard. 
ACCOUNTS,  of  overseers,  ii.  341. 

See  Overseers. 
ACKNOWLEDGEMENT,  settlement  by,  ii.  117. 
by  relief,  ii.  118. 

mere  relief,  no  evidence  of,  ii.  118. 
nor  to  casual  poor,  ii.  1 19.  « 

must  be  proved  given  as  a  parishioner,  ii.  120. 
prima  facie  evidence  only,  ii.  121. 
vi^here  certificate.  Addend,  xxxvii. 
by  certificate,   ii.  122. 
effect  of,  ii.  122,  123. 

as  to  marriage,  ii.  123. 
legitimacy,  ii.  123. 

unless  fraudulent,  ii.  123. 
up  to  what  time,  ii.  123. 
how  far  conclusive,  ii.  124. 
See  Certificate. 
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ACKNOWLEDGEMENT, 

by  not  appealing  from  an  order  of  removal,  ii.  126. 

how  far  conclusive,  ii.  126. 
effect  of  upon, 

parties  residing  under  a  certificate,  ii.  126. 
persons  removed  as  husband  and  wife^  ii.  127. 
a  wife  as  a  widow,  ii.  1 27. 

concludes  only  as  to  persons  mentioned  in  the  order, 
ii.  127. 
to  be  coriclusivfe, 

the  order  must  be  executed,  ii.  128. 
not  ex  facie  void,  ii.  128. 
to  a  place  having  overseers,  ii.  129. 
order  directed  to  u  parish,  and  the  removal  to  a  town- 
ship, ii.  129. 

conclusive  to  what  time,  ii.  130. 
whether  it  interferes  with  an  inchoate  right  of  set- 
tlement, ii.  130. 
evidence   necessary   to    establish    this  settlement, 
ii.  131. 
'  ACT  Ot  PARLIAMENT. 

See  Statute-words. 
ACTION, 

where  overseers  are  improperly  appointed,  i.  37. 
against  overseers,  ii.  $']'J. 
upon  bond  given  to  the  parish,  ii.  296. 
note,  ii.  296. 

evidence  to  support,  ii.  297. 
for  illegally  committing  a  pauper,  ii.  227. 
false  return  to  a  certiorari,  ii.  497. 
ADJOURNMENT, 

of  an  appeal,  ii.  435. 

in  what  cases,  ii.  4^5,  436. 
by  consent,  ii.  436. 
no  costs  upon,  ii.  474. 
See  Appeal, 
of  a  sessions,  ii.  437. 

to  what  time,  ii.  437, 
See  Sessions, 
how  it  must  be  set  forth,  and  when,  ii.  466. 

ADJOURN. 
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ADJOURNMENT, 

when  unnecessary,  ii.  466.  £5*  «.  (^)  «•  (i) 
See  Clerk  of  the  Peace,  Continuance. 
ADJUDICATION, 

upon  appeal  against  an  order  of  removal, 
effect  of,  upon  the  settlement,  ii.  479. 
of  an  order  confirmed,  ii.  479. 
order  quashed,  ii.  479. 

for  want  of  form,  ii.  48 1 . 
ADMINISTRATION, 
how  proved,  ii.  104. 
exemplification,  Of. 
book  of  ecclesiastical  court,  i5. 
though  a  subsequent  grant  of,  iL 
ADMINISTRATOR, 

settlement,  when  gained  by  the  estate  of,  ii.  83,  84. 
See  Settlement  by  Estate. 
AFFIDAVIT, 

for  a  mandamus  to  sessions  to  receive  an  appeal,  ii.  262. 
for  a  certiorari,  ii.  487. 
how  entitled,  ii.  487.  «.  (2). 
AGREEMENT, 

to  avoid  a  settlement,  i.  319, 
by  the  master,  i.  319. 

servant,  i.  322,  323. 
to  bind  an  apprentice  gives  no  settlement,  i.  450. 
conditional  to  cancel  his  indentures,  i.  502. 
to  assign  an  apprentice,  stamped,  i.  509. 
AID, 

rating  parishes  in,  i.  210. 

See  Rate  in  Aid, 
ALDERMAN, 

of  London,  power  of,  i.  43 . 

not  liable  to  parish  offices.     Rex  v,  Abdy.  Cro.  Car 
585. 
ALETASTER,  gains  a  settlement,  i.  552. 
ALIEN, 

acquires  a  settlement,  when,  ii,  134. 
ALLOWANCE, 

of  a  poor's  rate,  i.  57. 

M  M  2  ALLOW^ 
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ALLOWANCE, 

of  overseers*  accounts,  ii.  347; 
by  what  magistrates,  347. 

under  50  Geo.  III.  ii.  352. 
of  an  appeal  without  quashing  the  order,  effect  of,  ii. 
470.   ii.481. 
ALMS  HOUSES, 

when  rateable,  i.  161. 
when  not,  i,  160. 
AMENDMENTS, 

of  orders  of  removal  by  the  sessions,  ii.  451. 
in  what  cases,  ii.  45 1. 

matter  of  form,  ii.  451,  454. 
in  what  not,  ii.  453. 

matter  of  substance,  ii.  453. 
of  rates,  ii.  454. 

under  41  Geo.  111.  c.  23.  ii.  455. 
not  to  be  in  a  return  to  certiorari,  ii.  457. 
unless  by  justices'  consent,  ib. 
See  Clerk  of  the  Peace 
APOTHECARIES, 

exempt  from  parish  offices,  when,  i.  48. 
APPEAL,  in  what  cases  to  the  sessions,  &c. 

against  an  appointment  of  overseers,  i.  35,  i.  j2, 

by  whom  brought,  i.  52. 
against  a  rate  in  aid,  i.  219. 
against  a  distress  for  a  poor's  rate,  i.  229. 
order  respecting  apprentices,  i,  492. 
against  a  removal  by  a  pass, 
none  lies,  ii.  213. 

query,  if  by  the  vagrant,  ii.  214. 
or  a  foreigner  without  settlement,  ii.  214. 
against  an  adjudication  as  a  rogue,  &c.  ii.  244, 
against  an  order  of  filiation,  ii.  279. 
to  what  sessions,  ii.  280. 
who  determine  both  on  law  and  fact,  ii.  281. 
may  quash  in  part,  and   affirm  the  remainder,  ii. 

281. 
their  judgment ;  how  far  conclusive,  ii.  284. 
the  parish  cannot  appeal,  ii.  279.  ii.  285. 
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APPEAL, 

against  an  order  to  take  an  apprentice,  ii.  318. 

master,  when  concluded  from  appealing,  ii.  318. 
points  to  be  discussed  on,  ii,  &c. 
against  an  order  of  relief, 

none  lies,  ii.  329. 
against  overseers*  accounts, 

by  parties  aggrieved,  ii.  359. 
who  may  join  in,  ii,  386. 
to  what  sessions,  ii.  360,  &c. 
previous  allowance  necessary,  ii.  364. 
power  of  sessions  over  the  balance,  ii.  365. 
to  order  payment,  ii.  365. 
compellable  by  mandamus,  when,  ii.  367. 
may  remit  to  the  justices  who  have  allowed,  ii.  368. 
by  overseers  under  50  Geo.  III.  / 

against  reductions,  ii.  367. 
to  what  sessions,  ii.  368. 
conditions  to,  il>. 
power  of  sessions  over,  ib, 
as  to  costs,  ilf. 
against  a  conviction, 

by  parish  officers,  ii.  371. 
APPEAL,  against  poor's  rates,  ii.  383. 
by  what  statutes  given,  ii.  383. 
who  may  appeal  against  a  rate,  ii.  384. 

who  may  join  in,  ii.  385. 
to  what  sessions,  ii.  388. 
when  to  a  limited  jurisdiction,  ii.  389. 
APPEAL,  against  an  order  of  removal,  ii.  386. 
of  the  parties  to,  ii.  386. 
to  what  sessions,  ii,  391. 
not  to  a  limited  jurisdiction,  ii.  391,  394. 
their  order  is  null,  ii.  392. 
APPEALS, 

against  orders  of  suspension,  ii.  386. 

notwithstanding  pauper's  death,  ii.  387. 
against  costs  though  under  20!.,  ii.  387. 
and  no  notice  in  3  days,  ii.  387. 
APPEAL,  of  entering  at  the  sessions,  ii.  394. 

entered  by  the  clerk  of  the  peace,  when,  if.  394. 
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APPEAL, 

special  motion,  when  necessary,  ii,  ^g^. 
at  what  sessions  against  a  rate,  ii.  396. 
the  next, 

after  rate  allowed,  ii.  397. 
at  what  sessions  against  an  order  of  removal, 
the  next,  ii.  398. 

after  pauperis  removal,  ii.  398. 
when  order  abandoned,  ii.  398. 
must  be  next  original  sessions,  ii.  399. 

though  intervening  adjournment,  ii.  410. 
next  quarter  sessions,  ii.  389. 

not  general  sessions,  ii.  389. 
for  the  division,  ii.  400. 
of  entering  at  an  adjournment,  ii.  401, 
not  usually  heard  then,  ii.  401. 
if  no  adjournment,  consequence  of,  ii.  402. 
next  sessions  is,  next  possible  sessions,  ii.  402. 
second  sessions,  when  so  held,  ii.  462. 
after  agreement  to  refer,  ii.  411. 
instances  of,  ii.  402,  403, 406,  407» 
when  held  not  to  be,  ii.  404,  405. 
remedy  to  compel  sessions  to  receive  an  appeal,  ii,  413, 
form  of  entering  after  mandamus,  ii.  415. 
APPEAL,  of  the  notice  of,  ii.  415. 

See  Notice. 
APPEAL, 

adjourning  appeal  for  want  of,  when,  ii.  416,  &c. 
dismissing  appeal  for  want  of  sufficient,  ii.  404,  416. 
proof  of,  ii.  427,  431,  432.  439. 
objection  to,  ii,  443. 

appearances  of  parties,  effect  of,  upon,  ii.  432. 
APPEALS,  of  adjourning, 
in  what  cases,  ii.  436. 
by  consent,  ii.  43.6. 
for  sessions  to  advise,  ii.  436. 
if  divided  in  opinion,  ii.  436. 
mast  not  be  beyond  next  sessions,  ii.  437. 
want  of,  avoids  a  subsequent  order,  ii.  437 
B.  R.  directs  the  sessions  to  enter  adjournments. 

14  APPEALS, 
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APPEALS, 

in  what  cases,  ii.  438.   . 
in  what   not,  ii.  438. 
APPEALS,  of  hearing, 
order  of,  ii.  439. 

when  pauper  to  be  produced  at,  ii.  440. 
who  to  produce  the  order  of  removal  at,  ii.  439. 
how  conducted, 

when  appellant  begins,  in  cases  of  rates,  ii.  440. 
when  respondent,  ii.  440. 
copy  of  the  rate,  when  to  be  read,ii.  441. 
notice  to  produce  it,  ii.  441. 
forms  in  cases  of  orders  or  removal,  ii.  442. 
if  sessions  refuse  evidence,  ii.  444. 
APPEALS,  of  re-hearing,  when  a  case  is  to  be  re-stated. 
of  sending  down  for  re-statement,  ii.508. 
grounds  for  remitting  it,  ilf. 

not  if  fact  immaterial,  ii.  509 . 
nor  in  rates,  ii.  510. 
will  remit  a  second  time,  ii.  511. 
ancient  form  of  remitting,  ii.  512. 
modern  practice,  ii.  51 2. 
parties  begin  Je  novo,  ii.  512 
unless  reniitted  for  informality,  ii,  513. 

manner  of  re-hearing  appeals,  ii.  513. 
a  new  notice,  quere  if  necessary,  ii.  5 1 3 . 
of  continuances,  ii.  5 1 3  • 
of  stating  the  case  a  new,  ii.  514. 
of  returning  it,  ii.  514. 

if  order  contradicts  the  former,  ii.  514. 
notice  to  quash,  ii.  514. 
APPEAL,  of  the  sessions,  judgment  upon,  ii.  445. 
who  may  vote  in,  ii.  445 . 
when  to  he  adjourned,  ii.  446. 
when  sessions  may  refer,  ii.  447. 
when  amend,  ii.  451. 

See  Amendments, 
of  stating  a  case,  ii.  456. 
form  of  the  judgment,  ii.  465,  &c. 
in  orders  of  removal,  ii.  469,  &c. 
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APPEAL, 

in  rates,  ii.  47 1 . 

under  41  Geo.  III.  c.23.  ii.  471. 
of  its  caption,  ii.  465. 

must  appear  to  be  given  upon  appeal,  ii.  468^. 
need  not  state  the  time  of  a  removal,  ii.  469. 
must  not  be  conditional,  ii.  472. 
APPEAL,  effect  of  the  judgment  on,  ii.  479. 
ill  order  of  removal,  ii.  474. 

of  an  order  confirmed,  ii.  479. 

an  order  quashed  on  the  merits,  ii.  479. 

quashed  for  informality,  ii.  480. 
of  allowing  appeal  without  quashing  the  ordcr^ 
ii.  480. 
APPEAL,  of  the  costs  in,  ii.  472. 
See  Cofts. 
maintenance  in,  ii.  476.  526. 

See  Maintenance. 
APPOINTMENT, 

See  Orders  of  Appointment. 
APPRENTICE,  voluntary, 
of  the  binding,  i.  449. 
by  deed,  i.  450. 

indenture  unnecessary,  i.  449,  &c. 
who  parties  to,  i.  451. 

master's  condition  in  life,  i.  451. 
apprentice's  age,  i.  417.  451,  452.  488. 
by  what  words,  i.  475. 
time  of  service,  i.  453. 
what  covenants  immaterial,  i.  488. 
APPRENTICE, 

of  the  stamps,  i.  457. 

for  the  deeds,  i.  457. 

premium,  i.  458,  &c. 
See  Settlement  by  Apprenticeship, 
of  executing  the  deed,  i.  452. 
of  discharging  the  indentures, 
by  two  justices,  i.  488.  492. 

appeal  to  sessions,  i.  492,  &c. 

no  certiorari  to  remove  their  order,  i.  492. 
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APPRENTICE, 

by  the  sessions,  i.  488. 
what  sessions,  i.  493. 
muft  consist  of  four  justices,  i,  494. 
appeal,  i.  494. 

by  original  jurisdiction,  i.  494. 
extends  to  all  trades,  i.  493. 
either  party  may  complain,  i.  495. 
of  the  summons  to  appear,  i.  495. 
master's  appearance,  i.  495. 
or  default,  i.  495. 
APPRENTICE,  voluntary, 
lir  of  discharge  by  the  sessions,  i.  495. 

grounds  of  discharge,  i.  496. 
how  stated  in  the  order,  i.  494. 

for  ideocy,  i.  4.96. 
restitution  of  apprentice  fee,  i.  496. 
form  of  the  order,  i.  497. 

underhand  and  seal,  i.  497. 
qusere  when  order  conclusive,!.  497. 
of  discharge  by  death,  i.  497. 

apprentice  attaining  twenty-one,  i.  498. 
by  consent,  i.  499. 

for  minors,  i.  499. 
form  of  discharge,  i.  500. 

rule  for  ascertaining,  i.  501. 
cancelling  the  indentures,  i.  500. 
exchanging  them,  i.  500. 

cancelled,  though  remaining  with  the  master  when, 
i.  501. 

when  not,  i.  502. 
consideration  for  cancelling  unpaid,  i.  502,  &c. 
none  given,  i.  504. 
of  service  under  the  indenture,  i.  506. 
with  another  master,  i.  507. 

See  Settlement  by  Apprenticeship, 
effect  of  a  certificate  on  his  settlement,  ii.  159,  &c. 
APPRENTICE,  parish, 

statutes  respecting,  ii.  309. 
by  whom  put  out,  ii,  309. 
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APPRENTICE, 

justices'  consent,  ii.  310. 
child's  age,  ii.  310. 
master's  condition,  ii.  310, 
indentures,  how  proved,  i.  530,  &e. 

•    by  register  of,  i.  545. 
how  discharged,  i.  4.88. 
who  compellable  to  take,  ii.  311. 

occupiers  residing  in  the  parish,  ii.  311. 

out  of  it,  ii.  311. 
joint  occupiers  severally  liable,  ii.  313. 
occupier  of  tithes,  ii.  314. 
inhabitaijts  not  occupiers  of  real  property,  quaere, 

ii.  313. 
strangers^  binding  to,  good,  ii.  314.   • 
but  not  obhgedto  take,  ii.  311. 
compelling  masters  to  provide  for,  ii.  314. 
by  justices'  order,  ii.  315. 
cannot  order  master  to  pay  wages  or  money, 
ii.  316. 

or  clothes,  ii.  318. 
indictment  for  disobeying  their  order,  ii.  317. 
penalty  lol.,  ii.  318. 
redress  against  an  order  to  take  an  apprentice,  ii,  317. 
by  appeal,  ii.  317. 

where  master  concluded  from,  ii.  318. 
what  sessions  may  determine  upon,  ii.  318. 
no  original  jurisdiction  by  appeal,  ii.  317. 
may  state  a  case,  ii.  318. 
APPRENTICESHIP,  settlement  by,  i.  446. 
general  rules  respecting,  i.  447, 44S. 
marriage  previous  to  apprenticeship  immaterial,  i.  446. 
division  of  the  subject,  i.  /\/^S. 
of  the  binding,  i.  449. 
who  parties,  i.  451. 
ininor,  i*  451* 
adult,  i.  451. 
voluntary,  i.  449, 
by  the  parish^  i.  455. 
voluntary  by  a  pauper,  i.  45*7. 
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APPRENTICESHIP,  r^A 

for  what  time,  1-457. 
less  than  prescribed  by  the  statute,  i.  453. 
other  parliamentary  regulations,  i,  454. 
of  the  stamps, 

on  the  deed,  i.  457. 

want  of,  how  cured,  i.  458. 
on  the  fee,  i.  458. 

statutes  respecting,    i.  457,   458.  468, 
469. 
duty  paid  on,  more  than  master  receives,  i.  461. 
case*  exempt  from  duty,  i.  461. 
no  consideration  paid,  i.  461. 

under,  20s.  i.  461. 
things  furnished  for  the  apprentice,  i.  462. 
money  to  clothe  him,   i.  462. 
maintenance  for  him,  i.  462. 
reservation  from  his  earnings,  i.  466.  ■ 
parish  apprentices,  i.  466. 

bound  by  a  public  charity,  i.  466. 
though  temporary,  i.  467. 
limited,  1,-467. 
contract  as  servant  and  as  apprentice,  , 

difference  between,  i.  474. 
criterion  to  distinguish  them,  i.  475—482. 
See  Contracts, 
of  the  service  necessary,  i.  506. 

exception  of  time  immaterial,  i.  506. 
service  with  the  original  master,  i.  507. 
by  consent  with  another,  i.  507, 
by  whom  given,  i.  507. 
executor,  i.  507. 
administi-ator,  i.  507. 
parish  apprentices,  master  dead,  i.  507. 
sufficient  consent,  what,  i.  508. 

rules  respecting,  i.  508. 
by  assignment,  i.  508. 
stamped,  i.  509. 
by  parol,  i.  509.  '^ 

APPREN- 
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APPRENTICESHIP, 

express,  i.  510. 
implied,  i.  510. 
knowledge  of,  no  consent,  i.  511. 
consent  to  serve  generally,  insufficient,  i.  511. 
general  discharge,  i.  512. 

by  widow,  i,  513.     j4ddend.-x.yiyL\i\. 
consent  to  the  particular  service,  good,  i.  513, 
after  licence  to  depart,  i.  515 
instances  of  particular  assent,  i.  514 — ^516. 
of  knowledge  of  service  without  consent,  i.  517. 
master  deriving  benefit  from  the  service,  i.  518. 
must  consent  as  master,  i.  520. 
under  the  indentures,  i.  520. 

circumstances  not  affecting  the  consent,  i.  521. 
of  the  resid-ence,  i.  521. 

distinction  between  it  and  a  servant's,  i.  521. 
forty  days  sufficient,  i,  523. 
in  what  place,  i.  522. 
inhabitancy  where  no  settlement  can  be  gained, 

i.  523. 
under  a  certificate,  ii.  159 — 163. 
serving  in  one  place,  residing  in  another,  i.  524. 
master's  consent  immaterial,  i.  525. 
residence  on  ship -board,  i.  525, 
during  illness, gives  no  settlement,  when,  i.  526. 

when  it  does,  i.  527. 
must  be  under  the  indentures,  i.  528. 
distinction  between  apprentices  and  servants  as  to  inca- 
pacities, i.  529. 
proof  of  the  settlement,  i.  530. 
of  the  binding,  i.  530. 

deed  in  adverse  parties'  possession,  i.  530. 
proof  by  circumstances,  i.540,  &c. 
of  other  requisites,  i.  550. 
See  Copy.  —  Deed.  —  Hand-writing,  &c. 
ASSIGNMENT, 

See  Agreement.  •—  Stamp. 
ARBITRATION, 

justices  may  refer  by  parties*  consent,  ii.  447. 

ATTACH- 
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ATTACHMENT, 

for  neglect  to  obey  a  certiorari. 

by  the  king's  bench,  to  enforce  an  order  of  filiation, 
ii.  295. 

for  not  paying  costs,  ii.  524. 
sessions  cannot  attach  parish  officers  for  contempt,  ii.  372. 
ATTAINDER, 

settlement  from  an  attainted  father,  i.  286. 
by  one  attaint,  ii.  136. 
ATTORNEY, 

exempt  from  parish  offices,  i.  47 . 
notice  of  appeal  when  signed  by, 
against  rates,  ii.  422. 

removals,  ii.  424. 
served  on,  when,  ii.  427. 
BAIL, 

See  Bastard.  —  Bonds. 
BANKRUPT, 

overseer,  proceedings  against,  ii.  355. 
See  Overseer. 
BANKRUPTCY, 

no  dissolution  of  servants'  contract,  i,  359. 
nor  apprentice's  indentures,  i.  497. 
BANNS, 

published  in  parties'  real  names,   or  void,  i.  267. 

in  surname,  by  reputation,  sufficient,  ib,  «.  (2). 
three  times,  i.  268. 
BAPTIST  PREACHER, 

exempt  from  parish  offices,  i.  48. 
BASTARDS, 

how  proved  to  be,  i.  294. 

if  no  marriage,  i.  294. 
husband  alive,  i.  294. 
beyond  sea,  i.  294. 
divorced,  i.  295. 
non-access  proved,  i.  295. 
impotent,  i.  296.  tb.n,  (3). 
husband  dead  before  issue  born,  i.  296. 
child  born  beyond  period  of  gestation,  i.  296. 
retarded  birth,  evidence  of,  i.  297. 

BASTARDS, 
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JBASTARDS, 

child  extraordinarily  legitimate,  i.  297. 

parent's  evidence  respecting  child's  legitimacy,  i.  297. 

ii.  264. 
marriages  of  bastards,  i.  264,   5cc. 
statutes  concerning,  ii.  245.  253. 

18  Eliz.  c.  3.  object  of,  ii.  2534 
6  Geo.  II.  c,  31.  ii.  256. 
the  reputed  father, 

securing  him,  ii.  256. 

justices  jurisdiction,  ii.  256. 
father, 

proceedings  under  6  Geo.  II.  ii,  25^, 

under  49  Geo.  III.  c.  68.    ii.  256. 

when  to  be  committed,   ii.  238. 

punishment  of,  ii,  306. 
recognizance, 

under  49  Geo.  III.  c.  68.  ii.  290. 

his  recognizance,  when  discharged,  ii.  258.  295. 
detained,  ii.  292. 
liable  to  coits, 

order  of  filiation  out  of  sessions,  ii.  259,  &c. 

in  sessions,  ii.  277. 
form  of,  ii.  267. 
evidence  on  which  made, 

father's  confession,  ii.  266. 
bastard's  testimony,  ii.  266. 
See  Order  of  Filiation, 
mother, 

when  to  be  examined,  ii.  257. 
secreting  of,  ii.  257. 

committed,  though  a  married  woman,  ii.  293. 
punishment  of,  ii.  306. 
custody  of  bastard, 

by  the  father,  ii.  298. 
mother,  ii,  302. 
different  opinions  respecting,  ii.  298 — 302. 
restored  to  the  mother,  if  taken  by  fraud  or  force,  ii. 

301. 
care  of,  by  the  parish,  ii.  303. 

BASTARDS, 
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BASTARDS, 

•residing  in  another  place,  ii.  303. 
when  the  obligation  ceases,  ii.  304,  &  «.  ( l). 
securing  parish  against  the  charge,  ii,  287. 
by  bond,  ii.  287. 

its  form,  ii.  288. 
effect,  ii.  288. 
See  Bond, 
by  note,  ii.  289. 

amount  of  sum  discretionary,  ii.  288. 
by  recognizance,  under  49  Geo.  III.  ii.  290. 

to  what  it  extends,  ii.  290. 
by  recognizance,  under  18  Eliz.  c.  3.  ii.  290. 

to  what  it  extends,  ii.  igi. 
by  commitment  for  not  indemnifying,  ii.  29 1 — 294. 
married  woman,  ii.  293, 
soldiers,  ii.  293. 
liberated  from,  how,  ii.  293. 
commitment  by  the  sessions,  ii.  294. 
when  they  can,  ii.  295. 
when  not,  294. 
by  proceedings  in  the  king's  bench,  ii.  295. 
form  of  proceeding  on  the  bond,  ii.  296. 

the  note,  ii.  289 — 296. 
recognizance,  ii.  296. 
breach  of,  how  proved,  ii.  297. 
by  selling  property  of  father  or  mother,  ii.  304. 
proceedings  at  sessions  upon,  ii.  305. 
form  of  order,  ii.  305. 
by  indictment  for  disobeying  an  order,  ii.  305. 
punishing  the  mother  or  reputed  father,  ii.  306. 
See  Settlement  of  illegitimate  Children  by  Birth. 
BENEFIT  SOCIETIES, 

bastards  born  of  a  member  1  settled  in  mother's  parish, 

i.  291. 
members  irremoveable  till  chargeable,  ii.  174.  «.  ( i). 
BILL  OF  EXCEPTIONS, 

lies  not  against  the  sessions*  opinion,  ii.  293. 
BINDING. 

See  Apprentice  Deed. 

BIRTH, 
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BIRTH,  -  - 

settlement  of  legitimate  children  by,  i.  274. 
at  the  birth,  i.  274. 
the  father's,  i.  274. 
mother's,  if  father  none,  i.  275. 
grandfather's,  when,  i.  275. 
mother's,  after  husband's  death,  i.  276. 
parent's  attainder  no  effect  upon,  i.  276. 
parent's  after  the  birth  communicated,  i  277. 
unless  child  emancipated,  i.  277. 

orhasgaineda  settlement,  i.  277. 
See  Emancipation, 
proofs  of,  i.  286. 

marriage,  i.  286. 
pauper,  the  issue,  i.  286. 
parent's  settlement,  i.  287. 
BIRTH, 

settlement  of  illegitimate  children  by,  i.  288. 
in  the  place  of  birth,  i.  288. 
though  residing  under  a  certificate,  i.  288. 
except, 

certificate  acknowledges  the  settlement  elsewhere, 

i.288. 
mother  removed  by  fraud,  i.  289. 
child  born  in  gaol,  i.  290. 

or  workhouse  of  united  parishes,  i.  290. 
mother  detained  as  a  vagrant,  i.  291. 

member  of  a  benefit  society,  i.  291 . 
child  born,  pending  an  order  of  removal,  i.  289. 
or  if  suspended,  i.  291. 
in  foundling  hospital,  i.  290. 
lying-in-hospital,  i.  291. 
house  of  industry,  i.  291. 
proof  of  the  settlement,  i,  292. 
by  what  witnesses,  i.  297. 

hearsay  inadmissible,  i.  292. 
of  the  illegitimacy,  i.  298. 

See  Bastard.  —  Marriage. 
BOND, 

to  parish  in  cases  of  bastardy,  ii^  288—296. 
when  forfeited,  ii.  297. 

BOND, 
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BOND, 

not  if  parish  supports  the  child  voluntarily,  ii. 

297- 

but  not  under  irregular  order,  ii.  298* 
or  father  offers  to  maintain,  ii.  298. 
how  held  to  bail  upon,  ii.  304. 
of  paying  the  penalty,  ii.  304. 

BORSEHOLDER, 

settlement  gained  by,  i.  552. 

not  if  certificated  unless  legally  chosen,  i.  558. 
BURGESSES, 

See  Common.  —  Franchise. 
CALAMINE, 

See  Lots  and  Cope. 
CANAL,  profits  of,  rateable,  i.8o. 

rateable,  in  what  cases,  i.  87 — 95—102 — 119. 
as  profit  of  land,  i.  izi.n.  (i). 
where,  i.  98  —  102.  185. 
owner  resident,  i.  90 — 107. 

part  of  the  voyage  exempt,  i.  186. 
CAPTION, 

of  an  order  of  sessions  on  appeal,  ii.  465. 
CASE,  fpecial. 

justices  not  compellable  to  state  one,  ii.  457. 

stated  by  the  sessions,  in  what  cases. 

on  overseers  appointment,  i.  35.  52. 

a  rate  in  aid,  i.  219. 

poor's  rates,  ii.  456.  ' 

need  not  state  publication,  i.  60. 

orders  of  removal,  ii.  456, 

order  to  take  an  apprentice,  ii.  460. 

on  a  certificate,  instances  of,  ii.  150. 

See  Appeal, 
granted  only  by  deciding  sessions,  ii.  459. 
stated  in  what  manner,  ii.  459. 
form  of  stating,  ii,  459. 
should  state  facts,  ii.  460, 

find  fraud  as  a  fact,  ii.  4^0, 
See  Fraud. 
VOL.  II.  N  N  CASE, 
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CASE,  ^ 

fact  found  concludes  the  superior  courts  when,  i. 

31.  i75-~554- »•  463- 
presumed  a  full  statement,  ii.  464, 
must  be  a  real  statement,  ii,  464. 
irrelevant  matter  stated,  ii.  464. 
of  rectifying  an  imperfect  statement,  ii.  507. 
inserting  fact  by  consent,  ii.  355. 
of  remitting  for  restatement,  ii.  508. 
grounds  for,  ii.  508. 
with  special  directions,  ii.  5 1 1. 
practice  of  sending  cases  down  for  restatement,  ii.  511. 
proceedings  at  sessions  for  a  restatement,  ii.  512. 
CASUAL  POOR. 

See  Poor  Casual. 
CATTLE-GATE, 

gives  a  settlement,  ii.  9. 
CERTIFICATE,  parish, 

acknowledgement  of  settlement,  ii.  1 22* 
as  to  marriage,  ii.  122, 
legitimacy,  ii.  123. 
as  to  what  facts,  ii.  123. 
statutes  respecting,  ii    146. 
officers  not  compellable  to  grant,  ii,  148. 
form  of,  ii.  148. 

under  hand  and  seal,  ii.  148. 

of  a  majority  of  officers  de  jure,  ii.  150. 

of  the  aggregate  body,  ii.  150. 
Mgned  by  only  one,  void,  ii.  149. 

one,  both  churchwarden  and  overseer, 
held  bad,  ii.  150. 
good,  by  5 1  Geo.  3.ii.  151. 
CERTIFICATE, 

should  state  the  name  of  office,  ii.  152, 
quaere,  if  churchwardens  must  sign  one  for 
a  township,  ii,  151. 
allowance  of,  by  justices,  ii,  152. 
discretionary,  ii.  152. 
attestation  of,  ii.  152. 

CERTI- 
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€ERTIFICATE, 

insufficient,  under  3  Geo.  II.  ii.  154. 
unnecessary,  when,  ii.  154.. 
direction  of,  ii.  155. 
delivery  of,ii.  155. 
undelivered,  ii.  125. 
extent  of, 

principle  of  regulating  its  protection,  ii,  147. 
to  what, 

after  born  illegitimate  issue,  1.  388,  ii.  I2|, 
persons  unmarried, 

grantee's  family,  ii.  155, 
after  taken  wife,  ii.  156. 
his  widow,  ii.  156. 
after-bom  children,  ii.  156. 
apprentices  and  servants,  ii.  158,  i^g. ' 
of  certificate  man's  widow,  ii.  160. 
serving  by  assignment,  ii.  i6r. 
persons  named, 

children,  ii.  155. 

grand- children,  ii.  157.  164. 

does  not  extend  otherwise  to  grand-children,  ii.  157. 

or  emancipated  child,  ii.  157. 
no  distinction  between  children  named  and  unnamed 

if  residing  with  parent,  ii.  155.  n.  (6). 
may  be  framed  so  as  to  exclude  a  child,  ii.  106. 

or  include  a  bastard,  i.  288. 
extends  not  to  third  parishes,  ii.  158. 
•ffect  of, 

residents  under,  irremovable,  ii.  158. 
discharged, 

in  part,  and  continued  as  to  rest  of  a  family,  ii.  163  ^ 
as  to  the  person  receiving  it,  ii.  163. 
by  an  order  of  removal,  ii.  163. 
by  a  fresh  certificate,  ii.  163. 
by  abandonment,  ii.  163. 

when  whole  family  don't  remove,  ii.  164,  l$^. 

by  acquiring  a  new  settlement,  ii.  166. 

N  N  2  CERTI. 
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CERTIFICATE, 

don't  extend  to  new. settlements. 

in.  the  certificating  parish,  ii   i66. 
by  death,  ii.  172. 
how,  as  to  those  named,  ii.  156.  170* 

not  named,  ii.  170. 
not  determined  by  grantee's  death  as  to  his  wi- 
dow,  ii.  172. 

nor  her  apprentice,  ii,  160. 
settlement,  how  acquired  notwithstanding, 
in  the  certificated  parish,  ii.  168. 
serving  an  office,  ii.  168. 
renting  lol.  a  year,  ii.  168. 
by  estate,  ii.  168. 

though  under  a  voluntary  grant,  ii.  168. 
or  acquired  before  or  since  the  certificate, 
ii.  169. 
.  when  by  the  family  and  servants,  ii.  262. 
«ommunicated  to  unemancipated  children,  ii.  167. 

named  or  HOt,  ib.  ii.  170. 
need  not  be  stated  in  an  order  of  removal,  ii.  203. 
CERTIORARI,  to  remove  orders, 
issuable,  in  what  cases,  ii.  482. 

appointment  of  overseers,  i.  36.  i.  50. 
in  vagrancy,  ii.  244. 
bastardy,  ii.  282. 

though  no  previous  appeal,   ii.  282. 
order  to  take  an  apprentice,  ii.  318. 

but  not  to  discharge  one  under  20  Geo.  II. 
c.  19.  i.492. 
not  to  remove  a  poor's  rate,  ii.  490. 
form  of  applying  for,  ii.  483. 
six  days'  notice  of,  ii.  483. 
on  whom  served,  ii.  484. 
within  what  time  sued  out,  ii.  484. 
of  the  recognizance,  ii.  485. 

by  party  not  liable  to  costs,  when,  ii.  486. 
of  the  affidavit,  ii.  487. 

substance  of,  ii.  487. 

CERTI- 
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CERTIORARI, 

of  moving  for  the  rule,  ii.  488. 
when  before  appeal,  ii.  337, 
Certiorari,  to  remove  orders, 
serving  it,  ii.  488. 
making  it  absolute,  ii.  488. 
grounds  for  denying  the  writ,  ii.  488. 
six  months  elapsed,  ii.  488. 
appeal  undetermined,  ib.  ii.  490. 
exception,  ii.  489. 
case  clear,  ii.  490. 
not  judicial  act,  ii.  491. 
defendant  estopped  from  objecting  to,  wheni  ii,  49. 
cases  where  writ  granted  without  complying  with 
»    .  statutory  regulations,  ii.  491. 
form  of  the  writ,  ii.  492. 
how  directed,  ii.  499. 

to  the  sessions,  ii.  492. 
to  a  justice,  ii.  492, 
how  it  must  describe  the  orders,  ii.  493. 
if  misdescribed,  fatal,  ii.  493, 
o£  returning,  ii.  494. 
by  whom,  ii.  494, 

how  many  justices,  ii.  495. 
form  of  return,  ii.  495'. 

on  parchment,  ii.  495. 

sealed,  tb. 
nothing  but  the  orders,  ii.  496. 
rentiedy  for  a  false  return,  ii.  497. 
practice  as  to  returning,  ii.  497,  6cc, 
superseded,  when,  ii,  491. 
quashed,  when,  ii.   493.  502. 
CERTIORARI,  to  remove  convictions,  ii.  527, 

difference  between  and  for  removing  orders,  ii    C28 
CHAPEL, 

rateable  when,  i.  162. 
methodist,  1.  163. 
CHARGEABLE, 

how  poor  become  so,  ii.  174,  175. 

relieved  by  a  parish  officer,  ii.  177. 

N  N  3  CHARGE- 
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CHARGEABLE, 

what  part  of  a  family,  ii.  176.  ii.  140. 
Persons, 

convicted  of  felony,  ii.  174. 

rogues  and  vagabonds,  idle  and  disorderly,  ii.  174. 
unmarried  women  with  child,  ii.  174. 
single  women  pregnant  when  not  removable,  at  charge- 
able, ii.  178. 
CHARGES. 

See  Costs. 
CHARITY, 

founder  of,  not  rateable,  i.  160. 

occupiers  of  land  dedicated  to,  rateable,  i,  160, 

161. 
objects  of,  when  rateable,  i.  161 — 164. 
fee  given  with  apprentices  by, 

exempt  from  duty,  i.  466,  &c. 
CHURCH. 

See  Marriage,  Townfhip. 
CHURCHWARDENS, 

by  custom,  i.  40. 

no  voter  for,  has  a  right  to  preside,  1.41. 
sworn  in,  how,  i.  41. 
election  of,  how  compelled,  i.  42. 
how  elected,  i.  40. 
who  privileged,  i.  41. 
their  jurisdiction  over  the  poor,  i.  7. 

in  granting  certificates,  ii.  1 48 . 
parish  officers, 

quaere,  whether  a  majority  must  concur, 

Seei.  SS'    "•  HP  — 3i5- 
cannot  sue  alone  for  costs  paid  on  an  ©rder  after 

wards  quashed,  ii.  474   ».  (i). 
how  long  continue  overseers,  i.  ^^^ 
See  Overseers*  Certificate. 
CLAY  PITS. 

rateable,  i.  129. 
CLERGYMAN, 

exempt  from  parish  officeg,  i.  47» 

CLERGY- 
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CLERGYMAN, 

obliged  to  take  an  apprentice,  ii.  314. 
See  Marriage — Tithes. 
CLERK  of  the  Peace, 

omission  to  enter  adjournment  supplied  at  any  time^^ 
ii.  439. 
cannot  amend  return  of  a  session's  order  but  by  their 
consent,  ii.  317. 

must  adjourn  appeal   if  justices  divided,    ii, 

436.  ii.  446.  ^ 
mistake  in  entering  the  court's  judgment,  ii. 
486. 
deputy  custos  rotulorum,  ii.  210.  n.  (5), 
cannot  assess  costs,  ii.  475, 
nor  return  certiorari  directed  to  justices,  ii, 

494- 
COAL  MINES, 

rateable,  i.  127. 

however  used,  i.  127. 
COMMITMENT, 

of  pauper  refusing  to  be  examined  to  his  settlement, 

ii.  183. 
form  of,  ii.  183. 

for  returning  after  removal,  ii.  224. 
to  what  prison,  ii.  222 — 226. 
form  of,  ii.  225. 
remedy  against,  if  illegal,  ii.  227. 
for  disobeying  an  order  of  filiation. 
See  Bastard, 
of  the  mother,  though  married,  ii.  293 — 307,  ' 

of  a  soldier,  ii.  29^3. 
by  the  sessions,  ii.  295. 
COMMITMENT, 

by  the  king's  bench,  ii.  295. 
of  overseers  refusing  to  account,  ii.  348. 
COMMON, 

right  of,  qusere  if  rateable,  i.  78.  85. 

when  annexed  to  land,  i.  75.  149. 
burgesses  possessing  distinct  interest  in,  rateable,  i.  149, 
ii.  429. 

N  N  4  COMMON, 
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COMMON, 

trustees  of,  when  rateable,  i.  149. 
See  Pasturage. 
COMPARISON  of  Hands, 

inadmissible  to  prove  hand-writing,  i.  535» 
admissible,  when,  i.  533. 
CONDITIONAL  Hiring. 

See  Hiring  and  Service  ;  settlement  by. 
CONNECTING  Services,  i.  399,  400. 
rules  for,  i.  400,  Sec. 

See  Hiring  and  Service  ;  settlement  by. 
CONSENT  of  Parties, 

effect  of,  on  entering  an  appeal,  ii.  258.  410. 
on  hearing  an  appeal,  ii.  439. 
against  a  rate,  ii.  422. 
to  a  reference,  ii.  447. 

to  a  judge  of  assize,  ii.  507. 

on  inserting  a  fact  in  case,  ii.  508. 
on  remitting  a  case  to  sessions,  ii.  503 . 
CONSIDERATION. 

See  Deed.     Estate  ;  settlement  by. 
CONSTABLE, 

order  of  removal  executed  by,  ii.  204. 
gains  a  settlement,  when,  i.  552. 

when  not,  under  3  &  4  W,  III.  c,  i  r.  i.  ^^S^, 

559- 
common  law  office,  i.  561. 

not  liable  to  an  order  of  maintenance  for  having 
let  the  putative  father  escape,  ii.  278. 
See  Township. 
CONTINUANCE  of  Sessions,  what,  ii.  414.  437,  438. 
how  entered,  ii.  466. 

upon  a  re-hearing,  ii    513. 
when  sessions  have  not  decided  on  the  merits, 
ii.  519. 
order  quashed  for  want  of,  ii.  507. 
CONTRACTS, 

difference  between  hiring  as  a   servant  and  as  an  ap- 
prentice,i.  313— 474. 
of  apprenticeship. 
T'-'^^'  CONTRACTS, 
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CONTRACTS, 

when  term  apprentice  used,  i.  476. 
a  premium  given,  i.  477. 
a  binding  by  deed  to  teach,  i.  478. 
of  hiring  and  service, , what,   i.  251.  303 — 305, 

479  —  481. 
when  it  commences,  i.  315. 

to  do  all  sort*  of  work,  i.  480. 
agreement  to  serve  to  learn  a  trade,  i.  482  — 
48S. 
evidence  of  implied  contracts,  i.  307. 
interpreted  by  parties'  acts,  i.  328. 

not  by  their  apprehension  of  its  effects,  i.  328. 
presumption  of  one  for  a  year  rebutted,  i.  334. 
CONVENTICLE, 

Hot  rateable  to  the  poor,  i.  157. 
CONVICT, 

See  Attainder Witness. 

CONVICTIONS, 

removing  into  the  king's  bench,  ii.  527. 
notice  of,  ii.  527. 
of  the  argument,  ii.  528. 
remedy  for  the  penalty  of,  ii,  528. 
See  removal ;  returning  after. 
COPY, 

of  a  private  deed  or  instrument, 
when  evidence,  i.  543. 
See  Deed, 
of  marriage  register,  i.  268. 
of  probate  of  a  will,i.  564.' ii.  103. 
of  a  record,  or  public  instrument, 
when  evidence,  i.  564. 
how  proved,  i.  ^6^. 
of  an  order  of  removal,  ii.  440. 

read  on  hearing  an  appeal,  when,  ii.  440,  (i). 
of  a  rate  read  on  hearing  appeal,  when,  ii.  441. 

how  to  be  obtained,  ii.  441. 
of  a  notice  of  appeal,  ii.  425,  426. 
COPY  of  a  Court  Roll,  ii.  102. 

proved  how,  ii^io2. 
-COPY  of  an  Order,  ii.  210. 

CORPO- 
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CORPORATIONS, 

overseers  appointed  in,  how,  i.  42. 
rateable  to  the  poor,  i.  68. 

when  not,  i.  160.  164,  165. 
appeals  to  justices  of,  against  poor's  rates,  when,  ii.  389. 
against  orders  of  removals  taken  away  from,ii.  392. 
tolls  let  by,  without  deed,  ii.  40. 
COSTS  on  Appeals  to  the  Sessions, 

none  when  against  a  pass  warrant,  ii.  213. 

or  an  order  of  bastardy,  ii.  281. 
on  appeals  against  removals,  ii.  472. 

justices  power  discretionary  as  to  amount,  ii.  473. 

none  upon  adjourning  an  appeal,  ii.  474, 
common  costs,  ii.  473. 

not  made  to  abide  event  of  a  new  appeal,  ii.  477. 
on  appeals  against  rates,  ii.  475. 

none  unless  tried,  ii.  475. 
on  appeals  respecting  apprentices,  i.  492. 
on  appeals  against  reduction  of  overseers  accounts,  ii. 
368. 

cannot  direct  clerk  of  peace  to  assess  them,  ii.  281 . 
366.  475. 
remedy  to  compel  sessions  to  award  costs,  ii.  477. 
party  to  pay  them,  ii.  477. 
'  See  Maintenance, 
COSTS  in  the  Court   of  King's  Bench, 

recognizance  for,  on  removing  orders,  ii.  485. 
dispensed  with,  when,  ii.  492. 
payable,  if  order  aifirmed,  ii.  524. 
not  if  certiorari  quashed,  ii.  524. 

or  order  quashed  in  part,  ii.  524. 
unless  for  informality,  ii.  525. 
or  sent  down  to  be  restated,  ii.  525. 
when  prosecutor  liable  to,  after  order  is  returned, 

ii.  526. 
how  taxed,  ii.  524. 
remedy  to  recover,  ii.  524. 
if  conviction  affirmed,  ii.  528. 
paid  by  the  relator  on  a  motion  for  a  mandamus,  ii.  414. 
in  actions  against  parish  officers,  double,  ii.  379. 

t  COSTI 
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COSTS  and  Charges, 

of  a  suspended  order  of  removal,  ii.  325,  326. 

appeal  against,  if  under  20I.  ii.  387. 
quaere,  if  sessions  can  give  them  back,  if  order  quaihed 
on  appeal,  ii.  276.  n.  (i). 
COUNTERMAND, 

notice  of  appeal  in  rates,  ii.  433. 
removals,  ii.  433. 
COUNTERPART  of  a  deed,  when  evidence,  i.  540--544. 
COUNTY,  in  which  an  order  is  made, 

how  to  be  set  forth  in  an  order  of  filiation,  ii.  268. 
in  an  order  of  removal,  ii.  189. 
COURT  of  King's  Bench, 

will  determine  whether  absence  is  under  a  dispensatioij 

or  dissolution  of  servants  contract,  i.  344,  345. 
its  superintendancy  over  courts  of  criminal  jurisdiction, 

ii.  482.  489. 
jurisdiction  over  poor's  rates,  ii.  504. 

quash  if  principle  of  rating  unequal,  i.  208* 

when  not,  ii.  206. 
over  orders  of  bastardy,  ii.  282. 

enforce  by  attachment-  ii.  295. 

take  security  to  abide  a  new  order,  ii, 

295. 
quash  the  whole,  ii,  283. 

or  part,  ii.  283 — 295, 
toncluded  by  finding  of  justices,  when,  ii.  460.  462. 
of  removing  orders  into  B.  R.  ii.  482.     See  Case, 

quashing  or  affirming  them,  ii.  499. 
practice  as  to, 

filing  order,  ii.  499. 
setting  down  for  argument  ii.  500. 
dehvering  paper  books,  ii.  500. 
of  the  argument,  ii.  500. 
•onfine  their  opinion  to  what  appears  on  the  order,  ii» 
502 — 506. 

send  cafe  to  be  re-stated,  ii.  503. 

but  not  on  affidavits,  ii.  503 — 510. 
nor  a  general  order,  ii.  503. 
direct  particular  enquiries,  what,  ii.  503. 

COURT 
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COURT  of  King's  Bench, 

and  that  sessions  hear  evidence,  ii.  512. 
jurisdiction  over  rates,  ii.  505. 
.    ..  <!     win  not  decide  where  a  judge  of  assize  has  decided  be- 
fore, ii.  507. 

if  his  decision  finals  ii.  507. 
sending  a  case  to  be  re-stated,  ii.  508. 

grounds  for  remitting,  ii.  508. 
returning  it  back,  ii.  514. 
motion  to  quash  re-stated  order,  ii.  514. 
of  the  judgment,  ii.  515. 
,  quash  or  affirm,  when,  ii.  515,516. 

usual  form  of  these  rules,  ii.  515,  516,  517,  518.521. 
quash  an  extrajudicial  order,  ii.  520. 
not  one  made  without  jurisdiction,  ii.  520. 
quash  part,  affirm  the  remainder,  ii.  522. 
See  Certiorari,  Mandamus,  Order,  Poor  Rate,  &c. 
CROWN  Office, 

subpoena  issued  by,  ii.  442.  «•  (i). 
See  Certiorari. 
CROWN  Paper,  days  what/  ii.  500. 
CUSTOMS, 

to  elect  churchwardens,  i.  40. 
local,  how  proved,  i.  564. 

to  regulate  descent,  ii.  103.. 
CUSTOMARY   Hirings,  i.  320. 

See  Hiring  and  Service  ;  Settlement  by.       , 
DAIRY, 

renting  of,  gives  a  settlement,  in  what  cases,  ii.  10, 11. 

in  what  not,  ii.  10 — 17 — 28. 
renters  of,  not  rateable,  when,  i,  156.      ^ 
DAY, 

of  hiring  included  in  the  year,  i.  319 — 348. 
of  departure  included  in  the  service,  i.  349. 
fraction  of,  does  not  prevent  services  connecting,  i.  406. 
DEATH, 

of  party,  after  what  time  presumed,  ii.  102. 
seven  years,  iL  (2), 
DEED, 

execution' of,  proved,  i.  531. 
'     ^  DEED. 
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DEED, 

if  no  subscribing  witness,  1,531. 
if  two,  i.  532. 
proof  of  their  hand-writing,  when  sufficient,  i.  532. 
hand-writing,  how  proved,  i.  532. 
comparison  of  hands,  i.  533. 
sealing  and  dehvery,  how  proved,  i.  534, 

.    presumed,  when,  i.  534.  »•  (3). 
proof  of,  execution  unnecessary, 
if  deed  30  years^  old,  i- 530. 
formerly  if  produced  by  the  adversary,  i.  ^^^, 
but  it  must  be  proved,  i.  536. 
how  far  evidence, 

if  seal  torn  off,  i.  538. 
or  altered,  i.  539. 
or  cancelled,  i.  539. 
contents,  how  proved, 
if  lost,  i.  540. 

loss  must  be  first  proved,  i.  540. 
when  proved,  i.  542. 
.        not,  i.  .540—541. 
if  in  adversary's  keeping,  i.  538 — 544.. 
when  notices^q  produce  must  be' served,  i.  533—543, 
copy;  evidence  of  the  contents,  when,  i.  543.  \(X 

See  Copy,   .  Apprentice, 
parol  evidence  of,  when  it  may  be  given,  i.  544. 

stamped  when  presumed,  i.  544. 
to  explain  a  deed,  when  admissible,  i.  546 , 
latent  ambiguity,  i.  546. 
collateral  fact,  i.  547. 
further  agreement,  i.  547. 
further  consideration,  i.  547. 
fraud  in  executing,  i.  548. 
habendum  of,  not  to  controul  premises,  ii.  66. 
but  subsequent  uses  of  may,  ii.  66. 
money  consideration,  when  payment  of,  immaterial,  ii. 

66. 
«n  whom  proof  of,  lies,  i.  67, 

DEED; 
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DEED, 

parol    evidence  of,    when   admissible,   i.  545 — ^546— » 
548. 

when  not,  ii.  66.  n,  (i). 
See  Stamp  Duties. 
DEPUTY, 

•erving  an  office  by, 

gains   no   settlement  under  3   &  4  W.  III. 

i.  560. 
gains  one  for  a  certificate  man  under  9  &  10 
W.  III.  c.  II.  i,  561. 
DESCENT,  evidence  of,  ii.  102. 

See  Evidence. 
DESCRIPTION, 

See   Certiorari.  —  Misdescription.  —  Name.  — 
Order  of  Filiation.  —  Order  of  Removal. 
DESERTER, 

See  Hiring  and  Service.  —  Soldier. 
DISPENSATION,  with  service,  i.  342. 

implied  from  a  return  to  service,  i,  347,  &c. 

or  if  nothing  but  master's  consent  to  absence  appeari, 

i-  35S' 

See  Hiring  and  Service ;  settlement  by. 

DISSEISOR, 

rateable,  when,  i.  174. 
DISSENTERS, 

may  serve  parish  offices  by  deputy,  i.  48. 
ministers  of,  exempted  from  serving,  i.  48. 
DISSOLUTION  of  a  contract  of  hiring,  i.  368. 
express,  i.  368. 

implied  by  a  new  agreement  for  service,  i.  368. 
not  by  variation  in  service,  i.  369. 
nor  change  of  master,  i.  369. 

DISTRESS. 

for  a  poor's  rate, 

proceedings  in,  i.  221. 

demand  of  rate,  i.  221. 
iummons,  i.  223. 

nature  of,  i«  223. 

DISTRESS, 
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DISTRESS, 

service  of,  i.  223. 
party  not  appearing,  i.  225. 
causes  against  granting  the  warrant,  i.  325. 
warrant  granted,  when,  i.  227. 
form  of,  i.  227. 

may  be  for  two  rates,  i.  228. 
of  the  levy,  i.  228. 

time  of  sale,  i.  228. 
in  a  different  parish,  i.  229. 

county,  i.  229. 
goods  exempt  from  distress,  i.  231. 
wholly,  i.  231. 
partially,  i.  231. 
goods  not  privileged,  i.  232. 
of  a  second  distress,  i.  233. 
to  reimburse  a  parish  expences  when  an  order  or  removal 

is  suspended,  ii.  325. 
justices  of  another  county  must  back  it,  ii.  q2c. 
DISTRESS. 

See  Justices, 
DISTRESS,  to  compel  payment  of  costs,  ii.  477. 
^DISTRESS,  for  levying  penalties  from  parish  officers,  ii.  35^ 
370. 
must  levy  on  each  other,  ii.  371. 
DIVISIONS,  local,  for  maintaining  the  poor,  i.  7. 
parishes,  i.  8. 

inconvenience  of  being  confined  to,  i.  9, 
townships,  i,  9. 

though  extra-parochial,  i.  10. 
no  other  places,  i.  10. 
axe  as  separate  parishes  for  maintaining  their  poor,  i.  34. 
See  Incorporated  Districts,  Overseers,  &c. 
DIVISION, 

justices  of, 

need  not  be  to  appoint  overseers,  i,  49. 

nor  to  make  an  order  of  removal,  ii  iqt 
DIVORCE,  ^ 

proof  of,  i.  273—298. 

See  Marriage. 

DOW^R, 
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DOWER,  right  of, 

gives  no  settlement  to  second  husband,  i*  82* 
See  Quarantine* 
EASEMENT, 

not  rateable,  i.  79. 
ECCLESIASTICAL  Court, 
sentence  of,  i.  273. 

when  necessary  to  avoid  a  marriage,  i.  273. 
unnecessary,  i.  272 — 273. 
ELECTION  to  an  Office, 

to  confer  a  settlement,  i.  558* 
by  whom,  i.  556. 
must  be  legal,  i.  558 — 559. 

See  Office  ;  settlement  by. 
EMANCIPATION,  i.  277. 

by  gaining  a  settlement,  i.  277. 

by  marriage,  i.  278. 

by  separation,  i.  278 — 282. 

none  by   separation,    during  minority,   where,   i. 
278-283. 

by  carrying  on  trade,  i*  278. 
when  return  during  minority,  i.  278,279,  280. 
after  majority,  i.  282* 
father  acquires  settlement  while  son  a  minor, 
and  he  continues  separate  after  twenty-one, 
i.  282. 
though  child  under  another^s  controul,  i,  279. 
separation  which  don't  emancipate, 
occasional,  i.  284. 
imbecility,  i.  284—285. 
drummer  in  a  militia,  i.  281. 
effect  of,  upon  settlement  from  a  remote  ancestor, 

i.  285. 
effect  of,  upon  a  father's  settlement  by  hiring  and 
service,  i.  302. 
ENGINE. 

See  Machine. 
ERROR. 

See  Amendments, 

ESTATE, 
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ESTATE, 

settlement  by  estate,  what,  ii.  58. 
in  what  things,  ii.  58. 
in  corporeal  hereditaments,  ii.  58. 

must  issue  from  the  realty,  ii.  59. 
annuity  charged  on  personalty,  ii.  59, 
to  an  officiating  schoolmaster,  ii.  60. 
where  he  does  gain  one,  ii.  60.  n.  (i). 
kind  of  tenure,  ii.6o. 
duration  of  interest,  ii.  60. 
forty  days,  ii.  60. 
widow's  quarantine,  ii.  61—82. 
rightofdower,  ii.  61. 
guardian  in  socage,  ii.  81 — 91. 
tenant  at  will,  no  settlement,  ii.  61 . 
of  acquiring  an  estate, 
by  descent,  ii*  61. 
purchase,  ii.  62. 
under  9  Geo.  II.  c.  7.  i.  543. 
•bject  of  that  act,  ii.  62—63. 
cases  out  of,  ii.   62  —  63 . 
conveyance  to  a  daughter  and  her  husband,  ii.  64. 

a  son-in-law,  and  the  issue  of  the  marriage,  ii.  64. 
a  son,  in  consideration  of  affection,  &c.  ii.  64. 
consideration  mixed, 

affection  &  lol.  ii.  66, 
grant  of  a  new  lease  on  surrender  of  an  old,  ii,  67. 
by  devisee  to  children,  ii.  68. 
to  executors,  ii.  68 — 69. 
of  a  yearly  lease,  ii.  69. 
unnecessary  to  prove  the  will,  ii.  69. 
administrator  taking  letters  of  admmistration,  ij.  69. 
not  if  he  does  not«take  them  out,  ii.  60. 
or  if  taken  out  after  term  expires,  ii.  83. 
or  entitled  to  administration,  but  others  jointly  in- 
terested, ii.  85. 
sole  next  of  kin  does,  ii.  85. 
estate  by  marriage,  ii,  70. 
though  equitable,  ii.  81. 
YOL.ii.  0  o  ESTATE, 
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ESTATE, 

joint  purchasers  under  30I.  none,  ii.  71. 
when  husband  not  tenant  by  curtesy,  ii.  82. 
by  right  of  possession  gives  a  settlement,  ii.  71. 
thirty  years,  ii.  71. 
twenty  years,  ii.  72. 
less  than,  ii.  72. 
ESTATE,  settlement  by 

an  equitable  title  gives  a  settlement,  ii,  73,  74. 
mortgagor,  ii.  74. 
trust  disposition,  ii.  75,  76. 
"under  a  bond  for  quiet  enjoyment,  ii.  75. 
•choolmaster  endowed.     Cestui  qu£  trust,  ii.  77. 

cestui  que  trust,  by  devisee's  permission,  ii.  8i. 
by  a  legatee,  with  consent  of  co-legatees,  ii.  78. 

devisee  of  a  liberty  to  reside,  ii.  79. 
must  be  a  legal  or  equitable  interest,  ii.  81. 
fee  descending  to  wife  unreduced  into  possession,  ii.  82* 
mortgagor's  possession  to  overlook  repairs,  ii.  86. 
trust  disposition,  reserving  surplus,  ii.  87. 
under  5I.  to  wife's  use,  ii.  87. 
•state  must  b«  vested  in  possession,  ii.  88. 

tenant  in  reversion,  none,  ii.  88. 
though  defeasible,  sufficient,  ii.  89. 
continue  forty  days,  ii.  89. 
personal  occupancy  unnecessary,  ii.  89. 
infant  in  the  parish,  ii.  89. 
landlord  lodging  with  tenant,  ii,  $9. 
beneficial  interest  not  required, 

mortgagor  or  mortgagee  in  possession,  ii.  g9, 
trustee,  ii.  90. 
number  of  tenants  immaterial,  ii.  90. 
or  receipt  of  parish  relief,  ii.  92. 
estate  purchased  under  9  Geo.  I.  c.  7.  ii.  92. 
ESTATE,  settlement  by  purchase  of, 

meaning  o^ purchase  in  the  act,  ii.  63.  92. 
monied  consideration  under  30/.  ii.  62— 63— 93. 
though  partly  annual,  ii.  92. 

grant  reserving  quit -rent,  ii.  93. 
kssee  paying  2/.  a/,  ii-  94- 

ESTATE, 
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ESTATE, 

act  extends  only  to  first  acquirer,  ii.  ^3 . 

purchase  by  husband  under  30I.  settled  on  wife,  ii.  87. 

joint  purchasers  under  30I.  ii.  71. 
to  what  estate  the  act  extends,  ii.  92. 
encrease  of  value  after  purchase,  ii.  94. 

consequence  of  re-purchase,  ii.  94. 
a  new  lease  for  a  money  consideration,  ii.  94. 

of  a  copyhold,  where  30I.  includes  court  fees,  ii. 

PS- 
purchaser  may  borrow  the  money,  ii.  95, 96. 

must  pay  it  bondjidey  ii.    ih. 

purchase  subject  to  a  mortgage,  ii.  98. 

ESTATE,  lettlement  by, 

of  the  residence,  ii.  99. 

forty  day*  in  the  parish,  ii.  99. 

need  not  be  successive,  ii.  99.  , 

nor  on  the  estate,  ii.  100. 

of  the  proofs  necessary,  ii.  loi . 

title  to,  ii.  loi. 

not  determined  on  an  order  of  removal,  ii.  71. 

conveyance  of,  when  presumed,  ii.  73. 

equitable  gives  a  settlement,  ii.  74. 

EVIDENCE, 

of  the  parents  to  bastardize  their  issue,  i.  297. 

of  the  mother,  i.  298.  ii.  262.  264,  265. 

party  estopped  from  giving,  when,  i.  460. 

parol  of  deed's  contents,  i.  444. 

inadmissible  to  contradict  written  agreement,  x.^ifi, 

explain  patent  ambiguity,  i.  546. 

admissible  to  explain  latent  ambiguity,  i.  546. 

admissible  of  a  fact  collateral,  i.  547. 

of  a  further  agreement,  i.  547. 

of  an  additional  consideration,  i.  548. 

not  against  the  consideration  stated,  ii.  66.  n\l\.^ 

to  shew  fraud  in  executing  it,  i.  548. 

general  rules  respecting,  i.  549,  550. 

of  being  placed  in  an  office,  i. 

of  local  customs,  i. 

of  written  instruments,  i.  530,  &c. 

00^  EVIDENCE, 
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EVIDENCE, 

See  Deed. 

of  public  documents,  i. 
"    of  title  to  an  estate  in  fee,  ii,  loi. 
by  descent,  ii.  102. 
of  pedigree,  hearsay,  ii.  T02. 
to  an  estate  tall,  ii.  102. 
by  copy  of  court  roll,  ii.  102- 
customs  to  regulate  descent,  ii.  103. 
taken  strictly,  ii.  103. 
of  title  by  will,  ii.   103. 
to  freeholds,  ii.  103. 
leaseholds,  ii.  103. 
of  title  by  administration,  ii.   104. 
not  so  strict  in  settlements  as  ejectments,  i.  105.  ' 
to  avoid  a  certificate,  ii.  170.  172. 

to  remove  a  pauper,  ii.  181,  182,   183. 
warrant' an  order  of  filiation,  ii.  261. 
when  viva  voce,  ii.  261. 
mother's  testimony  sufficient,  ii.  262. 
if  a  married  woman,  ii.  264,  265. 
mother's  examination,  ii.  262. 
to  what  confined  on  hearing  appeals  against  removals, 
ii.  293. 
EVIDENCE  of  settlement, 

by. acknowledgment,  ii.   118,  &c. 
apprenticeship,  i.  530. 
birth  of  legitimate  children,  i.  286. 

illegitimate  children,  i.  292. 
estate,  ii.  ioi. 
hiring  and  service,  i.  432. 
marriage,  i.  260. 
office,  i.  563. 
taxes,  ii.  1 16. 

tenement  of  loh  a-year  value,  ii.  57. 
See  Register,  Witness,  &c. 

EVIDENCE,      ' 

to  rate  personal  property,  i.  176.  193. 

EVIL  Fame, 

persons  of,  deemed  actually  chargeable,  ii.  174. 
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EXAMINATION  by  justices, 

for  ah  order  of  filiation  must  be  before  two,  ii.  266. 

presence  of  reputed  father  during  woman's  exami- 
nation unnecessary,  ii.  266. 
for  an  order  of  removal  before  two  juftices,  ii.  182. 
before  justices  who  do  not  remove,  ii.   182. 
evidence,  when,  i.  444,  445. 
EXAMINATION  of  a  pauper, 

no  evidence  of  his  settlement,  i.  444. 

except  under  mutiny  act,  i.  444,  445. 
EXCEPTIONS  of  Time  in  contract  of  service,  effect  of,  i. 
335»  &c. 

of  apprenticeship,  i.  506. 
EXECUTORS, 

rate  demanded  from,  previous  to  a  distress,  i.  221. 
not  obliged  to  keep  testator's  apprentice,  i.  498.  ii. 

3'6- 

may  consent  to  service  under  indentures,  1.  507. 
not  of  parish  apprentice,  in  what  cases,  i.  507. 
gains  a  settlement  when,  ii.  68,  &c. 
See  Estate,  Settlement  by.  Evidence,  Probate,  Will. 
EXEMPTION, 

property  exempted  from  poor's  rate  by  statutes,  i.  136. 
for  rent  of  beneficial  occupation,  i.   82.  158, 
159.  162.  179. 

See  Poor's  Rate.  ' 

EXTRAPAROCHIAL  Places, 

when  overseers  appointed  for,  i.  10. 
when  not,  i.   10,  11.  14. 
may  be  rated  in  aid,  i.  211. 

no  settlement  gained  in,  i.  419. 
but  hiring  may  be  there,  i.  419. 
no  removal  to  or  from,  ii.  179.  1S6. 
See  Township. 
FACTS, 

•tated  how,  ii-  459- 

See  Case,  Special. 
FAIR, 

profits  of,  not  rateable,  i.  79. 

003  FAMILY, 
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FAMILY,  a  too  general  description,  ii.  196. 
See  Order  of  Removal. 

FARMER, 

not  rateable  for  his  stock  on  farm,  i.  78 — 179- 
if  fed  on  its  produce,  1-79. 
rateable,  if  not,  i.  80. 
for  entire  profit  of  bis  farm,  i.  155.  180^ 
FARM,  tin, 

rateable,  i.  84. 
FATHER, 

of  a  bastard,  how  proceeded  against,  ii.  256. 
chargeable  and  removeable,  when,  ii.  194. 
See  Bastard,  Order  of  Filiation,  Emancipation,  Evidence. 
FEE  of  an  Apprentice, 

restored,  when,  i-  97. 
FELONY. 

See  Attainder. 
FILIATION. 

See  Order  of  Filiation. 
FISH, 

tithe  of,  rateable,  i.  126—145. 
FISHERY, 

incorporeal,  right  to,  not  rateable,  i.  81. 
FLEET-PRISON, 

prisoners  in,  not  rateable  for  their  rooms,  i.  15^, 
warden  of,  rateable,  i.  154. 

settlement  gained   within   the   rules  of,  ii.  134.     See 
ii.  S5- 
FOREIGNERS, 

irremoveable,  in  what  cases,  ii.  180. 
may  gain  a  settlement,  ii.  134. 

wife  retains  her  maiden  settlement,  i.  258. 
children  follow  mother's  settlement,  i.  27J^^ 
FOSSILS, 

rateable,  i.  129. 
FOUNDLING  Hospital, 

bastard  born  in,  settled  with  the  mother,  i.  290. 
servant  in,  gains  no  settlement,  i,  432. 
FRANCHISE, 

person  removeable  from,  ii.  143. 
16  FRAUD, 
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FRAUD, 

in  appointing  overseers  on  Sunday,  i.  5 1 . 

never  presumed ,  ii .  46 1 . 

must  be  found  in  a  special  case,  ii.  461. 

how  far  cognizable  at  sessions,  ii.  461. 

B.  R.  bound  by  the  finding  of,  when,  ii.  461 . 

may  determine  that  no  fraud,  ii.  462. 
prevents  a  settlement,  i.  257. 

by  estate,  when  possession  fraudulent,  ii.  41 . 

relief,  after  purchase,  not  decisive  of  fraud, 
ii,  91. 
or  taking  a  tenement,  ii.  42. 
or  bastard's  birth,  i.  289. 

not  by  marriage,  i.  259.  n.  (7).  257.  n.  (i). 
in  a  certificate,  ii.  123. 
See  Deed. 
FUNDS. 

See  Money-stock. 
FURNITURE, 

of  a  house  not  rateable,  78.  «.  (i).  176. 
GAOL, 

bastard  born  in,  settled  in  maternal  parish,  i.  290. 
GATE-KEEPER. 

See  Turnpike  Road. 
GENERAL  Hiring,  i.  323. 

See  Hiring  and  Service,  Settlement  by. 
GOODS, 

privileged  from  distress,  when,  i.  231. 
GUARDIAN  in  Socage,  ii.  79. 

See  Estate,  Settlement  by. 
HABEAS-CORPUS, 

to  remove  one  committed  under  an  order  of  filiation,  ii, 

282. 
to  restore  a  child  to  its  mother,  when,  ii.  301. 
HAMLET, 

overseers  appointed  for,  i.  10,  II. 

See  Division,  Township* 
HAND-WRITING, 

proof  of,  when  sufficient,  i. 
howproved,i.  532,533. 

004  HEARSAY 
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HEARSAY, 

when  evidence,  i.  287 — 298.  ii.  loi. 
to  prove  a  pedigree,  ii.  10 1. 
when  not,  i.  292.  443. 
to  prove  a  birth  settlement,  i.  292* 
what  not  in  an  order  of  removal,  ii.  182.  '' 

HERBAGE  and  Pannage, 
nature  of,  i.  77. 
not  rateable,  when,  i,  79. 
HERDSMAN, 

gains  a  settlement,  when,  ii.  56. 
HEREDITAMENT  Incorporeal, 
when  rateable,  i.  81 — 90. 
if  possessor  resides  rateable  to  poor,  &c.  i.  90. 
otherwise  not,  i.  8 1 . 

and  see  i.  72.  &  seq. 
HIRING  and  Service,  Settlement  by, 
statutes  respecting,  i.  299. 

division  of  subject,  i.  301. 
who  may  gain  one,  i.  299. 

unmarried  persons,  i.  301. 
exceptions,  i.  302. 
without  emancipated  children,  i.  302. 
of  emancipation  as  referred  to  the  hiring,  i,  302. 
parties  to  the  contract,  i.  303. 

must  be  capable  of  contracting,  i.  303, 
deserter  cannot,  i.  303. 
nor  apprentice,  i.  303 . 
their  relationship  immaterial,  i.  304. 
nature  of  service,  i.  304. 
kind  of  wages,  i.  305. 
times  of  payment,  i6. 
alterations  in,  during  the  contract,  i.  305. 
rules  respecting  contract,  i.  305. 
jBUst  be  a  contract,  i.  305. 
express  or  implied,  i.  306. 
explained  by  parties  conduct,  i.  306. 
evidence  of  an  implied  contract,  i.  307. 

may  be  rebutted,  i.  308. 
i.nstances  where  none  implied,  i.  308- 
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HIRING  and  Service,  Settlement  by. 

foot-boy  living  with  his  master's  barber,  i.  308. 
boy  taken  out  of  charity,  i.  308. 
helper  to  a  waiter,  i.  309. 
effect  of  previous  situation  on,  i.  310. 

negro  slaves  serving  in  England,  i.  310. 
villein,  i.  310.  n. 

girl  with  her  relation,  i-  310. 
pauper  let  out  by  his  parish,  i.  311. 

allotted  without  his  consent,  i.  312. 
otherwise  if  he  consents,  i.  312. 
must  be  a  contract  of  service,  i.  313. 

not  to  serve  as  an  apprentice,  i.  314. 
instances,  ilf. 
invalid  don't  vitiate  previous  contract  of  seryicei   i.    ,  ' 

314' «• 

See  Contract. 
one  entire  prospective  contract  for  a  whole  year's  ser- 
vice, 1.315—318. 

time  of  making  it  material,  1-315. 
when  it  begins,  i.  316. 

successive  hirings  for  less  than  year,  bad,  i.  317. 
successive  half  years,  i.  317. 
though  the  custom  of  the  country,  i.  317. 
or  done  to  defeat  a  settlement,  1319. 
customary  hirings,  quaere,  of,  i.  318 — 320. 

good,  if  for  365  days,  i.  321. 
must  be  prospective,  i.  32 1 .  * 

retrospective  hirings,  i.  321. 
conditional  hirings,  i.  322. 

to  leave  within  the  year,  if  parties  like,  i.  322. 
gives  a  settlement,  i.  322. 

though  inserted  to  avoid  it,  ih. 
general  hirings,  i.  323. 
when  implied,  323. 
indefinite  hiring,  i.  324.. 
after  one  for  less  than  a  year,  1-325. 
servant  quitting  within  the  year,  i.  325. 
special  hirings,  i.325. 

kinds  of,  i.  327. 

HIRING 


570  INDEX. 

HIRING  and  Service,  Settlement  by. 
how  inferred,  i.  326. 
circumstances  which  infer  a  yearly  hiring,  i.  326. 
contradictory,  how  interpreted,  i.  326. 
by  parties  acts,  i.  328. 
fpecial  hirings  receiving  wages,  periodically,    i.  328, 

329*  330. 

inference  of,  how  controlled,  i.  331. 
hirings  with  warnings,  i.  331 . 
time  of  payment  and  warning  differing,  i.  332. 

warning  coupled  with  circumstances,  i.  334. 
presumption  of  yearly  hiring,  negatived  by  other 

circumstances,  i.  334. 
raising  wages  within  the  year,  i.  334, 
receipt  of,  for  a  less  time  on  quitting,  i.  335. 
exceptions  of  time  in  the  contract,  i.  335. 

seasons  which  the  law  would  except,  i.  336. 
particular  hours  of  the  day,  i.  337—341. 

though  servant  has  worked  during,  i.  337. 
agreement  to  deduct  wages  for  loss  of  time,  i.  338. 
exceptions  of  days  at  certain  seasons,  i.  339. 
with  liberty  to  substitute  another,  i.  340. 
servant  in  the  militia,  i.  339. 
bleacher  working,  stipulated  task,  i.  341. 
distinction  between  an  exception  and  a  dispensation, 
i.340. 
of  the  year's  service,  i.  341. 
365  days,  i.  341. 
actual  service,  i.  34i« 
constructive  service,  i.  342* 
dispensation  with,  i.  342. 
in  law,  i.  342. 
by  consent,  i.  343. 
express,  i.  343. 
implied,  i.  343. 
dissolution  of,  i.  343. 
by  consent,  i.  343. 
order  of  magistrates,  i.  344. 
distinction  between  and  a  dispensation,  i.  345. 
absence  from  service,  i.  344. 
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HIRING  and  Service,  Settlement  by. 
under  a  dispensation,  i.  344. 

a  dissolution,!.  344. 

without  consent,  i.  344. 
it  is  a  question  of  fact,  i.  344. 

in  the  beginning  of  the  year,  i.  345 — 347. 

348. 
absence  in  the  middle,  i.  348. 
end  of  the  year,  i.  345 — 353. 

for  last  day  immaterial,  i.  349 — 350. 
dispensation  implied  from  a  return  to  service, 

i-  347- 
if  nothing  but  the  master's  consent  appears  in 

the  case,  i.  353. 
length  of  absence  immaterial,  i.  349. 

thirteen  weeks,  i.  349. 
putting  another  in  the  place,  i.  340 — 350. 
making  compensation,  i.  351. 
serving  another,  i.  352. 
with  express  consent,  i.  353. 
on  master's  account  and  request,  i.  355,  356. 
from  master's  inability  to  keep  a  servant,  i.  359. 
his  bankruptcy,  i.  359. 
information  against,  i- 359. 
absence  by  sickness,  i.  360. 

distinction  respecting,  i.  361, 
to  look  for  a  service,  i.  361 . 
master  preventing  the  service,  i.  362,  363. 
by  consent,  to  avoid  a  settlement,  i.  366,  367. 
service  by  operation  of  law,  i-  357  >  358. 
at  lawful  times,  i.  358. 
according  to  custom  of  the  country,  i.  341.  358. 
dissolutions,  i.  368. 
express,  i.  368. 
implied,  i.  368. 

from  new  agreement,  i.  368. 
not  from  alterations  in  contract,  i.  369. 
inferred,  though  a  return  to  the  service,  i.  370. 
quitting  upon  warning,  i.  372. 
at  the  master's  request,  i.  370. 373 .  «.  (2  ) 

HIRING 


572  INDEX. 

HIRING  and  Service,  Settlement  by. 

and  accommodation,  i.  375. 
insisted  upon  by  master,  consented  to  by  servant, 
i.  376. 

in  cickness,  i.  377 — 379. 
to  be  married,  i.  380. 
look  for  a  service,  i.  380. 
in  the  militia,  i.  383. 
by  a  magistrate,  i.  384. 

by  agreement  before,  i.  384.  387. 
servant  going  into  new  service,  i.  386^ 
by  an  order  of  removal,  i.  387. 
grounds  for  distinguishing  between   dispensation 
and  dissolution,  i.  381,382. 
imperfect  service,  i.  389. 

of  covenant  service,  i.  389. 
caused  by  the  master,  i.  390. 
servant's  immorality,  i.  391 — 394. 

hired  after  offence  committed,  i.  393. 
caused  by  servant,  i.  390—397. 
master's  ill  usage,  i-  397,  398. 

dissolution  inferred  from  absence  on  these  ac- 
counts, i.  398. 
servant's  confinement  on  a  charge  of  bastardy,  i. 

394- 
connecting  service,  i.399. 
reason  for,  i.  400. 
under  implied  contracts,  i.  407. 
service  need  not  be  under  yearly  hiring,  i.  399- 
time  and  nature  of  service  immaterial,  i.  401. 
query,  whether  by  minor  service  subse- 
quent to  yearly  hiring,  i.  401. 
rules  for  connecting  services,  i.  404. 
must  form  an  entire  year,  i.  404. 
intermission  of  a  day  prevents  it,  i.  405. 
fraction  of  a  day  not,  i.  405,  406. 
contain  no  exemption,  i.  408. 
hiring  to  burl  cloth,  i,  408. 
contract  silent  as  to  Sunday,  i.  408. 
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HIRING  and  Service,  Settlement  by. 

same    principle   as  in  dispensations,    i. 
409. 
servant  unmarried,  i.  410. 

before  second  hiring,  i.  410,  411. 
less  than  40  days  of  service,  1.412. 
what  service  under  yearly  hiring  necessary,  i.  413. 
constructive  service  sufficient,  i.  415. 
lervice  writh  different  masters,  i.  415. 
an  executor,  i.  415. 
assignee  of  a  farm,  i.  416. 
other  cases,  i.  416. 
of  the  residence  necessary,  i.  418. 
forty  days,  i.  41S. 

how  reckoned,  i.  421 — 429. 
how  reckoned,  if  service  in  different  places,  i.  421. 
in  what  place,  i.  419. 
different  parishes,  i.  420. 
where  no  settlement  can  be  gained,  i.  42 1 . 
service  and  residence  in  distinct  parishes,  i.  422 . 
servants'  conduct  during,  immaterial,  i.  426. 
must  be  partly  under  a  yearly  contract,  i.  425. 
and  within  a  year,  i.  429. 

in  sickness,  424. 
gained  in  parish  A.  but  not  in  B.  under  same  hiring, 

i.  426. 
under  disabilities,  i.  428. 

distinct  yearly  hirings,  i.  42^  —  430. 
a  certificate,  i.  432. 
with  a  certificated  person,  i.  432. 
member  of  a  benefit  society,  i.  432. 
in  Foundling  hospital,  i.  432, 
Magdalen  hospital,  i.  432. 
proofs,  i.  432. 

of  the  hiring,  i.  433. 

by  implication,  i.  433. 
presumption  of,  rebutted,  how,  i.  434. 
of  the  year's  service, 
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HIRING  and  Service,  Settlement  by. 

when  inferred,  i.  435. 
of  the  residence,  i.  435. 
HOG-RINGER  may  gain  a  settlement,  i.  582. 
HOSPITAL  Lands  rateable,  i.  160-162. 

See  Charity,  Corporations,  Poor'i  Rate* 
HOUSES  rateable,  i.  71. 

when  upon  an  unequal  principle,  i,  199. 

turned  into  a  shop,  i.  196. 
occupied,  when,  for  rating,  i.  148. 
occupiers  rateable  only  for  the  time  they  occupy,  i.  61. 
if  divided  into  tenements  to  be  rated  separately* 

i.  152. 
if  into  lodgings,  owner  rateable,  i.  152. 

See  Conventicle.  —  Charity.  —  Poor'f  Rate,  &c, 
HOUSEHOLDER, 

See  Overseer. 
HUNDRED, 

See  Rate  in  Aid. 
HUSBAND, 

not  bound  to  maintain  his  wife's  relations,  ii.  232. 

although  he  acquires  an  estate  with  her,  ii.  232. 
removal  of  a  woman  as  hit  wife  or  widow  conclusive  of 

his  settlement,  i.  270.  ii.  127. 
impotence,  if  proved,  i.  296. 

See  Access — Bastard — Certificate  —  Married 
Woman  —  Settlement  by  Marriage  —  by 
Estate. 
IDIOT, 

marriage  of,  void,  i.  272. 
apprentice  discharged,  i.  496. 
JEWS,  marriage  of,  i.  262. 

divorce  of,  abroad,  how  proved,  i.  298. 
maintenance  of  their  protestant  children,  ii.  229. 
ILLEGITIMACY, 

See  Bastards. 
IMPROVEMENTS  rateable,  i.  197. 
INCORPORATED  Districts,  ii.  320. 

See  22  Geo.  IIL  c.  85.    3^  Geo.  III.  c.  35. 
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f       INCORPORATED, 

36  Geo.  III.  c.  lo.     41  Geo.   III.  c.  9. 
52  Geo.  III.  c.  25. 

Appendix.  *    > 

INCORPOREAL  tenements, 
defined,  i.  78.  (2). 
INDEMNITY. 

Seej  Bastards. 
INDENTURES,  parish, 

assent  of  justices  to,  how  proved,  i.  452^536 
See  Apprentice. 
INDICTMENT, 

against  persons  refusing  the  office  of  overseer,  i.  36. 
against  parish  officers  for  not  accounting,  ii.  354 — 373. 
for  not  providing  for,  or  misusing  the  poor,  ii.  373, 
not  receiving  them,  &c.  ii.  373. 

conspiring  to  burthen  another  parish,  ii.  372, 
disobeying  an  order  of  maintenance,  ii.  1 1 1 . 
returning  after  being  removed,  ii.  234. 
non-payment  of  costs,  ii.  478. 
B.  R.  will  not  quash  an  indictment  for  a  serious  oflFence, 

"•  374' 
INFANT. 

may  reside  with  its  mother  for  nurture  till  seven  years 

old,  ii.  141—303—324. 
bastard  maintained  by  the  parish,  ii.  303. 

See  Bastard, 
pauper  may  bind  himself  without  magistrate's  assent, 

i.  452. 
his  indentures  not  cancelled  by  his  sole  conseat^  i.  498. 
marriage  of,  261—264. 

See  Marriage. 
INFORMATION,  criminal, 

form  of  moving  for,  ii.  374. 

granted  only  in  extraordinary  cases,  ii.  375. 

instances,  ii.  375. 
court  looks  to  party's  motive,  ii.  375. 
rule  Qot  to  grant  it  for  conspiring  to  have  a  pauper 
married  to  discharge  the  parish^  ii.  375. 
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INFORMATION  quo  warranto,  ' 

lies  Hot  for  the  office  of  churchwarden,  ii,  375. 
INHABITANT, 

definition  of,  i.68.  (i). 
liable  to  rate,  how,  i.  67.  et  scq. 
INROLLMENT  of  indentures, 

want  of,  prevents  not  a  settlement,  i.  454. 

See  Apprenticeship,  Settlement  by. 
INTENDED, 

what  shall  be,  ii.  503. 
'  See  Orders. 

JOINT  Purchaser  of  an  Estate,  ii.  71 . 
occupier  of  an  estate,  ii.  91. 

of  a  tenement,  ii.  30 — 40—45. 
See  Occupation,  Joint. 
IRREMOVEABLE  Persons,  ii.  158. 
.  From  connection,  ii.  139. 

husband  and  wife,  ii.  139. 

unless  separate,  ii.  139.  * 
otherwise  not,  ib, 

though  husband  no  settlement,  ii.  140. 
except  by  consent,  ib. 
nurse  children,  ii.  141. 
master  and  apprentice,  ib,  &  n.  (5)  &  (6). 
servant,  ii.  142. 

not  if  settled  there, /3. 
want  of  jurisdiction, 

residents  on  their  own  estate,  ih, 
though  husband  elsewhere,  ii.  143. 
seems  from  a  franchise,  ii.  143. 
persons  in  extraparochial  place,  ii.  143. 
without  settlement,  ii.  144. 
casual  poor  from  accident,  ii.  ib. 
secus  if  from  begging,  ii.  145. 
by  certificate,  ii.  146. 

See  Certificate. 
un(ier35  Geo.  III.  c.  131.  ii.  174. 
all,  until  chargeable,  ii.  175. 
iflikelytobe80,ii.  178. 

IRREMOVE. 
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IRREMOVEABLE, 

exceptions,  ii.  175. 
residents  under  a  certificate,  ii.  175. 
convicts  of  larceny  or  felony,  ii.  175". 
rogues  and  vagabonds,  ib. 
reputed  thieves,  ib, 
pregnant  single  women,  when,  ib. 
when  not,  ii.  178. 
pregnant    married  women,  ib. 
families  of  militia-men,  &c.  ii.  201. 

See  Chargeable,  Removal,  App.  and  the  dif- 
ferent heads   respecting   Settlements    by 
Estate,  &c. 
JUDGMENT,  by  the  sessions,  ii.  445. 
manner  of,  ib. 
act  of  the  court,  ii.  446. 
form  of,  ii.  465. 

must  state  their  authority,  ii.  465. 
adjournments,  when,  ii.  466. 
made  on  appeal,  ii.  316. 
should  refer  to  the  order,  or  rate,  ii.  468. 

but  not  time  of  removal,  ii.  469. 
whether  on  form  or  merits,  ii.  469. 
on  order  of  removal,  how  framed,  ii.  469. 

allowing  appeal  don'tquash  the  order,  ii.  47c. 
grounds  of  adjudication,  when  stated,  ii.  470. 
on  rates,  ii.  47 1  • 

direct  rate  not  to  be  paid,  ib, 

or  to  be  repaid,  ib, 
must  not  be  conditional,  ii.  472. 
See  Order,  &c. 
JUDGMENT  by  the  court  of  King's  Bench,  ii.  315, 
their  jurisdiction  over  orders  of  removal,  ii.  315. 
where  more  than  one,  ii.  515. 
how  limited,  ii.  516. 
form  of  the  rule  for,  &c.  ii  516. 

confined  to  terms  of  original  rule,  ii.  516. 
See  Court  of  King's  Bench. 

YOL.II.  P  P  JUDI- 
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JUDICI A  L  Acts  of  magistrates,  what, 

See  Apprentices,  Parish. — Ministerial  Acts. 
Order  of  Filiation. — Removal  of  the  Poor. 
JURISDICTION, 

of  sessions  must  be  set  forth  in  their  order  upon  an  ap- 
peal, ii.  465. 

See  Orders,  Justices,  Sessions. 
JUSTICES, 

of  divisions. 

See  Division, 
of  quorum. 

See  Quorum, 
jurisdiction  in  their  own  parish,  i.  222. 

resident  in  an  adjoining  county,  i.  223. 
power  of,  discretionary,  in  granting   distress   warrants, 

i.  224. 
answerable  for  illegal  warrants,  i.  224. 

not  so  for  illegal  conduct  in  distraining,  i.  228. 
nor  granting  a  warrant  to  distrain  for  a  rate 
without  notice  in  writing,  i.  235. 
KING'S  BENCH. 

See  Court  of  King's  Bench. 
LABOUR, 

profits  of,  not  rateable,  i.  192,  194. 

unless  accumulated  produce,  i.  145. 
LAND, 

how  rateable,  i.  71. 
profits  of,  i.  72. 
artificial  profits,  i.  73. 
towing  path,  i.  73. 
dock,  i.  73. 
several  fishery,  i-  73. 
lock  and  tunnel  of  canal,  i.  74. 
lot  and  cope,  ib. 
farm  tin,  i.  84. 

common  right  annexed  to,  i.  75- 
way  leave,  i .  75 . 
weighing  engine,  i.  75. 
carding  machine,  i .  75 . 
malt  miU,  i.77. 

LAND, 
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LAND, 

rents  of,  i.  82. 

when  not,  i.  86. 
stock  of,  when  rateable,  i.  179,  180. 

when  not,  i.  80. 
principle  of  rating,  i.  195,  196.  207. 
modes  of  rating,  i.  195.  197.  207. 

with  reference  to  houses,  i.  195 — 197* 
improvements  of,  rateable,  i.  197. 
value,  how  ascertained,  i.  201. 
pleasure  grounds,  i.  204. 
uncertain  profits  of,  i.  204. 
who  rated  for,  i.  154,  &c.  180. 
LANDLORD, 

where  rated,  ii.  iii. 

See  Taxes ;   Settlement  by. 
LAND  Sale  Colliery, 

renting  gives  a  settlement,  ii.  48. 
value  of,  how  estimated,  ii.  31. 

LARCENY. 

See  Chargeable.     Felony. 

LEAD  Mines, 

not  rateable,  i.  128. 

duties  from,  rateable,  i.  83,  84. 
tolls  from,  rateable,  i.  83. 
landlord  of,  not  rateable  for  rent,  i.  $6. 
See  Mines. 
LICENCE, 

marriage  by,  i.  261. 
fpecial,  ib. 

duty  upon,  ih.  n.  (3) 
LIME  Works, 

rateable,  i.  129. 
LODGER, 

not  rateable  for  his  dwelling,  i.  152. 

settlement  gained  by,   ii.  8.  42.  / 

LONDON, 

See  Alderman,  Physicians,  &c. 

LOT  AND  COPE, 

of  tin  mines  rateable,  i.  83. 
calamine  rateable,  i.  85. 

P  p  2  LUNATICK. 
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LUNATICK, 

See  Marriage,  &c. 
MACHINE, 

profits  of,  rateable,  i-  75. 

contract  to  use  gives  no  settlement,  ii.  20,  Sec. 

See  Tenement,  settlement  by  taking  of. 
MAIDEN  Settlement, 
removal  to. 

See  Settlement  by  Marriage. 
MAINTENANCE  of  the  Poor,  ii.228. 
how,  previous  to  43  Eliz.,  i.  2. 
by  relations,  ii.  228. 

under  what  statutes,  ii.  228. 
by  what  sessions  ordered,  ii.  229. 

may  order  money  to  be  paid  to  another  county,    ii. 

230. 
their  authority  original,  ii.  231 . 
not  to  be  delegated,  ib. 
relations  chargeable,  ii.  23  1 . 
form  of  the  order,  ii.  233. 

may  be  retrospective,  ii.  234. 
include  several  relations,  quaere,  ii.  234. 
punishment  for  disobeying,  ii.  234. 
penalty,  ii.  234. 
indictment,  iL 
remedy  against,  if  illegal,  ii.  235. 
by  parents, 

statutes  concerning,  ii.  236. 
deserting  their  families,  ii.  237. 

justices  may  seize  part  of  their  property,  ii. 

237- 

form  of  the  order,  ii.  137. 
retrospective,  ii.  238. 
tenant    of  lands    may   dispute    its 
legality,  ii.  239. 
neglecting  to  work,  ii.  242. 
exceptions,  ii.  242. 
See  Vagrant,  &c. 
of  bastards, 

how  specified  in  the  order,  ii.273. 

MAIN- 
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MAINTENANCE, 

money  paid,  when,  ii.  274. 
maintenance  reasonable,  ii.  275. 
continues  only  while  bastard  chargeable,  ii.  275. 
till  child  attains  ten  years  of  age,  good,  ii.  276. 
fourteen  years,  bad,  ib. 
cannot  order  gross  sum  to  bind  child  apprentice,  ib. 
nor  father  to  give  security,  ib. 
of  apprentices. 

See  Apprentices,  &c. 
of  parish  poor, 

statutes  concerning,  ii.  320. 
order  for,  ii.  320. 

by  one  justice,  ii.321. 

his  jurisdiction,  ii.321. 
when  bad,  ii.  322. 

form  of  the  order,  ii.  322. 
only  for  resident  poor,  ii.  324. 
cannot  order  officers  to  relieve  in  another 
parish,  ii.  324. 
except  child  residing  with  its  mother,  ii.  324. 

extends  only  to  those  asking  relief,  ii.  329. 
order  of  removal  suspended,  ii.  325. 

power  of  justices  making  the  order,  ii.  325, 
326. 

of  others,  ii.  325. 

backing  it  into  another  county,  ii,  327. 
payment,  how  enforced,  ii.  328. 
weekly  relief,  when  due,  ii.  329. 
no  appeal  against  this  order,  ii.  329. 
in  houses  of  industry,  ii.  330. 
workhouses,  ii.  330,  &c. 
justices  power,  how  far  discretionary,  ii.  329- 
families  of  militiamen,  ii.  335 — 339. 
casual  poor,  ii.  340. 
awarded  by  the  sessions  on  appeal,  ii.  476. 

not  to  abide  event  of  another  appeal,  ii.476. 
remedy  to  compel  justices  to  award,  ii.  477. 
ordered  by  consent  in  B.  R.  on  adjourning  case,  ii.  525. 
p  p  3  MAIN- 
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MAINTENANCE, 

but  no  power  to  give  it  between  judgment  in  ses- 
sions and  that  in  B.  R.»  ii>  526. 
MANDAMUS, 

to  chuse  churchwardens,  i.  42. 
to  swear  them  in,  i.  42. 
MANDAMUS  to  justices, 

to  appoint  overseers,  i- 36. 
grounds  for,  i.  36. 
at  what  time,  i.  44. 
remedy  for  false  return  to,  i.  37. 
to  allow  a  rate,  i.58. 
a  rate  in  aid,  i.  219. 
return  to,  &c.,  i.  220. 
to  assess  personal  property,  i.  I44t 
to  grant  a  warrant  to  levy  a  rate,  i.  223. 

swear  an  overseer  to  his  accounts,  ii.  351,  352. 
enforce  payment  of  the  balance,  ii.  357. 
MANDAMUS,  to  justices, 

to  return  an  order,  or  conviction,   to  sessions,  ii.  492, 

«.(2) 

MANDAMUS  to  sessions, 

to  enter  and  hear  an  appeal,  ii.  402. 
form  of  moving  for,  ii.  413. 
shewing  cause  against,  ii.  414. 
costs  upon,  ii.  414. 
to  hear  evidence  upon  an  appeal,  ii.  444. 
to  allow  costs  upon,  ii.  477. 
MANDAMUS  to  overseers, 

to  deliver  parochial  documents  to  their  successors,  ii.  359* 
make  a  rate,  i.58. 
MANOR, 

lord  of,  not  rateable  for,  i.  81. 
MANUFACTORIES, 

See  Poor's  Rate.  —  Stock  in  Trade  — Estate, 
Settlement  by. 
MARRIAGE, 

of  minors,  i.  261. 

by  banns,  i.  261,  267. 

MAR. 
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MARRIAGE, 

Sec  Banns, 
licence,  i.  261. 
in  Scotland,  i.  266. 
abroad,  evidence  of,  i.  267. 
effect  of,  on  a  settlement  by  hiring,  i.  301 . 

by  apprenticeship,  i.  446, 

MARRIAGE  of  bastards,  i.  264. 
MARRIAGE,  certificate  of,  i.  268. 
proof  of,  i.  268,269. 
what  dispensed  with  in,  i.  268. 
MARRIAGE,  settlement  by,  i.  258. 
husband's  settlement,  i.  258. 
effect  of  his  not  having  one,i.  258. 
wife's  settlement  suspended  by,  i.  258. 
when  revived,  i.  259. 
MARRIAGE  register,  i.  268. 
copy  of  evidence,  i.  268. 
1   .    of  a  foreign  one  not,  i.  268.  «.  (3). 
of  chapels, 

where  kept,  i.  263. 
MARRIAGE,  how  proved,  i.  268. 

when  it  prevents  servants'  settlement,  i.  301 . 

when  not,  i.  301, 302. 
proofs  of,  prima  facie,  i.  271. 
solemnization,  i.  264,  267. 
by  licence,  i.  264. 
in  what  church,  i.  263. 
chapel  built  since  26  Geo.  II. 

rendered  valid  if  celebrated  before  Aug.  1788,  i.  263. 
by  entry  in  the  register,  i.  268. 
witnesses,  i.  268 
parties  declaration,  i.  269. 
cohabitation,  i.  270. 
ecclesiastical  sentence,  i.  270. 
parochial  acknowledgement,  i.  270. 
conclusive,  when,  i.  271. 
presumptive,  when,  i.  271. 

,  ,  .  MAR. 
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MARRIAGE,  ^ 

evidence  to  impeach,  i.  27 1 .  ^ 

when  null,  i.  272. 
of  hinatics,  i.  273. 
proof  of  divorce,  i.  219. 

by  ecclesiastical  sentence,  1.  273. 
of  a  foreign  court,  i.  273. 
by  statute,  i.  273. 
MARRIED  Woman, 

evidence  of,  admiflible,  how  far, 
to  prove  her  husband's  settlement,  ii.  r8i. 
m  bastardy,  i.  297.  ii.  264. 

insufficient  for  an  order  offihation,  i.  208.  ii.  25c 
against  her  husband,  i.  438. 

commitment  of,  for  disobeying  an  order  of  filiation,  if - 

293. 
irremoveable  from  her  husband,  ii.  139. 

unless  by  consent,  ii.  140. 
concluded  on  the  fact  of  marrriage, 

by  certificate, ii.  122. 

order  unappealed  from,  ii.  127. 

MARSH  LAnS:  """'"''  *'^-^""^'  ^^"'--"'X. 

where  rateable,  i.  1^8 
MASTER. 

See  Hiring  and  Service,  settlement  by.-Affrec 
ment.  — Settlement. 
METHODIST  CHAPEL, 

rateable  ifprofitabIe,r.  163,205. 
•  otherwise  not,  i.  ic7 

MILITIA-MAN,  ^^' 

gains  a  settlement  as  a  servant,  i.  7^^^, 

family  of,  how  relieved,  ii.33c 

MILL,""''"''''"'^''''""'"""^'*"'  ^^^'  ^  «^q' 
water-mill  and  wind-mill  gx^^  settlements,  ii.  8. 
not  a  post  windmill,  ii.  30 

MINES.  Mrr"'"' "  ™"'^  '"'^  '''"^"  ■"'  "••  -■ 

not  rateable,  i.  128. 

MINES, 


INDEX.  585 

MINES, 

profits  of,  when  rateable,  i.  12S. 

See  Coal  Mines,  Lead  Mines,  Quarry. 
MINERAL  Spring, 

profits  of,  rateable,  i.  72. 
MINISTERIAL  Act. 

See  Poor*s  Rate, 
good  on  Sunday,  i.  51.  «,  (i)  (2) 
MINOR. 

See  Infant  > 
MISDESCRIPTION, 

of  parish  officers  in  a  certificate,  ii.   157.  : 

of  parties,  ii.  196. 

See  Order  of  Removal, 
of  places,  ii.  129,  204,  205. 
See  Name. 
MODUS, 

rateable,  i.  126. 
MONEY, 

in  a  man's  possession,  not  rateable,  i.  176. 
secus  if  yielding  a  profit,  i.  176.  (4) 
and  in  the  parish,  i.  188. 
in  funds  not  rateable,  i.  188, 
MORTGAGEE,  consideration  in  deed,  when  form,   ii.  66. 
may  acquire  a  settlement,  when,  ii.  45,  74,  90. 
how  far  purchaser,  within  9  Geo.  I.  c.  7.,  ii.  95. 
See  Estate,  Settlement  by. 
MORTGAGOR, 

may  acquire  a  settlement,  ii.  90. 

not  by  fraudulent  possession,  ii.  44. 

when  by  purchase,  under  9  Geo.  I.  €.7.,  i.  95,96. 

97- 
when  not,  ii.  97. ;  i.  j^dtknd. 
MOTHER  of  a  Bastard, 

to  have  custody  of  her  child,  when,  ii.  299.  301,  302.  * 

if  settled  in  a  different  parish,  ii.  141.303. 
saleof  her  property  to  maintain,  ii.  304. 
evidence  of,  when  admissible,  i.  298. 

how  far,  if  married,  i.  298.     ii,  264. 
whether  forced  to  criminate  herself,  ii.  266. «.  {3  ) 
13  MUTINY 
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MUTINY  ACT, 

soldier's  examination  under  evidence  of  his  settlement, 
i.  444. 

justices'  power  to  examine  him,  i.  444.  n.  (8) 
.      NAME, 

surname  may  be  changed,  i.  267.  «.  (2) 
christian  name  not,  ib. 

except  at  confirmation,  ib. 
^   in  an  order. 

of  a  county,  ii.  190. 

parish,  ii.  204.  207. 
parties,  ii.  196. 

in  a  notice,  ii.  424. 
See  Misdescription — Orders  of  Removal. 
NEGRO, 

gains  no  settlement,  vv^hen,  i.  310. 
NOTICE, 

of  meeting  to  appoint  overseers,  i.  51. 
to  pauper,  previous  to  his  removal,  ii.  18. 
to  produce  a  deed,  i.  530.  543. 
a  rate,  ii.  441. 

served  after,  when,  ii.  44? . 
to  remove  conviction,  ii.  527. 
to  remove  an  order  by  certiorari,  ii.  483. 
on  whom  served,  ii.  484. 
NOTICE  of  Appeal,  ii.  413. 
use  of,  ii.  415. 
contents  of,  ii.  415. 
»  statutes  relative  to,  ii.  415. 

reasonable,  what,  ii.  416.  425. 

justices  judges  of,  ii.  417.  n.  (2) 
previous  to  lodging  an  appeal,  ii.  417. 
adjournment  for  want  of,  ii.  418.  421. 

on  the  hearing,  ii.  420.  417.  n.  (2).  434. 
form  of,  ii.  421. 

in  appeals  against  rates  and  overseers'  accounts,  ii. 
421.  426.  n.  (1) 

objections  to  be  stated  in,  ii.  422. 

otherwise  not  heard  but  by  consent,  ii. 
422. 

NOTICE 
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NOTICE, 

what  objections,  ii.  422,  423. 
who  may  join  in,  ii.  424. 
in  appeals  against  orders  of  removals,  ii.  424. 
time  of  service;  ii.  425. 
manner  of  service,  ii.  426. 

by  whom  signed  against  rates,  ii.  426. 

orders  of  removal,  ii.  426. 
service  of  a  copy,  ii.  426. 
a  duplicate  original,  ii.  426. 
at  party's  house,  ii.  427. 
On  whom  in  appeals  against  orders  of  removal, 
ii.  427. 
rates,  ii.427. 

two  parish  officers,  ii.  428. 
persons  whose  rate  is  appealed  against, 

ib. 
case  upon,  ii.  429.  (i  ) 
of  countermanding  notice, 
proof  of,  on  the  hearing,  ii.  432. 
appeal  adjourned  for  defect  of,  ii.  434. 
dismissed  for  defect  of,  ii.  434. 
NOTICE  of  appeal  against  order  of  suspension  need  not  be 

within  three  days,  ii.  389. 
OCCUPATION  of  real  property  rateable, 
description  of,  i.  147. 
of  houses,  i.  148- 
tenements  within  it,  i.  152. 
common  land  by  a  corporation,  i.  149. 
incorporealhereditaments,  i.  150. 
tithes,  i.  151. 
tolls,  i.  150. 

must  be  absolute,  i.  151.  153. 
OCCUPATION,  rateable, 

of  a  servant,  i.  52.  * 

keeper  of  a  lodge,  i.  153. 

a  park,  i.  169. 
officers  of  Chelsea  hospital,  i.  154. 
college  porter,  i.  154. 
commander  in  a  barrack^  i.  170. 

OCCU- 
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OCCUPATION,  rateable, 

master  gunner  in  a  battery -liouse,  i.  175*. 
holder  of  hospital  lauds,  i.  j6o,  161. 
charities  when  rateable,  i.  163,  164. 
OCCUPATION,  of  real  Property  rateable, 

schoolmaster  of  a  free-school,  i.  i6o- 
of  profits  of  pews  for  private  use,  i.  162,  165* 
must  be  beneficial,  i,  157. 
what  profit  rateable,  i.  158. 
See  Chapel. 
OCCUPATION  of  real  Property  not  rateable, 
exhausted  coal  mines,  i.  159. 
the  king's,  i.  166. 
the  public's,  i.  164. 

trustee  of  tolls,  i.  164. 

drainage  beneficial  in  another  parish,  i.  165. 
lessee  of  a  stable  for  the  guards  use,  i.  166. 
master  in  chancery,  i.  167. 
founder  of  a  charity,  i.  160. 
trustees  of  an  hospital,  i.  160. 
preacher  of  meeting  house,  i.  157- 
keeper  of  a  park  for  herbage  and  pannage,  i.  150. 
a  lodger,  i.  11 1.  152. 
laundress,  i.  152. 
servants,  i.  152. 
keeper  of  light-house,  i.  152. 
housekeeper  of  philanthropic  society,  i.  152. 
prisoners,  i.  153. 
soldiers  in  a  barrack,  i.  153. 
OCCUPATION  of  personal  Property  liable, 

must  be  owned  as  well  as  occupied,  i.  175, 

yield  profit,  i.  176,  177. 
ailk-throwster  not  liable,  i.  175. 
possession  of,  evidence  of  ownership,  i.  176. 
packet  boats  rateable,  i.  178. 
ships  freighted  by  individuals,  i.  178.  (2)» 
OCCUPATION  of  personal  Property  exempt,  i.  178 
personalty  of  the  crown^,  il>. 
of  the  public,  ib. 

OCCU- 
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OCCUPATION  special,  i.  154. 

when  rateable,  i.  154. 
warden  of  the  Fleet,  i.  154. 
corporation  for  barge- way,  i,  154, 
lessee  of  lot  and  cope,  tb. 
dues  of,  from  tin,  ib. 
park  ranger  for  his  profits,  i.  icc. 
OCCUPATION  as  Subtenant, 

dairyman  renting  farmer's  cows  not  rateable,  i.  156. 
farmer  rateable  for  all,  i.  155. 
OCCUPATION,  joint  of,  Tenement  or  Estate, 
rateable,  i.  154. 

settlement  gained  by,  when,  ii.  ^^.  45.  4.8.  oi 
OCCUPATION  joint,  of  tenement,  L  ' 

distinction  between,  and  joint  tenancy,  i.  48. 

and  under  letting,  ii •  3  ^  « .  f  2 )  •  4-2 . 
OCCUPIER,  ^^       ^^^  ^ 

who,  i.  147. 
must  be  rated,  i.  147. 

See  Occupation. 
OFFICE,  Settlement  by,  i.  551. 
office,  what,  ^- S^"^' 
charge,  what,  i.  553. 
offices  which  give  one,  i.  552. 
which  do  not,  1-553. 
curate,  i.  553.555. 
schoolmaster,  i.  555. 
office  must  be, 

public,  i.  554. 

notoriety  of  employment  insufficient,  i.  554. 
annual,  i.  ^^S. 

half-yearly  by  custom,  bad,  i.556. 

for  more  than  a  year  good,  i.  557. 
in  the  parish,  i.  557. 

not  necessarily  parochial,  i.  557. 

may  extend  beyond  parish,  i.  557. 

not  necessarily  over  it,  i.  557. 
party  must  be  legally  placed  in  it, 

to  avoid  a  certificate,  i.  558. 

OFFICE, 


S90  INDEX. 

OFFICE, 

if  necessary  under  3  &  4  W.  III.  c.  li. 
quaere,  i.  558. 
borsholdernot  duly  appointed,  i.  558. 
constable  not  duly  presented,  i.  559. 

swearing  in,  when  sufficient,  i.  559. 
service  of,  i.  559. 

degree  of,  immaterial,  i.  559. 

must  be  for  a  year,  i.  561-. 

and  on  party's  own  account,  under  3  &  4  W.  III. 

i.  560. 
may  be  by  deputy,  under  9  &  10  W.  HI.  i.  486. 
of  the  residence,  i.  562. 
of  the  proofs,  i.  563. 

of  the  kind  of  office,  i.  563. 
at  common  law,  i.  ^6^. 
by  charter,  i.  563. 
by  usage,  i.  563. 
the  party's  title,  qu^re,  i.  564. 
of  the  proofs, 

by  custom,  i.  564. 
swearing  in,  &c.  565. 
service  and  residence,  i.  ^66. 
ORDER,  appointing  overseers,  i.  49. 
of  appointment,  ii.  489. 

See  Overseers. 
ORDER  of  Filiation,  ii.  259. 

child  must  be  born  alive,  ii.  260—272. 
by  two  justices,  ii.  260. 

jurisdiction  over  what  places,  ii.  261. 
not  extra-parochial,  ii.  261. 
upon  what  complaint,  ii.  261. 
on  viva  voce  examination,  ii.  261. 
witiiout  mother's   testimony  or   examination,  ii. 

266. 
reputed  father,  presence  of,  necessary,  ii.  265. 
mother's  examination  in  case  of  death,  ii.  262. 
death  averred  sufficiently,  where,  ii.  262. 
must  be  taken  before  two  justices,  ii.  265. 

ORDER, 
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ORDER, 

father's  confession,  ii.  266. 
bastard's  testimony,  ii.  266. 
defendant,  summons  of,  ii.  265. 
appearance,  ii.  266. 

or  no  defence  can  be  made,  ii.  267. 
cannot  adjudge  that  he  is  not  the  father,  ii.  285. 
the  order,  ii.  267. 

made  at  any  distance  of  time,  ii.  267. 
form  of,  ii,  267. 

may  include  both  parents,  ii.  258. 
several  of  their  children,  ii.  267. 
state  justices  jurisdiction,  ii.  268. 
the  county,  how,  ii.  268. 
by  justices  of  a  liberty,  how,  ii.  268. 
made  by  two  justices,  ii,  268 — 273. 
set  forth  the  complaint,  ii.  269. 

defendant's  summons,  ii.  269. 
woman's  examination,  ii.  269. 
child's  sex,  ii.  269. 
adjudge  the  birth,  &c.  ii.  269. 270. 

but  formal  adjudication  unnecessary,  ii.  270* 
child  chargeable,  ii.  271. 
child's  place  of  settlement,  when,  ii.  269. 
defendant,  the  reputed  father,  ii.  273. 

need  not  assign  the  reason  for,  ii,  273. 
ascertain  the  maintenance,  ii.  273. 
costs  of  apprehension,  ii.  272. 
expences  of  birth,  ib. 
reasonable,  ii.  275. 
maintenance  when  due,  ii.  274.. 
time  for  which  payable,  ii.  275. 
while  child  chargeable,  ii.  275. 
cannot  order  a  payment  in  gross,  \\.  277. 

secus  as  to  expences,  ii.  274. 
nor  the  father  to  give  security,  il.zyj. 
appeal  against,  ii.  279. 

preliminaries  to,  by  49  Geo.  III.  c  68.  ii.  279. 
to  what  sessions,  ii.  280. 

ORDER, 
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ORDER, 

proceedings  upon,  ii.  281. 
how  far  quash  or  affirm,  ii.  281. 

could  not  give  costs,  ii.  281. 
otherwise  by  49  Geo.  III.  c.  68.,  ii.  279. 
ORDER  by  the  Sessions,  ii.  277. 

power  of,  ii.  277. 
form  of,  ii.  278. 
summons  of  defendant,  ii.  278. 
no  appeal  against,  ii.  278. 

removal  of,  into  B.  R.  ii.  282. 

if  defendant  in  custody,  ii.  282  . 
defendant  must  be  present,  ii.  282. 
quashing  the  entire  order,  ii.  283. 
a  part  of,  ii.  283. 
order,  how  far  conclusive,  ii.  284 — 285. 
if  affirmed  on  appeal,  ii.  284. 
reversed,  ii.  284. 

must  be  on  the  merits  to  be  so,  ii.  285. 
parish  cannot  appeal,  ii.  285. 
See  Constable. 
ORDER  of  Justices, 

to  receive  rent  due  to  husband,  to  maintain  his  wife, 
ii.  237. 

a  sufficiency  only  to  be  taken,  ii.  237. 

sessions  to  adjudge  what  is  to  be  sold,  ii.  237. 

retrospective,  ii.  238. 
tenant  may  dispute  it,  ii.  239, 
every  thing  to  be  intended  in  favour  of,  ii.  281. 

unless  the  foundation  of  their  jurisdiction,  ii.  465. 
to  pay  the  balance  of  an  overseer's  accounts,  ii.  352. 

may  be  joint  on  all  the  officers,  ii.  353. 
reasons  for,  ii.  456. 

need  not  be  given,  ii.  457. 
when  given, 
if  bad,  i.  50. 
set  forth  in  part,  i.  50. 
or  insufficient,  ii.  273. 
ORDER  of  Maintenance. 

See  Maintenance  of  the  Poor. 

ORDER 
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ORDER  for  a  Rate  in  aid,  i.  210. 

by  two  justices,  when,  i.  210. 

within  the  hundred,  i,  210,  21  r. 
though  called  a  tithing,  i.  211. 
in  aid  of  a  vill,  i.  211. 
upon  an  extra-parochial  place,  i.  211 . 
not  if  no  hundred,  i.  212. 

or  parish  out  of  their  jurisdiction,  i. 
212. 
exclusive  jurisdiction,  i.  213. 
on  whom  made,  i.  214. 
form  of  the  order,  i.  215. 
justices  to  assess,  i.  214. 

a  sum  certain,  i.  215. 
specify  the  term  for  which  payable,  i.  215. 
adjudge  the  liability,  i.  215. 

that  the  place  rated  is  without  the  parish  for  which    . 
the  rate  is  made,  i.  216. 
rate  on  several  parishes,  i.  216. 
by  the  sessions,  i.  217. 

must  be  out  of  the  hundred,  i.  217. 
form  of  the  order. 

by  same  rules  as  those  of  justices,  i.  218. 
may  make  a  new  one  quashing  that  of  justices, 
i.  218. 
ORDER  of  Removal,  ii.  181. 
when  to  be  made,  ii.  180. 

by  two  magistrates,  ii.  181.  184.  187,  188.  195. 
on  what  evidence,  ii.  64. 
by  affidavit  bad,  ii.  182. 

examination  before  one  justice  under  49  Geo.  III. 

c.  124.  ii.  183. 
notice  to  pauper  previous,  ii.  181. 
summons  of,  ii.  182. 

commitment  of,  when,    ii.  183. 
form  of,  ii.  184. 
under  hand  and  seal,  ii.  184. 

date  unnecessary,  ii,  184. 
alteration  in,  after  sealing,  ii.  185. 
voidable,  when,  ii.  185. 
TOL.  II.  Q  a  ORDER 


594  INDEX. 

ORDER  of  Removal, 

rules  respecting,  ii.  185. 

to  include  but  one  family,  ii.  185. 

must  not  be  conditional,  ii.  186, 

nor  made  pending  an  appeal  against  another  order, 
ii.  187. 
directed  to  a  place  maintaining  its  poor,   ii.  186. 
justice  may  supersede  one  obtained  by  surprize,  ii.  187. 
original  order,  form  of,  ii.  188. 
shew  the  jurisdiction,  ii.  189. 

set  forth  the  county,  how,  ii.  189. 
in  margin,  when  good,  ii.  190. 
the  parish,  ii.  190. 
in  the  county,  ii.  191. 
state  the  officers'  complaint,  ii.  192, 
party's  coming  to  inhabit,  ii.  192. 
actually  chargeable,  ii.  193. 
when  sufficiently,  ii.  J  98. 
removes  only  those  complained  of,  ii,  193. 
father  chargeable  ;    family  removeable  ;    when,  ii. 

194. 
likely  to  be  chargeable,  ii.  194. 
btate  the  examination,  ii.  195. 
by  two  justices,  ib. 
on  oath,  tb. 
parties  description,  ii.  196. 

family  too  general,  ii.  196. 
children's  age,  when,  ii.  197. 
adjudication,  ii.  197. 

must  be  certain,  lb. 
may  refer  to  the  complaint,  ib, 
pauper  chargeable,  ii.  194 — 198, 
form  of  doing  it,  ii.  199. 
single  woman  pregnant  insufficient,  ii.  194. 

by  being  pregnant  deemed  chargeable  good,  ii.  195, 
married  or  single  pregnant  with  bastard  may  be  stated 
generally  chargeable,  ii.  197. 

adjudge  the  pauper's  settlement,  ii.  198 — 200. 
of  husband  to  remove  wife,  ii.  201. 
a  widow's,  how,  ii.  201. 

14  ORDER 
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ORDER  of  Removal, 

wife  and  children,  how,  ii,  202. 
child,  with  reference  to  its  father's,  how,  ii. 
202. 

above  seven,  ii,202. 
under,  ii.  202. 
of  stating  a  certificate,  ii.  203. 
word  settlement  omitted,  ii.  202. 
direction  of  the  orders,  ii,  203. 

mistake  in,  ii.  203.  ' 

form,  removing  wife  without  husband,  ii.  140. 
See  Misdescription,  Name,  &c. 
form  of  a  second  order,  ii.  206. 

state  subsequent  settlement,  ii.  207. 
in  what  cases,  ii.  208. 

removing  parish  concluded  by  the  first,  ii.  208. 
adjudication  on  the  merits,  ii.  209. 
of  executing  an  order  of  removal,  ii.  209. 
punishment  for  not  executing,  ii.  210. 
of  fihng  an  order  of  removal  at  sessions,  ii.  210, 
of  recording  it,  ii.  132. 
effect  of,  upon  a  contract  for   service,  i.  388.  ii.  130, 

an  occupier  of  a  tenement  of  io\.  per  ann,  ii.  128. 
conclusive  to  what  time,  ii.  130. 

in  what  cases,  ii.  87.  126.  . 

must  be  prosecuted,  ii.  128. 
not  ex  facie  void,  ii.  128. 
distinction  between,  and  a  pass  warrant,  ii.  212, 
suspension  of,  ii.  215. 

See  Appeal, 
by  justices  making  the  order,  ii.  325. 
or  any  other  of  county,  i5, 
their  discretionary  power,  if.  327. 
those  who  back  it.     None,  il>, 
how  removed  into  B.  R,,  ii.482.  ' 

binding,  how  far,  if  unappealed  from,  ii.  126. 
As  to  Settlement, 

of  certificated  persons,  ii.  127. 
husband,  ii.  127. 

a  Q  2  ORDER 
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ORDER  of  Removal, 
widow,  ii*  127. 
unnamed  persons,  ii.  127. 
confirmed,  ii.  479. 
quashed,  ii.  479. 

on  merits,  ii.  480. 
form,  ii.  48 1 
by  implication,  ii.  447.  «.  (5). 
effect  of,  on  the  contending  parishes,  ii.  479,  &c. 

on  third  parishes,  id. 
See  Acknowledgment  of  Settlement. 
ORDER  of  Sessions, 

on  churchwardens,  to  produce  books   at  an  adjourned 

appeal,  ii.  417.  (2) 
for  a  rate  in  aid,  form  of,  i.  210. 
upon  appeal  against  rates,  ii.  47 1 . 
appeal  allowed,  ii.  471. 
dismissed,  ii.  471. 
against  order  of  removal,  ii.  469. 
appeal  allowed,  ii.  470. 
dismissed,  ii.  471. 
quashed  in  B.  R.  when,  ii.  510. 
sent  down  for  re-statement,  when,  ii.  515. 

See  Adjudication.  —  Appeal. —  Court  of  King's 
Bench  — Judgment. 
OVERSEERS, 

for  what  places  appointed, 
parishes,  i.  7. 
townships,  i.  9. 
subdivision  of  parishes,  i.  15,  Sec. 

how  made,  and  in  what  cases,  i.  15. 
extraparochial  townships,  i.  10. 
remedy,  if  appointed  for  an  improper  place, 

appeal  against  the  appointment,  i.  39 — 52. 
against  removal  made  by  them,  i.  38. 
a  rate  made,  i.  38. 
by  action,  where  they  act,  i.  39. 
certiorari  to  remove  the  order  into  B.  R.,  i.  36. 
mandamus  to  appoint  for  a  proper  place,  1-^6, 
appointed,  how, 

OVER. 
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OVERSEERS, 

in  counties,  i.  4.2. 

corporate  places,  i.  42. 

parishes   extending  into  different  counties,  i. 

in  Londoo,  i.  43. 
by  whom, 

two  justices,  i.43. 

their  power  discretionary,  i.  44. 
manner  of,  &c.  i.  43. 
at  what  time,  i.  44. 

one  dies  or  removes,  ih. 
meeting  to  appoint, 

two  days  notice  of,  i-  57* 
for  what  time,  i.  50. 
number  of,  i.  44. 

of  five  bad,  i.  45. 
of  one  when  good,  i-  45. 
who  to  be  appointed,  i.  46. 
a  woman,  i.  46. 

persons  exempt  at  common  law,  i.  47* 
by  statute,  i.  48. 
form  of  appointment,  49. 
when  made,  i.  43  • 

on  Sunday,  i.  51. 
double  appointments  of,  i.  52. 
last  in  time  void,  i.  52. 
appeals  against  the  appointment,  i.  52. 
who  may  appeal,  i.52. 
See  Appeal, 
majority,  when  power  to  act.      See  ii.  315.  «.  (3). 
ii.  330. 

whether  churchwardens  must  join,  i.  55.  ii.  149. 
sessions,  power  over,  i.52. 
quashed,  how,  i.52. 
in  the  court  of  K.  B.,  i.  53. 

when  to  be  removed  there,  i.  53. 
continuance  in  office,  i.  54. 
duty  of,  i.  54. 

Q  Q  3  OVER- 
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OVERSEERS, 

to  make  rates,  &c.  i.  55. 57. 

See  Poor  Rates, 
accountable  for  money  received  to  maintain  wife 
ii.  240. 
accounts  of, 

statutes  concerning,  ii.  334. 
when  called  for,  ii.  346. 
how  kept,  ii.  346. 
(  if  in  office  fuccessive  years,  ii.  347. 

.    power  of  justices  to  audit  them,  ii.  347.         <. 

to  commit   for  not  delivering  under  43  Eliz. 

"•347- 

in  what  cases,  ii.  347. 
to  fine,  ii.  348. 
form  of  commitment,  ii.  348. 
remedy   for  refusing   to    account   under   17  Geo.  II. 
ii.350. 

allowance  by  magistrates,  ii.  351. 
under  50  Geo.  III.  c.49.,  ii-352. 
mandamus  to  compel  it,  ii.  351,  352,  &c. 
balance  of  account ;  the  order  to  pay,  ii.  352. 
may  be  joint,  ii.  353. 
to  whom  payable,  ii.  353. 
remedies  to  enforce  payment,  ii.  353. 
by  warrant  of  distress,  ii.  353. 
commitment,  ii.  353. 

under  50.  Geo.  III.  c.  49.,  ii.  354. 
indictment,  ii.  354. 
if  overseer  becomes  bankrupt,  ii.  354. 
before  his  year  expires,  ib. 
after,  ii.  355. 
mandamus  to  justices  refusing  to  enforce  payment,  ii. 

356. 
now  reimbursed  money  due  to  them,  ii.  357. 

from  balance  in  other  officers'  hands,  ii.  358. 
acting  in  diffisrent  districts,  ib, 
compellable  to  dehver  parish  documents  to  their  suc- 
cessors, ii.  358. 
appeals  against  their  accounts,  ii.  359. 

OVER- 
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OVERSEERS, 

no  time.limited  for,  il.  360.  n.  (3  ) 
at  least  there  must  be  time  for  notice,  ii.  360. 
appeals  by  them. 

absence  or  negligence  in  office,  ii.  489. 

orders  on  may  be  removed  in  B.  R.  without 
appeal,  ii.  489. 
See  Appeal, 
sessions  power  to  remit  to  the  two  justices,  ii.  366. 
punishment  of,  for  misbehaviour, 

penalties,  ii.  369— 371-  ^ 

levied  by  each  other,  ii.  371. 
indictment,  ii.  371- 
what  offences,  ii.  372- 
not  taking  the  office,  ib. 
misfeasance,  ib. 
not  providing  for  the  poor,  ib. 
misusing  them,  ib. 
compelling  to  marry  a  pauper,  ib. 
refusing  to  account,  ii.  373. 
not  receiving  pauper,  ii.  373- 
by  information,  ii.  373. 

only  in  extraordinary  cases,  ii.  375- 

not  for  compelling  to  marry  paupers,  ii. 
but  for  removing  such  paupers,  id. 
altering  poor  rate,  ib. 

action,  ii.377- 

for  maintenance  paid  in  mistake,  ii. 

376. 
'  See  Action. 

sessions  cannot  attach  them,  ii.  372. 

information  quo  warranto  lies  not, 

"•375- 
may  disobey  orders  made  without 

jurisdiction,  ii.  374. 
PROTECTION  in  their  Office,  ii.  377. 
statutes  concerning,  ii.  377. 

copy  of  their  warrant  given  before  action,  ii. 

entitled  to  six  days  notice  to  j)roduce  their  war- 
rant, ii.  378— -380. 

Q  Q  4  ,       PROTEC 
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^     PROTECTION, 

double  costs,  when,  ii.  379. 

to  have  the  magistrate  joined,  ii.  378.  380. 
PROTECTION  by  24  Geo.  II.  c  4^.   don't  extend  to  re- 
plevin, ii.  381. 
PACKET-BOAT, 

rateable,  when,  i.  178. 
PALACES, 

in  the  king's  occupation,  not  rateable,  i.  168. 
otherwise,  if  demised  to  a  subject,  i.  169. 
or  a  subject  has  a  beneficial  occupation  of,  i.  169. 
PANNAGE, 

See  Herbage  and  Pannage. 
PARENTS, 

compellable  to  maintain  their  family,  .how,  ii.  236. 
PARISH, 

agreement  of,  to  maintain  its  poor  by  districts,  i.  21, 
separated  into  townships  on  bond  of  indemnity,  i.  22. 
in  different  counties,  maintain  its  poor,  how,  i.  25. 
townships  of,  may  reunite,  i.  28. 
division  of,  effect  of,  i.  34. 
incorporated,  may  be  rated  in  aid,  i.  211 .  (2) 

See  Divifion,  Overseers,  Township,  &c. 
PARISH  Apprentice. 

See  Apprentices.     Parish. 
PARISH  Clerk, 

gains  a  settlement,  i.  $^6. 
PARISHIONER, 

definition  of,  i.  68. 

fcompellable  to  give  evidence,  when,  i.  439. 
when  not,  i.  439,  440. 
declarations  of  evidence,  when,  i.  441. 
interest  arising  during  appeal,  i.  441. 
PARISH  Officers, 

churchwardens,  i.  7.40. 

See  Churchwarden, 
overseers,  i.  7.  42. 

See  Overseers, 
punishment  of,  for  misbehaviour,  ii.  369,  &c. 
by  penalties  under  statute,  ii.  369. 

PARISH 
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PARISH  Officers, 

must  levy  on  each  other,  ii.  371. 
by  indictment,  ii.  371. 

not  providing  for  the  poor,  ii.  372. 

misusing  them,  ii.  372. 

conspiring  to  marry  them  into  other  parishes,  &c. 

not  receiving  pauper,  ii.  373. 
disobeying  justices*  orders,  ii.  372. 
B.  R.  vi^ill  not  quash  when  offence  serious,  ii.  374. 
See  Indictments. 
session  cannot  attach  them,  ii.  37:. 
by  information,  ii.  374. 

See  Information. 
by  action,  ii.  376. 

See  Overseers, 
protection  of,  in  their  duty,  ii.  377. 
privilege  in  pleading,  ii.  377. 
six  days  notice,  ii.  379. 

copy  of  v^arrant  given  any  time  before  action 
brought,  ii.  379. 
magistrates  joined  in  the  action,  ii.  380. 
double  costs,  ii.  379. 

their  privileges  extend  not  to  replevin,  ii.  381. 
PARK.     See  Poor's  Rate. 
PASS  Warrants, 

removal  by,  ii.  211. 

See  Removal  of  the  Poor. 
PASTURAGE, 

right  of  turning  cattle  on  another  land, 

qusere,  if  rateable,  i.  80. 
in  virhatcase  rateable,  i.  149. 
what  not,  ih, 
if  a  common,  land  occupied  by  corporation,  i.149. 
See  Herbage  and  Pannage. 
PAUPER, 

examination  of,  not  evidence,  i.  444 

nor  his  declaration,  i.  444. 
produced  at  hearing  an  appeal,  by  whom,  ii.439. 

PAUPER, 
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PAUPER, 

his  opinion  of  the  nature  of  his  contract  immaterial  to 
the  question  of  his  settlement,  i.  328. 

but  his  acts  during  its  continuance  are,  ib> 
PEDIGREE, 

evidence  of,  ii.  102. 
PERSONAL  Property. 

See  Property  personal. 
PHILANTHROPIC  Society, 

housekeeper  of,  not  rateable,  i.  152. 
PHYSICIANS, 

exempted  from  parish  offices  in  London,  i.  4.8. 
not  unless  members  of  the  college,  ih. 
POOR, 

manner  of  supporting  prior  to  4  Eliz.  c.  2 .  1.2. 
by  what  local  divisions  maintainable,  i.  7. 
parishes,  i.  8. 

by  reputation,!.  9. 
townships,  i.  10. 
how  removed,  ii.  180. 
See  Removal. 
^    how  relieved,  ii.  320. 
See  Maintenance. 
POOR,  casual,  340. 

how  maintained,  ii.  340. 

by  the  parish  in  which  they  are,  ib. 

who  must  reimburse  their  parishioner  if  he  relieves  them, 

ib. 
cannot  recover  their  expences  from  the  place  of  settle- 
ment, ii.  340. 
on  the  pauper's  master,  ib. 
POOR'S  Rate, 
made, 

under  what  statutes,  i.  57. 
by  whom,  i.  57.  &c. 
when,  i.  61. 
remedy  to  compel  one  to  be  made,  i.  58. 
title  of, 

how  set  forth  the  object  of  rate,  i.  63.  n.  (7) 
to  be  construed  to  support  a  rate,  i.  156. 

POOR'* 
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POOR'S  Rate, 

allowance  of, i.  58. 

by  what  justices,  i.  59- 
^    their  power  ministerial,  i.  39. 
publication  of,  i-  59- 

for  what  time  made,  i.  61. 

what  purposes,  i-  63.  _ 

remedy  when,  for  improper  one. 
apersonaltax,  i.  67.«.  (2). 
who  rateable,  i.  68. 

corporations,  i.  68. 
occupiers,  i.  68. 
.   the  king  exempt,  i.  68. 

casual  sojourners,  i.  68. 
what  property  rateable  or  not,  i.  68. 
principles  of  rating,  i.  68.  i.  71. 
how  described,  i.  71. 

See  Property — personal,  real, 
on  account  of  its  nature,  i.  68. 

of  the  occupier's  residence,  i.  7 1, 
exempt  by  statute,  i.  136. 

want  of  profit,  157.  et  seq. 
of  occupation,  i.  147. 
principle  of  making  rates,  i.  192. 
on  personal  property,  i.  193. 
deduction  from,  i.  193,  &c. 
on  real  property,   i.  195. 
modes  of  rating,  i.  197. 
rack  rent,  i.  197. 

deduction  from,  i.  198. 
inequality  of,  as  to  tithes,^  houses,  &c. 
i.  199. 
per  centageon  purchase  money,  i.  200. 
estimate  of  annual  value,  i.  201 . 

how  to  be  taken,  i.202.  * 

premises  falling  in  value,  i.  203. 
pleasure  grounds,  i.  204. 
tolls  and  water  works,  i.  205. 
uncertain  profits,  i.  205. 
rules  for  rating  property,  i,68. 71. 

POOR'S 
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POOR'S  Rate, 

must  be  occupied,  i.  147.  17^. 

beneficially,  i.  157.  176. 
not  rated  twice,  i.  179. 
situate  in  the  parish  or  place,  i    182. 
rate  must  be  equal,  i.  206. 

must  be  in  proportion  to  actual  value,  i.  196. 
but  may  be  on  less  than,  i.  209. 
enforcing  payment  of,,i.  221 . 
demand  of,  i.  221. 
POOR'S  Rate,  enforcing  payment, 

application  to  magistrates,  i.  222. 
^  remedy  if  they  will  not  act,  i.  22 1. 

^'  summons,  i.  222. 

proceedings  when  party  does  not  appear,  1.2  25, 
causes  against  granting  the  warrant,  i   225* 

See  Distress  Warrant. 
committing  defendant  to  prison,  i.  234. 
payment  of  a  rate  afterwards  quashed,  i,  234. 
sessions  power  to  amend  rates,  ii.  454, 
quash,  ii.  456. 
settlement  by  paying,  ii.  106. 

See  Taxes,  Settlement  by. 
POSSESSION, 

of  an  estate,  gives  a  settlement,  ii.  73 . 

See  Estate,  Settlement  by. 
of  a  tenement. 

maybejoint,  ii.33.43.48. 
in  law,  i.  50. 
not  fraudulent,  i.  44.  46. 
PRISON. 

See  Fleet  Prison. 
,  PROBATE  of  Will,  ii.  103. 
PROPERTY, 

real,  definition  of,  i.  70. 

when  rateable,  i.  67. 

how  described  in  the  rate,  i.  70. 

personal,  definition  of,  i.70. 

where  rateable,  i.  71. 

'  owner  resides,  1.  71. 

PROPERTY. 
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PROPERTY, 

how  described  in  rate,  i.  71. 

PROPERTY  real,  rateable,  what 
in  respect  of  its  nature, 

lands  and  houses,  i.  7  r . 

tenements  in    same  house,  i.  52. 
See  Occupation. 

profits  of  a  mineral  spring,  i.  72. 

a  towing  path,  i.  73. 

a  dock,  I.  73. 

several  fishery,  i-  73* 

lock  and  tunnel  of  canal,  i.  74.. 

lot  and  cope,  i.  74. 

a  waggon-way,  i.  75*. 

common  appendant,  i.  75". 
weighing  machine  fixed  to  the  freehold,  i.  75. 

or  not,  i.  77. 
malt  mill,  i.  77. 
chattels  demised  with,  i.  77. 
incorporeal  hereditaments  per  se  —  quaere,  as  real 

property,  i.  78. 
not  rateable,  tolls,  i.  80. 
casual  profits  of  a  manor,  i.  81. 
incorporeal  fishery,  i.8i. 
casual  profits  of  manor,  i.  8r. 
rents,  i.  82. 

ground  rents,  i.  82. 

quit  rents,  ih. 
lot  and  cope,  1-83. 

of  calamine,  i.  85. 
lessor  of  lead-mines,  i.  86.  n.  (2) 
tolls,  when  rateable,  i.  90. 

of  light  house,  when  not,  i.  90.  91. 

sluice  tolls,  where  rateable,  i.  92. 

lock  tolls,  when  rateable,  i.  115. 

canal  tolls,  when  rateable,  i.95.  98.  120. 
where,  i.  98.  IC2. 

ferry  tolls,  when  not  rateable,  i.  107.  115. 
bridge  tolls,  i.  1 17. 

PROPERTY, 
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PROPERTY,    real, 

exempted  metal  mines,  i.  128. 

tiimber,  i.  132. 

by  custom,  i.  135. 
improvements,  i.  196. 
tithes,  i.  125. 

appropriate,  i.  125. 

impropriate,  i.  125. 

in  the  clergy's  hands,  i.  126. 

rectorial,  i.  126. 

vicarial,  i.  126. 

by  custom,  fish,  i.126. 

modus  of,  i.126. 

ecclesiastical  dues,  i.127. 

coal  mines,  i.127. 

lime  works,  i.T29. 

slate  works,  i.127. 

clay  pits,  i.  129. 

saleable  underwoods,  i.i3T. 

water  works,  27  Eliz.  i.  93. 

in  what  place  rateable,  i.182. 
PROPERTY,  personal,  rateable,  what, 

weighing  machine,  not  fixed  to  freehold,  i.  75. 
machinery  of  a  malt  house,  i-  77. 
billiard  table,  i.117. 
stock  in  trade,  i.142.  144. 
__  ships,  i.  144. 

packet  boat,  i.  145.    «-  (2) 
money  at  interest  in  the  parish,  i.176. 
butcher's  capital,  i.145. 
PROPERTY,  personal, not  rateable,  what, 
personal  labour,  i.142. 
officers  salaries,  i.  144. 
professional  profits,  i.  144. 
money  in  possession,  i.176. 

in  the  funds,  i.  188. 

at  interest  in  another  parish,  i.lSS. 
furniture,  i.176. 
stock  of  a  farm,  i.i88. 
rateable  in  what  place,  i.i88. 

PRO- 
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PROPERTY, 

ships,  i.  188. 
owner  must  reside,  i.190. 
under  what  circumstances,  i.  188.  190. 
not  unless  proved  to  exist,  i.  177. 
PUBLICATION  of  a  Rate,  i.  59. 
when  to  be,  i.  60. 

void,  if  none,  i.  60. 
not  stated  in  special  case,  i.  60. 
PURCHASE. 

See  Estate,  Settlement  by. 
QUAKERS, 

not  within  the  marriage  act,  i.  262. 
QUARANTINE, 

widow  gains  a  settlement  by,  i.  6r . 
See  Estate,  Settlement  by. 
QUARRY,  Slate, 

profits  of,  rateable,  i.  129. 
QUIT  RENTS, 

not  rateable,  i.  81.  82. 
QUORUM, 

unnecessary  to  state  that  justices  are  of,  ii.  191. 
all  justices  in  the  commission,  but  one,  are  of,  ii.  468. 
RABBIT  WARREN, 

gives  a  settlement,  li.  8. 
value,  how  estimated,  ii.  32. 
RATE,  in  aid  of  a  Parish,  &c.  i.  210. 
by  two  justices,  i.  210. 

cannot  delegate  their  power  to  parish  officers,  i. 

within  the  hundred,  i.  211. 

though  called  by  another  name,  i.  211. 

but  if  no  hundred  they  are  without  jurisdiction, 
i.  211. 
may  be  in  aid  of  a  parish  or  vill,  i.  211. 

though  incorporated,  i.  211.  «.  (2) 

if  within  their  jurisdiction,  i.  212. 
made  upon  a  parish  or  vill,  i.  211. 

or  extraparochial  place,  i.  212. 

or  particular  person  within,  i.  214. 

RATE, 
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RATE, 

but  not  on  the  hundred,  i.  216. 
how  imposed,  i.  314. 
justices  to  assess  the  quantum,  i.  214. 
form  of  the  order,  i.  214. 
appeal  against,  i.  219. 
case  upon,  i.  219. 
by  session,  i.  217. 

cannot  be  on  a  place  within  the  hundred,  i.  217. 
unless  original  order  of  justices  quashed,  i.  219. 
220.    . 

form  of  their  order,  218. 
mandamus  to  make  a  rate,  i.  219. 
See  Poor's  Rate. 
REAL  Property. 

See  Property,  real. 
REASONS, 

for  an  order,  effect  of,  ii.  457. 

See  Order  of  Justices. 
RECITAL, 

in  an  order,  instead  of  adjudication,  bad,  ii.  no. 
RECOGNIZANCE,  in  Order  of  Bastardy, 
under  49  Geo.  III.  c.  68.  ii.  256.  290. 
discharged,  when,  ii.   167.  291- 
no  child  born,  i.  251. 

defendant's  appearance  at  sessions,  ii.  293. 
respited,  ii.  293.  ' 

extent  of,  ii.  290. 
under  18  Eliz.  c.3.  ii.  290. 

appearance  under,  ii.  293. 
taken  at  sessions,  when,  ii.  151.  156. 
continuance  of,  ii.  291. 
proceedings  to  enforce,  ii.  297. 
breach  of,  what,  ii.  297. 
when  not,  297.  298,  &c. 
RECOGNIZANCE    to    remove    Orders  by    Certiorari,  ii. 

4B5. 
discharged  in  B.  R.  when,  ii.  525. 

RECOGNIZANCE  to  remove  a  Conviction,  ii.  527. 

REFER- 
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REFERENCE  by  the  Sessions, 

of  a  rale  by  consent,  ii.  447. 

See  Consent  of  Parties. 
REGISTER, 

See  Marriage  Register.— Copy. 
REGISTER, 

of  apprentices  bound  by  the  parish,  i.  546. 
RELIEF  of  the  Poor, 

statutes  concerning,  ii.  320. 

parish  officers  compellable  to  give,  when,  ii.  321. 

justices' authority  to  direct  it,  ii.  321. 

none  where  houses  of  industry,  ii.  330. 
workhouses,  ii.  350. 
formof  the  order,  ii.  322. 

See  Maintenance  of  the  Poor, 
when  poor  cannot  be  removed,  ii.  3^25. 
weekly,  when  due,  ii.  329. 
pauper  residing  in  another  parish,  ii.  324. 
casual  poor,  ii.  340. 

See  Maintenance  of  the  Poor. 
REMOVAL  of  the  Poor, 
origin  of,  i.  246. 

under  13  &  14  Car.  II.  c.  T2.  ii.  138. 
what  part  of  a  family  removeable,  ii.  175,  176. 

See  Chargeable, 
persons  irremoveable,  ii.  139. 

See  irremoveable  Persons, 
form  of  removing. 

application  to  magistrates,  ii.  181. 
summons  by,  ii.  181. 
unnecessary,  when  ii.  181. 
warrant,  ii.  182. 
form  of  the  order. 

See  Order  of  Removal, 
made  on  oral  evidence,  ii.  182. 

commitment  of  pauper  refusing  to   be  examined, 
ii.  183. 
by  pass  warrant,  ii.  211. 

statutes  concerning,  ii.  21  r, 
extends  to  vagrants  only,  ii.  211. 
distinction  between  and  orders  of  removal,  ii.  2  f  2. 
VOL.  II.  R  R  REMOVAL 
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REMOVAL  of  the  Poor, 

made  by  one  justice,  ii.  212. 
no  costs  upon,  ii.  213. 
no  appeal  against,  ii,2i3. 

unless  by  the  vagrant,  ii.  214. 

or  person  without  settlement,  ii.  2  i^r 
of  suspending  removals,  ii.  215. 
See  Order  of  Removal, 
by  magistrates  general  power,  ii.  218. 
instances  of,  ii.  2  lS-. 
returning  after,  ii.  220. 
punishment  for,  ii.  220. 

by  conviction,  &c.  ii.  221. 
commitment,  ii.  222. 
REMOVAL,  returning  after, 

illegal,  when,  ii.  222. 

wife  returning  with  her  husband,  ii.  22.2^- 
to  what  prisons,  ii.  223 — 236. 
previous  conviction,  ii.  225. 

form  of,  ii.  225. 
return,  proof  of,  ii.  225. 
by  indictment,  ii.  226. 

attachment,  ii.  226. 
when  pauper  may  return,  ii.  223. 
unlawful  returning,  what,  ib. 
RENTING  a  Tenement,  Settlement  by,  ii.  i. 
See  Tenement  of  I  ol.  a  year. 
RENTS, 

not  rateable,  i.  82. 

See  Property,  real^  rateable,  Quit  rents. 
REPLEVIN, 

provision  of  24.  Geo.  II.  don't  extend  to,  ii.  38. 
REPUTED  Thieves. 

See  Chargeable. 
RESIDENCE  necessary  to  a  Settlement ;  origin  of,  i.  241. 
must  be  forty  days,'  i.  253,  254. 

See  the  several  Kinds  of  Settlement, 
necessary  to  tax  personal  property,  i.  70. 
not  real,  i.  71, 
incorporeal  hereditaments,  i.  78 — ui— 112. 

II  RETRO- 
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RETROSPECTIVE  Hiring,  i.  321. 
ROGUES,  incorrigible, 

punishment  of,  ii.  243. 

removeable  as  chargeable,  ii.  74. 
See  Vagrants,  &c. 
ROOMS. 

See  Tenement  of  lol.  a  year,  settlement  upon 
RULE. 

See  judgment  by  court  of  K.  B. 
SALARIES, 

not  rateable,  i.  144. 
SCHOOLMASTER  of  a  free  school 
rateable,  when,  i.  160. 
gains  no  settlement,  when,  ii.  16.  60. 
does  when,  ii.  60. 
SEPARATION, 

of  husband  and  wife. 

See  Settlement  by  Marriage. 
Parent  and  Child.      See  Emancipation. 
SERVANT, 

See  Hiring  and  Service,  settlement  by, 
rateable  occupier,  &c. 
SERVICE,  Settlement. 

as  an  hired  servant,  i.  341 . 

by  operation  of  law,  i.  342 — 357. 
custom  of  the  country,  i.  ^^B. 
as  an  apprentice,  i.  506. 
of  an  office,  i.  559. 

degree  of,  immaterial,  i.  5^9. 
SESSIONS,  petty,  i.  222. 
SESSIONS,  general,  ii.  389. 

no  appeal  to  them  against  poor  rates,  ii.  389. 
quarter  sessions  are  so,  ii.  390.  (i). 
SESSIONS,  quarter, 

cannot  divide  a  parish  into  distinct  vills,  i.  35-. 
jurisdiction  of,  concurrent,  when,  ii.  278. 
power  to  enforce  orders  of  filiation,  ii.  294. 
cannot  delegate  their  authority,  ii.  366. 

but  by  consent,  ii.  447. 
cannot  attach  parish  officers,  ii.  372, 

RR  2  SESSIONS, 
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SESSIONS,  quarter, 

power  over  orders  of  removal,  ii.  447. 

poor's  rates,  ii.  449. 
judgment  by,  ii.  449. 

who  may  vote  upon,  ii.  443^. 
may  alter  during  sessions,  ii.  448. 

not  afterwards,  ii.  449. 
must  be  express,  ii.  472.  506. 
amendments  by,  ii.  451. 
adjournment  by,  ii.  446 — 466. 

See  Adjournment. — Sessions, 
need  not  state  reasons  for  their  order,  ii.  456. 

nor  a  case,  ii.  457. 
return  by,  not  to  be  amended  by   clerk  of  the 

peace,  ii.  494. 
statement  of  a  case,  ii,  458. 
reference  to  a  judge  of  assize,  ii.  458. 
information  against  justices  at,  ii.  512.  n.  (2). 

See  Appeal,  Certiorari,  Continuance,  Orders, 
Rates,  &c. 
SETTLEMENT, 

by  whom  acquired,  ii.  134. 

prisoners  within  the  rules,  i&.  ^ 

aliens,  il>. 

an  alien  by  estate,  ii.  134. 
person  attainted,  ii.  136. 
by  whom  not, 

a  wife,  ii.  134. 
child  under  seven,  ii.  134. 
under  35  Geo.  III.  c.  409.  ii,  139. 
SETTLEMENT,  origin  of  the  law, 
of  impotent  poor,  i.  236. 
several  kinds  of,  i.  252. 
by  acknowledgment,  ii.  117, 
apprenticeship,  i.  446. 
birth  of  legitimate  children,  i.  274. 

illegitimate  children,  i.  288. 
estate,  ii.  58, 
hiring  and  service,  i.  299. 

3  SETTLE- 


INDEX.  <«»i5 

SETTLEMENT,  origin  of  the  law, 
marriage,  i.  258. 
office,  i.  5';i. 

paying  public  taxes,  ii.  106. 
renting  a  tenement  at  loL  per  ann,  ii.  i. 
SETTLEMENT. 

by  notice  abolished,  i.  253. 

by  payment  of  taxes  abolished  in  certain  cases,  i.  253. 

See  Taxes,  Settlement  by. 
general  rules  respecting  settlements,  i.  256. 
things  done  to  defeat,  effect  of, 

hiring  for  less  than  a  year,  i.  319. 
conditional  hiring,  i.  322. 
service,  discontinuance  of,  by  consent,  i.  366. 
things  done  to  gain,  effect  of, 
taking  a  tenement,  ii.  42. 
See  Fraud. 
SEXTON  of  a  church  or  chapel, 

gains  a  settlement,  i.  557 — 559. 
SHIPS, 

rateable  when,  i.  144,  145.  (2). 
in  what  place,  i.  188. 
See  Packet  Boat. 
SHOP, 

rateable,  i.  196. 
SOJOURNER, 

casual,  not  rateable,  1.  68. 
SLATE  WORK, 

See  Quarry.     Examination. 
SOLDIERS, 

cannot  gain  settlement, 

by  hiring  and  service,  1.  303. 

See  Militia.  ^-  Bastards.  —  Vagrant  * 
SPECIAL  Hiriftgs,  i.  326. 
SPINSTERS. 

See  Bastard Chargeable. 

STAMP  DUTY, 

upon  marriage  licences,  i.  261.  (i.) 
marriage  certificates,  i.  268. 
indentures  of  apprenticeship,  i.  457. 

R  R  5  STAMP 
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STAMP  DUTY, 

on  apprentice  fee,  i.  ^^B. 
parish  apprentices,  i.  466. 
exemptions  from, 
implied,  i.  461. 
expressed,  i.  466. 
payment  of, 

when  presumed,  i.  544. 
assignments  of  indentures,  i.  509. 
stated  by  a  case,  ii.  461. 
ST.  ALBAN's,  liberty  of, 

jurisdiction  in  appeals  against  removals,  ii.  392.  «.  (2). 
have  pov^cr  to  give  costs,  ii.  509. 
STATUTE, 

general  words   in,    exempt  from  rateability,   when,  i* 
136,  &c. 
STOCK  in  the  Funds, 

not  rateable,  i.  188. 
STOCK  in  Trade, 

rateable,  i.  144. 
STOCK  on  Farm, 

when  rateable,  i.  80. 
not,  i.  79. 
SUBPOENA, 

Issuable  by  clerk  of  the  peace,  ii.  442.  (i ). 
by  crown  office,  ii.  442.(1). 
punishment  for  disobeying,  ii,  442.  (i). 
SUMMONS  by  magistrates, 

before  issuing  a  warrant  of  distress,  i.  223. 
service  of,  i.  225. 
making  an  ordfer  of  filiation,  ii.  265. 

none  under  49  Geo.  III.  ii.  258. 

by  sessions,  ii.  279. 

need  not  appear  on  face  of  the  order,  ii, 

269  —  278. 
defendant's  appearance  to,  ii.  267. 
of  removal,  ii.  18  J, 
when  pauper  returns,  ii.  225. 

SUMMONS 
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SUMMONS  by  magistrates, 

to  discharge  an  apprentice,  i.  494. 

order  must  set  it  forth,  i.  495. 
SUSPENSION. 

See  Appeal  against  Order  of  Removal. 
"TAXES,  Settlement  by,  ii.  106. 
what  kind  of  taxes,  ii.  106. 
what  not,  ii.   107. 
not  for  those  payable  for  a  tenement,  ii.  107. 

to    what  35  Geo.  Ill-    c.  iqi.    extends,  ii- 
107. 
of  the  rating,  ii.  108. 

party  must  be  rated,  ii.  109. 

if  in  void  rate,  good,  ii.  109. 
must  be  described,  ii.  109. 
whether  rated,  question  of  fact,  ii.  no. 
sum  need  not  be  specified,  ii.  j  1 1 . 
presumption  is,  that  tenant  rated,  iiv  112. 
of  the  payment,  ii.  113. 

person  rated  must  pay,  ii.  113. 

sufficient,  though  repaid,  ii.  113. 
or  paid  on  his  account,  ii.  114. 
of  the  inhabitancy,  ii.  115. 
of  the  proofs,  ii.  116. 
TENANT  by  the  Curtesy, 

to  be  so,  must  be  seised  in  fact,  ii.  81 . 
See  Estate,  Settlement  by. 
TENANT  at  Will, 

gains  no  settlement,  ii.  61 . 

unless  of  lol.  annual  value,  ii.  33-42.  61. 
TENEMENT  of  lol.  a  year.  Settlement  upon, 
division  of  subject,  ii.  i.  6. 
statutes  concerning,  ii,  i. 
estates  comprehended  in,  ii.  i. 
freeholds,  ib. 
<:opyholds,  ib. 
leaseholds,  ii.  2. 
annual  value  immaterial,  when,  ii.  3. 
renting  unnecessary,  ii.  4. 
instances  of,  ii.  4,  5,  6, 
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TENEMENT  of  lol.  a  year,  Settlement  upon, 

definition  of  tenements  which  confer  settlements,  ii.  7. 
parts  of  a  house,  ii.  8. 
water-mill.  ii.  8. 
wind-mill,  H). 
rabbit-warren,  i^. 
land  sale  colliery^  ;3. 
tolls,  ii.  9. 
tithes,  ib. 
aftermath,  z3. 
fishing  of  a  pond,  ilf. 
cattle  gate,  i^. 

stable  by  master  of  job  horses,  ii.  10. 
a  dairy,  letting  of,  ii.  lo.  14. 
must  be  of  a  right  of  pasture,  ii.  15. 
need  not  be  exclusive,  ii.  i^. 

in  a  com.mon  pasture,  ii.  16. 
takings  which  confer  no  settlement, 

must  be  of  a  permanent  nature,  ii.  10. 

contract  for  use  of  machinery,  ii.  20. 

grinding  of  corn  in  a  mill,  ii.  21 . 

pointing  places  in  a  mill,  ii.  21. 

exclusive  use  of  runners  with  a  packeting  room, 

ii.  22. 
standing  place  for  a  carding  machine,  ii.  23. 
tenements  in  different  parishes,  ii.  24,25. 
several  in  the  same  parish,  ii.  25. 
held  under  distinct  titles,  ii.  26 — 31. 
diflferent  interest,  as  tenant  and  landlord  don't  unite, 
ii.  26. 
gatekeeper  of  a  turnpike-gate,  no  settlement,  ii.  27, 

unless  he  rents  a  distinct  tenement,  ii.  27. 
value  of  the  tenement,  ii.  28. 
how  estimated,  ii.  28. 
value  during  occupation,  ii.  29. 
speculative  value  insufficient,  ii.  29. 
value  independant  of  personal  chattels,  ii.  30. 
post  wind-mill,  ii.  30. 
things  attached  to  the  land,  ii.  31. 
land  sale  colliery,  ii.  3 1 . 
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INDEX.  C17 

TENEMENT  of  lol.  a  year,  Settlement  upon, 
rabbits  in  a  warren,  &c.  ii.  32. 
value  increased  by  cultivation  before  letting  gives 
settlement.  Addend,  xxxviii. 

also  if  so  increased  before  he  enters,  ib. 
must  be  found  by  sessions,  ii.  32. 
value  where  the  occupation  joint,  ii.  33. 

an  underholding,  ii.  32.  (3). 
rent  no  decisive  criterion  of,  ii.  33. 
residence  or  occupation  by  tenant,  ii.  34. 
title  immaterial,  ii.  34. 
without  paying  rent,  ii.  35. 
giving  landlord  the  dung,  ii.  35. 
residence  under  implied  agreement,  ii.  36. 
by  acquiescence  of  all  interested,  ii.  37. 

marriage,  ii.  37. 
under  promise  to  purchase,  ii,  38. 

permission  from  former  tenant,  ii.  38. 
payment  by  service,  ii.  38. 
credit,  to  whom  given,  immaterial,  ii.  39. 
though  a  guarantee,  ii.  39. 
inability  to  pay,  ii.  39,  40. 
or  stock,  ii.  47. 
must  have  right  or  interest  during  possession,  ii,  40. 

extent  immaterial,  ii.  41 . 
taking  to  gain  a  settlement,  ii.  42.  ' 

possession  of,  may  be  joint,  ii.  43.  48. 

distinction  between  a  joint  tenancy,  ii.  48. 
must  be  actual,  ii.  43. 
tolls  from  a  corporation  without  lease,  ii.  43. 
fraudulent,  gives  no  settlement,  ii,  44.  46, 
taking  fraudulent,  ii.  46. 

no  stock  on  premises,  ii.  47. 
under  lettings,  ii.  47. 
possession  in  law,  ii.  50. 

landlord  refusing  possession  before  end  of  term, 
ii.  50. 
residence  in, 

forty  days,  ii,  53. 

TENE- 
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TENEMENT  of  lol.  a  year,  Settlement  upon, 

passing  night  without  going  to  bed,  suffipicHt^ 
Addend. 
tenements  in   different  parishes,  ii.   53.  55.  and 

Addend. 
removal  by  force,  previously,  ii.  54. 
must  be  in  the  parish,  ii.  53. 
on  the  tenement,  unnecessary,  ii.  54.  56. 
by  the  wife,  insufficient,  ii.  ^^. 

family  gives  no  settlement,  ii,  58. 
as  a  wife  and  widow,  connect  not,  ii.  ^^. 
proofs  to  establish  this  settlement,  ii.  57. 
TENEMENT  Incorporeal, 

what,  ii.  78.  (2). 
THIEVES. 

See  Chargeable.  —  Felony. 

tide-waiter, 

exempt  from  parish  offices,  i.  47; 
salary  of,  not  rateable,  i.  144. 

^ains  a  settlement  by  paying  land-tax,  ii.  1 14. 
TIMBER, 

not  rateable,  i.  132. 
by  custom,  i.  135. 

beech,  ih.  \ 

if  liy  custom  so  generally,  ib. 
TITHES, 

rateable,  i.  125. 

who  rateable  for,  i.  151. 
TITHING. 

See  Order  for  Rate  in  Aid. 
TITHING-MAN, 

gains  a  settlement,  i.  552. 
when  not,  i.  ^^6, 
TITLE  to  lands, 

immaterial  as  to  their  rateability,  i.  173. 
^  as  to  settlement  by  estate,  ii.  71. 

TOLLS, 

when  rateable,  i.  80. 

not,  i.  80. 
who  rateable  for,  i.  90. 121 .  and  see  the  instances  supra. 

TOLLS, 
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TOLLS, 

where  rateable,  i.  i82»— 185.  et  seq. 

upon  what  principle,  i.  205. 

let  by  a  corporation  without  deed  givea  no  lettlement, 

ii.  44. 
light-houses,  i,  90,  91 . 
sluices,  i,  92.  119. 
"bridge,  i.  IJ7, 
canal,  i.  95.  98.  102. 
ferry,  i,  107.  115. 
water- works,  i.  93.  183. 
TOLL  and  FARM  TIN, 
rateable,  i.  84. 
TOLL  GATE  KEEPER, 

acquires  no  settlement  by  keeping  the  gate,  ii.  27. 
secus  if  he  rents  a  distinct  tenement,  ii.  27. 
^TOWNSHIPS,  what,  i.  11. 

proved  to  be,  how,  i.  13. 

what  not,  i.  14. 

made  districts  to  maintain  their  poor,  how,  i,  ij'. 

parishes  subdivided  into,  how,  i.  16. 

by  inability  to  maintain  as  a  parish,  i.  17.  17. 
facts  necessary  to  separate  into,  i.  26. 
long  separation  material,  i.  26. 
such  a  division  not  to  be  disturbed,  i.  2%. 
although  in  different  districts,  i.  22. 
may  be  re-united,  i.  28. 

See  Division. — Parish. 
TRUSTEES, 

of  an  hospital  not  rateable,  i,  160. 
nor  of  a  navigation  sluice,  i.  164. 
nor  drainage  benefiting  another  parish,  i.  165. 
of  common,  when,  i.  149. 
TURNPIKE   Road,  gatekeeper  at, 

gains  no  settlement,  when,  ii.  27. 
does,  when,  ii.  27. 
irremoveable,  when,  ii.  174.  «.  i. 
VAGRANTS,  Vagabonds,  Sec. 

history  of  statutes  respecting,  i.  238. 
who  held  to  be,  ii.  2 1 1 .  240. 

VAGRANTS, 
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VAGRANTS,  Vagabonds,  &c. 

soldier  separated  from  his  wife,  not,  ii.  242. 
punishment  of,  ii.  243. 
removeable  by  pass  warrant,  ii.  211. 
no  appeal  against,  ii.  213. 
See  Appeal,  &c. 
power  of  sessions  over,  ii.  242. 
may  send  incorrigible  rogues  into  sea  or  land  service,  ii. 

243- 
they  are  commitments  in  execution,  ii.  243. 
form  of,  ii.  244. 
appeal  against,  ii.  244. 
VALUE  of  a  Tenement, 

material  to  a  settlement,  when,  ii.  3-  31-  33. 
VALUE  of  personal  Chattels, 

demised  with  a  tenement  must  be  found,  i.  32. 
VILL,  what. 

See  Township,  Division. 
VILLENAGE, 

poor  law  inapplicable  to,  i.  310.  «.  (2). 
VOLUNTARY  Grant  of  an  Estate, 

avoids  a  certificate,  ii.  169. 
UNDERWOODS,  when  rateable,,  i.  132. 

difference  in  management  of  from  wood,  i.  134. 
i  annually,  i.  132. 

USAGE, 

does  not  control  the  words  of  a  statute. 

in  appointing  overseers,  i.  45. 
exempting  from  the  office,  i-  47. 
time  for  which  rate  made,  i-  61. 
rating  quit  rents,  i.  82. 
personal  property,  i.  143. 
WAGES, 

effect  of  payment,  as  to  a  dispensation  or  difTolation  of 
service,  i.  347»  359»  S^7.^  3^2. 
of  a  deduction,  i.  372,  374. 
of  a  periodical  reservation  of,  i.  328. 
raising  servant's  wages  within  year,  i.  334. 
agreement  to  deduct  for  possible  loss  of  time,  i.  338. 
WARDEN, 

of  a  borough,  gains  a  settlement,  i.  552. 

WARNING, 
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WARNING,  liberty  to  quit  upon, 

ejSFect  of,  upon  servant's  settlement,  1.  3;^!. 

when  it  differs  from  time  of  paying  wages,  i.  331. 
coincides  with  it,  i.  332. 
coupled  with  other  circumstances,  i.  332. 
to  shew  the  hiring  dissolved,  i-  372. 
WARRANT, 

continues  in  force  till  executed,  ii.  258. 
See  Distress,  Justices. 
WASTE  Land, 

when  rateable,  i,  138. 
WATERING  Place, 

servant  gains  a  settlement  in,  i.  423. 
WATER.WORKS, 

profits  of,  rateable,  i.  182. 
where,  i.  182. 
WAY,  Right  of. 

See  Easement. 
WAY-LEAVE, 

occupier  of  the  land  rateable  for,  1.7/. 
WIDOWER,  minor, 

may  marry  without  consent,  i.  261. 
WIDOW, 

gains  a  ae^^lement  by  residence,  when,  ii.  61. 
residing  under  a  certificate  to  her  husband,  ii.  156—161 . 
her  apprentice  gains  no  settlement,  ii.  161. 
WIFE, 

See  Married  Woman,  Husband,  &c. 
WILL, 

proof  of,  ii.  103. 
WITNESS, 

to  a  marriage  register,  i.  268. 

husband  and  wife  to  their  marriage,  i.  269.      ^ 

their  divorce  abroad,  i.  273. 
parents  to  their  child's  legitimacy,  i.  287.  297. 

their  declaration,  if  dead,  i.  298. 
incompetent,  who. 

from  imbecility,  i.  435. 
infidelity,  i-435. 
infamy,  i.  436. 
how  proved,  i.  436 — 437. 

WITNESS^ 
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WITNESS, 

relationship,  i..  438, 

interest,  i-  438. 
parishioners. 

compellable  to  give  evidence,  when,  i.  43^9!, 

when  not,  i.  439, 440. 

if  rated,  i.  440. 

called  by  the  adverse  party,  i.  440* 

becoming  interested  during  appeal,  i.  441, 
declarations  of,  when  evidence,  i.  4^^^ 
pauper  a  witness,  i.  442^^ 
credit  of  a  witness,  i.  442. 

attacked,  how,  i.  442. 

supported,  how,  i.  437 — ^443. 
witness  to  a  deed,  i.  531. 
proof  of  his  hand-writing  sufficient,  when,  i-  53 1  - 

if  two  to  a  deed,  i'532. 

hand-writing  of,  hotv  proved,  i.  532. 

comparison  of  inadmissible,  when,  i.  533. 
admissible,  when,  i.533. 

how  compelled  to  appear,  ii.  442. 

punishment  for  disobeying  process,  ii.  442. 
WORDS-GENERAL, 

in  a  statute  exempt  froii  rateability,  i^  136,  &c. 
when  not,  ib. 
WORKHOUSE, 

erected  by  what  statutes,  ii.  330. 

by  single  parishes,  when,  ii.  330 — 332. 
•    by  united  parishes  in  a  third  parish,  ii.  33 1,  332. 

is  pajt  of  the  united  parishes,  when,  ii.  338. 
poor  not  relievable  without  going  into,  ii.  330. 
person  is  not  compellable  to  work  if  not  qualified  for  it, 

"•  333- 
WRITING. 

See  Hand-writing. 


THJS   END. 


Viinted  by  A,  Strahan,  Law- Printer  to  His  Majesty 
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